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highlights 

FEDERAL PROPERTY 

GSA issues rules on use of alcoholic beverages; effective 
1-29-76 4264 

FEDERAL ELECTIONS 

FEC issues advisory opinions . . 4491 

FOREIGN LANGUAGE AND AREA STUDIES 
FELLOWSHIPS 

HEW/OE proposes funding criteria for institutional bp- 

plications for FY 1976; comments by 3-1-76 __ 4318 

HEW/OE announces March 5, 1976 closing date for 
receipt of applications . 4319 

FEDERAL INSURED STUDENT LOANS 

HEW/OE regulations concerning default claims from 
lenders ._. .. 4495 

ACCIDENT REPORTS 

NTSB announces availability and receipt of safety recom¬ 
mendations and response 4365 

VETERANS BENEFITS 

VA proposes to clarify position relating to fiduciary type 
awards; comments by 3-1-76 4300 

HEALTH MANPOWER 

HEW/PHS proposes to amend Physician Shortage Area 
Scholarship Program; comments by 3-1-76 4295 

MERCHANT MARINE AND FISHERIES 

Treasury/IRS issues rules to determine income tax 

liability for capital construction funds ... 4257 

Treasury/IRS and Commerce/MA proposals relating to 

capital construction fund .. 4280 

Treasury/IRS and Commerce/MA regulations concerning 
the interim capital construction fund; effective 1-29-76 4265 

OUTER CONTINENTAL SHELF 

Interior/GS propose third-party inspections of drilling 
end production operations . 4306 

MILK 

USDA/AMS decision on proposed amendments to 
marketing agreements in certain areas . 4455 

MARINE SANITATION DEVICES 

EPA issues standards of performance . . 4451 

PRIVACY ACT OF 1974 

Postal Service gives notice of systems of records . 4503 




CONTINUED INSIDE 


























reminders 

(The items In this list were editorially compiled as an aid to Fedsrai. Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is Intended as a reminder, it does not Include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


DOT/FAA—IFR altitudes; miscellaneous 

changes ... 1055; 1-6-76 

Airworthiness directives; Britten Norman 

Ltd .. 58128; 12-15-75 

Alteration of transition area; Heber, 
Ariz . 58131; 12-15-75 


Alteration of control zone and transition 
area; Columbus, Nebraska.... 57785; 

12-12-75 

Alteration of transition area; Burlington, 

N.C . 57444; 12-10-75 

Alteration of transition area; Orlando, 

Fla .. 49567; 10-23-75 

Alteration of transition area; Jackson, 

Miss ._. 49567; 10-23-75 

Alteration of transition area in Talassee, 

Alabama . 51416; 11-5-75 

Control zone; Athens, Ga . 49095; 

10-21-75 


Columbus, Georgia to Albany, Georgia; 
extension of Federal airway. .. 54425; 

11-24-75 

Control zone; Greer, S.C .. 49094; 

10- 21-75 

Designation of transition area, Maquo- 
keta, Iowa . 57786; 12-12-75 

Designation of Federal Airways; area low 
routes and reporting points 55638; 

12-1-75 

Designation of Federal airways; area low 
routes, controlled airspace, and re¬ 
porting points . 53231-53232; 

11- 17-75 

Designation of jet routes; Ariz., Tex., and 
N.M . 56884; 12-5-75 

Standard instrument approach proce¬ 
dures; changes and additions. 

58625; 12-18-75 

Transition area; Pine Mountain, Ga. 

49094; 10-21-75 


Transition area; Alexander City, Ala. 

49095; 10-21-75 
Transition areas; Jackson, Miss., and 

Haskell, Tex. 53549, 53550; 

11-19-75 

Transition area; Orange, Tex . . 52996; 

11- 20-75 

VOR Federal airways; Bryce Canyon, 
Utah to Grand Canyon, Ariz 58624; 

12- 18-75 

Urban Transportation Planning; amend 

ment.. 57799; 12-12-75 

NRC—Clarifying and corrective amend 
ments to chapter. 50703; 10-31-75 

List of Public Laws 

NOTE: No acts approved by the Presi¬ 
dent were received by the Office of the 
Federal Register for inclusion in today's 
LIST OF PUBLIC LAWS. 


ATTENTION: Questions, corrections, or requests for information regarding the contents of this issue only may 
be made by dialing 202-523-5282. For information on obtaining extra copies, please call 202-523-5240. 

To obtain advance information from recorded highlights of selected documents to appear in the next issue, 
dial 202-523-5022. 
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HIGHLIGHTS—Continued 


MEETINGS— 

Commerce/Census: Census Advisory Committee of 

the American Statistical Association, 1-29-76..*.... 4311 

DOT/UMTA: Research and Development Priorities 

Conference, 2-19 and 2-20-76 ... .. 4358 

HEW/NIE: Technical Assistance for Experience Based 

Career Education, Meetings^. .... ... 4318 

Labor/BLS: Business Research Advisory Council, 

2-25-76 ....... 4378 

NASA: Applications Steering Committee, Ocean Dy¬ 
namics Advisory Subcommittee, 2-24 and 2-25-76 4364 

NSF: Graduate Fellowships Evaluation Subpanel, 2-16 

thru 2-20-76_ _ __ _ 4365 

NSF: Undergraduate Instructional Scientific Equip¬ 
ment Subpanel, 2-16 thru 2-18-76 _ 4365 


SEC: National Market Advisory Board, 2-16 and 


2-17-76 ....1. 4374 

SBA: Indianapolis District Advisory Council, 2-26-76 4378 

State: Shipping Coordinating Committee, 2-20-76.. 4302 

USDA/FS: Cibola National Forest Advisory Board, 

3-7-76 ........ ....... 4309 

San Juan National Forest Grazing Advisory Board, 

2-18 and 2-19-76 (2 documents) . 4309 

Water Resources Council: Standing State Advisory 

Committee, 2-13-76 ....... 4378 

RESCHEDULED MEETING— 

FEA: Appliance Labeling and Energy Efficiency; 

2-9-76 .... 4355 


contents 


AGRICULTURAL MARKETING SERVICE 

Rules 

Limitations of handling and ship¬ 
ments: 

Navel organes grown in Arizona 

and designated part of Calif. 4252 

Onions grown in Texas _ 4252 

Proposed Rules 
Milk marketing orders: 

Boston regional, Connecticut 
and New York-New Jersey 

marketing areas _ 4455 

Expenses and rate of assessment: 
Raisins produced from grapes 

grown in Calif _ 4293 

Notices 

Referendum; determination of 
representative period and desig¬ 
nation of agents _ 4306 

AGRICULTURE DEPARTMENT 

See also Agricultural Marketing 
Service; Commodity Credit Cor¬ 
poration; Farmers Home Ad¬ 
ministration; Food and Nutri¬ 
tion Service; Forest Service; 

Rural Electrification Adminis¬ 
tration; Soil Conservation Serv¬ 
ice. 

Rules 

Authority delegations by Secretary 
and General Officers: 

Assistant Secretary for Market¬ 


ing and Consumer Services... 4251 
Notices 

General Sales Manager, Office of; 
establishment_ 4309 


CENSUS BUREAU 

Notices 

Meetings: 

Census Advisory Committee of 
the American Statistical As¬ 
sociation _ 4311 

CIVIL AERONAUTICS BOARD 

Notices 

hearings, etc.: 

International Air Transport As¬ 
sociation _ 4319 


COMMERCE DEPARTMENT 

See Census Bureau; Domestic and 
International Business Admin¬ 
istration; Internal Revenue 
Service; Maritime Administra¬ 
tion; National Oceanic and At¬ 
mospheric Administration. 

COMMODITY CREDIT CORPORATION 

Notices 

Monthly sales list for F.Y. ending 
June 30, 1976 _ 4307 

COMMODITY FUTURES TRADING 
COMMISSION 

Rules 

Commodity Exchange Act: 

General conformity revisions; 
correction _ 4255 

CUSTOMS SERVICE 

Notices 

Waiver of limitation period of 
fines, penalties, and forfeitures. 4302 

DEFENSE DEPARTMENT 

See Engineers Corps. 


DOMESTIC AND INTERNATIONAL 
BUSINESS ADMINISTRATION 

Notices 

Scientific articles; duty free entry : 

Ames Lab _ 4311 

Massachusetts General Hospital 

et al _ 4311 

Massachusetts Institute of 

Technology _ 4313 

Mayo Foundation _ 4313 

Montana State University _ 4314 

University of California (2 

documents) _ 4314, 4315 

University of Hawaii _ 4315 

University of Oregon _ 4315 

University of Utah et al _ 4315 

University of Virginia _ 4317 

Virginia Institute of Marine 
Science et al .. 4316 

EDUCATION OFFICE 

Rules 

Guaranteed student loan pro¬ 
gram . 4405 


Proposed Rules 

Bilingual vocational training; cor¬ 
rection _ 4295 

Notices 

Applications and proposals, clos¬ 
ing dates: 

Foreign language and area stud¬ 
ies fellowships (2 docu¬ 
ments) _ 4318. 4319 

EMPLOYEE BENEFITS SECURITY OFFICE 

Proposed Rules 

Retirement: hearing on definition 

of a year of service _ 4298 

ENERGY RESEARCH AND DEVELOPMENT 


ADMINISTRATION 

Rules 

Procurement regulations; correc¬ 
tion - 4264 

ENGINEER CORPS 
Proposed Rules 

Navigation regulations; Chicago 
River, Ill _ 4292 


ENVIRONMENTAL PROTECTION AGENCY 
Rules 

Air quality implementation plans; 
various States, etc.: 

Washington (2 documents). 4263, 4264 
Water pollution control: 

Marine sanitation devices; per¬ 


formance standards _ 4351 

Proposed Rules 

Air quality State implementation 
plans: 

Washington _ 4298 

Notices 

Pesticide registration: 


Applications (3 documents) - 4358, 4359 

FARMERS HOME ADMINISTRATION 


Notices 

Disaster areas: 

Alabama_ 4307 

Delaware _ 4307 

Louisiana_ 4307 

North Carolina_ 4307 
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CONTENTS 


FEDERAL AVIATION ADMINISTRATION 
Rules 

Controlled airspace- 4254 

Jet routes_ 4255 

Transition areas (4 documents) — 4254, 

4255 

VOR Federal airways (2 docu¬ 
ments) _ 4254, 4255 

Proposed Rules 

Transition area_ 4296 

FEDERAL COMMUNICATIONS 
COMMISSION 
Notices 

Tariff revisions; American Tele¬ 
phone and Telegraph Co., Long 
Lines Department- 4320 

FEDERAL ELECTION COMMISSION 
Notices 

Advisory opinions: 

Payment for flights et al- 4491 

FEDERAL ENERGY ADMINISTRATION 
Proposed Rules 

State Energy Conservation Feasi¬ 
bility Report guidelines- 4298 

Notices 

Exceptions and appeals; cases 

filed__ 4354 

Meetings: 

Appliance labeling and energy 
efficiency; postponement- 4355 

FEDERmL HIGHWAY ADMINISTRATION 
Proposed Rules 

Motor carrier safety regulations: 

Buses; installation of tacho¬ 
graphs _ 4296 

Motor carrier safety regulations: 

Tire chains; withdrawal of ad¬ 
vance notice of proposed rule¬ 
making _ 4297 

FEDERAL INSURANCE ADMINISTRATION 

Rules 

National Flood Insurance Pro¬ 
gram: 

Special hazard areas; map cor¬ 
rections (2 documents)_— 4256 

FEDERAL MARITIME COMMISSION 
Notices 

Agreements filed: 

Atlantic steamship energy con¬ 
servation agreement- 4355 

Japan Line, Ltd., et al- 4355 

Houston Port Authority- 4356 

Puerto Rican Forwarding Co., 

et al_ 4356 

Sea train Terminals of Calif or- 

hia, Inc., et al- 4356 

FEDERAL POWER COMMISSION 
Notices 

Hearings , etc.: 

American Electric Power Co_ 4359 


Arkansas Louisiana Gas Co- 4360 

Columbia Gas Transmission 

Corp - 4360 

Duke Power Co - 4360 

Florida Power Corp _ 4360 

Florida Power and Light Co _ 4361 

Georgia Power Co _ 4361 

Green Mountain Power Corp— 4361 
Kansas Gas and Electric Co.— 4362 


Kansas Nebraska Natural Gas 

Co . 4362 

Lawrenceburg Gas Transmis¬ 
sion Corp_ 4362 

McCarthy. Donald W- 4362 

New Bedford Gas Co., et. al— 4363 

Philadelphia Electric Co_ 4363 

Transwestem Pipe Line Co_ 4364 

Trunkline Gas Co_ 4364 

United Gas Pipe Line Co_ 4364 

FOREST SERVICE 
Notices 

Environmental statements: 

Alaska _ 4308 

Chemult Planning Unit_ 4308 

Passage Canal Salvage Timber 

Sale _ 4308 

Porter Creek Unit Plan.._ 4309 

Meetings: 

Cibola National Forest Grazing 

Advisory Board_ 4309 

Grazing Advisory Board, Region 
Two (2 documents)_ 4309 


FISH AND WILDLIFE SERVICE 

Notices 

Endangered species permits; ap¬ 
plications (2 documents)_ 4304, 4305 

FOOD AND NUTRITION SERVICE 

Rules 

Women, infants, and children, 
special supplemental program 
for; correction_ 4251 

GENERAL SERVICES ADMINISTRATION 


Rules 

Conduct on Federal property; use 

of alcoholic beverages_ 4264 

Notices 

Authority delegations: 

Defense Department Secretary 

(2 documents)_ 4364 


GEOLOGICAL SURVEY 
Notices 


Geothermal resources area, oper¬ 
ations, etc.: 

Nevada _ 4306 

Outer continental shelf oil and 
gas operations; drilling and 
production ___ 4306 


HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

See Education Office; National In¬ 
stitutes of Education; Public 
Health Service; Social Security 
Administration. 


HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See Federal Insurance Adminis¬ 
tration. 


INTERIOR DEPARTMENT 

See Fish and Wildlife Service; 
Geological Survey; Land Man¬ 
agement Bureau. 


INTERNAL REVENUE SERVICE 
Rules 

Merchant marine and fisheries 
capital construction funds (is¬ 
sued jointly by Commerce De¬ 
partment, Internal Revenue 
Service, National Oceanic and 
Atmospheric Administration, 

and Treasury Department)- 4257 

Proposed Rules 

Merchant marine and fisheries 
capital funds (proposed jointly 
by Commerce Department, In¬ 
ternal Revenue Service, Na¬ 
tional Oceanic and Atmospheric 
Administration, and Treasury 


Department) _ 4280 

INTERSTATE COMMERCE COMMISSION 
Notices 

Hearing assignments _ 4384 

Motor carrier, broker, water car¬ 
rier, and freight forwarder ap¬ 
plications _ 4390 

Motor carriers: 

Temporary authority applica¬ 
tions _ 4385 


JUSTICE DEPARTMENT 
Proposed Rules 

Armed forces; investigation of 
discrimination in the supply of 
petroleum _ 4292 


LABOR DEPARTMENT 

See also Labor Statistics Bureau. 

Notices 

Adjustment assistance: 

Anaconda Co _ 4382 

Armco Steel Corp - 4382 

Bentley Tool Inc _ 4383 

Bond Stores. Inc - 4383 

Carpenter Technology Corp. (2 

documents) - 4383 

Dow Corning Corp - 4384 

Fownes Brothers and Co., Inc — 4384 

Gobar Footwear. Inc _ 4378 

Hickey Freeman Co., Inc _ 4379 

Jessop Steel Co - 4379 

Kellwood Co _ 4379 

Lee White Marble Co _ 4380 

McDonnell Douglas Aircraft _ 4380 

Motorola Inc - 4380 

RCA Corp _ 4381 

Rubber Corp. of Pennsylvania. 4381 
Russell, Burdsall and Ward, 

Inc _ 4381 

Shapiro, Ben, Shoe Co., Inc _ 4382 

Sussex Clothes, Ltd - 4381 


LABOR STATISTICS BUREAU 
Notices 

Meetings: 

Business Research Advisory 
Council_ 4378 

LAND MANAGEMENT BUREAU 
Notices 

Applications, etc.: 

Alaska _ 4302 

Nevada_ 4303 

New Mexico (3 documents)_ 4303 

Utah_ 4303 

Mid-Atlantic oil and gas lease sale 
offshore New Jersey and Dela¬ 
ware; public hearing_ 4303 
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CONTENTS 


MARITIME ADMINISTRATION 

Rules 

Capital construction fund_ 4269 

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 
Notices 

Meetings: 

Applications Steering Commit¬ 
tee _ 4364 

Space Science Steering Commit¬ 
tee, Ad Hoc Advisory Subcom¬ 
mittee; reestablishment of sub¬ 
committee _ 4365 

NATIONAL INSTITUTE OF EDUCATION 
Notices 

Meetings: 

Technical Assistance for Expe¬ 
rience Based Career Educa¬ 
tion . 4318 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

See Internal Revenue Service. 

NATIONAL SCIENCE FOUNDATION 


Notices 

Meetings: 

Graduate Fellowships Evalua¬ 
tion Subpanel_ 4365 

Undergraduate Instructional 
Scientific Equipment (ISEP) 
Subpanel _ 4365 


NATIONAL TRANSPORTATION SAFETY 
BOARD 
Notices 

Safety recommendations and ac¬ 
cident reports; availability, re¬ 
sponses, etc _ 4365 

NUCLEAR REGULATORY COMMISSION 
Notices 

Applications, etc. : 

Toledo Edison Co., etal _ 4366 

PIPELINE SAFETY OFFICE 
Notices 

Technical Pipeline Safety Stand¬ 
ards Committee; committee 
charter _ 4357 


POSTAL SERVICE 
Notices 

Privacy Act: systems of records .. 4503 

PUBLIC HEALTH SERVICE 
Proposed Rules 

Scholarship grants; physician 

shortage area_ __ 4295 

RURAL ELECTRIFICATION 
ADMINISTRATION 

Proposed Rules 

Rural telephone/program: 

Field telephone con¬ 

struction materials and equip¬ 
ment _ 4293 

SECURITIES AND EXCHANGE 
COMMISSION 

Notices 


Hearings, etc.: 

American General Exchange 

Fund_ 4367 

Bunker Ramo Corp., et al_ 4369 

Cavalier Oil and Gas Co., Inc.. 4370 
Columbia Gas System, Inc., 


Consolidated Tape Assn., et al_ _ 4372 

Energy Marketing Consultants. 4372 

Enntex Oil and Gas Co _ 4373 

Laprada Oil and Gas Co _ 4374 

Midwest Clearing Corp _ 4374 

Oklahoma Coal and Oil Co... 4375 

Pacific Stock Exchange, Inc _ 4375 

PBW Stock Exchange, Inc _ 4376 

Southwest Coal and Energy Co. 4377 

Texas Coal and Energy Co _ 4377 

Meetings: 

National Market Advisory 
Board _ 4374 


SMALL BUSINESS ADMINISTRATION 
Notices 


Applications, etc.: 

Cottman Capital Corp. . 4378 

Meetings: 

Indianapolis District Advisory 
Council __ 4378 


SOCIAL SECURITY ADMINISTRATION 
Rules 

Supplemental security income: 

consolidations _ 4256 

SOIL CONSERVATION SERVICE 
Notices 

Environmental statements on 
watershed projects: availabil¬ 
ity, etc.: 

Bosque Bottomlands. Measure, 


Tex -- 433 0 

Elk Creek, W. Va _ 4310 

Meigs County, Tenn _ 4310 

Smithville Green Brook Park. 

Tenn. _ 4310 


STATE DEPARTMENT 
Notices 

Meetings: 

Shipping Coordinating Commit¬ 
tee - 4302 

TRANSPORTATION DEPARTMENT 

See Federal Aviation Administra¬ 
tion; Federal Highway Adminis¬ 
tration; Pipeline Safety Opera¬ 
tions Office; Urban Mass Trans¬ 
portation. 

TREASURY DEPARTMENT 

See Customs Service; Internal 
Revenue Service. 

URBAN MASS TRANSPORTATION 
ADMINISTRATION 
Notices 
Meetings: 

Research and Development Pri¬ 
orities Conference _ 4358 

VETERANS ADMINISTRATION 
Proposed Rules 

Fiduciary type awards; clarifica¬ 
tion _ 4300 

WATER RESOURCES COUNCIL 
Notices 

Meetings: 

Standing State Advisory Com¬ 
mittee _ 4378 


v 


FEDERAL REGISTER, VOL 41, NO. 20—THURSDAY, JANUARY 29, 1976 


V 


































list of cfr ports affected 


The following numerical guide Is a list of the parts of each title of the Code of Federal Regulations affected by documents published in toda/i 
issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected 
by documents published since the revision date of each title. 


7 CFR 

2 .. 4251 

246_ 4251 

907 _ 4252 

959 _ 4252 

Proposed Rules: 

989_ 4293 

1001 . 4456 

1002 _ 4456 

1015 _ 4456 

1701 _ 4293 

10 CFR 

Proposed Rules: 

420 _ 4298 

14 CFR 

71 (8 documents) _ 4254, 4255 

75 ... .-.— 4255 

Proposed Rules: 

71 ..—. 4296 

17 CFR 

1 _ 4255 

20 CFR 

416 . 4256 


24 CFR 

1920 (2 documents)_ 


.. 4256 

26 CFR 

3..... 


.. 4257 

Proposed Rules: 

3_ 


.. 4280 

28 CFR 

Proposed Rules: 

57_ 


- 4292 

29 CFR 

Proposed Rules: 

2530_ 


- 4298 

33 CFR 

Proposed Rules: 

207_ 



38 CFR 

Proposed Rules: 

3_ 


.. 4300 


40 CFR 

60 _ 4263 

61 _ 4264 

140_ 4451 

Proposed Rules: 

52__.. 4298 

41 CFR 

Ch. 9_ 4264 

101-20_ 4264 

42 CFR 

Proposed Rules: 

57. 4295 

45 CFR 

177.. 4496 

Proposed Rules: 

103_ 4295 

46 CFR 

390_. 4265 

49 CFR 

Proposed Rules: 

393 (2 documents)-4296,4297 
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CUMULATIVE LIST OF PARTS AFFECTED—JANUARY 


The following numerical guide is a list of parts of each title of the Code of 
Federal Regulations affected by documents published to date during January. 


l CFR 

Ch. 1 . 1 

305__ 1868, 3982 

3 CFR 

Proclamations: 

3279 (Amended by Proc. 4412) - 1047 

4210 (See Proc. 4412) _ 1037 

4335 (Revoked by Proc. 4410) - 749 

4341 (See Proc. 4412> - 1037 

4382 (See Proc. 4410) - 749 

4410 _ 749 

4411 __- 1037 

4412._ 1037 

4413 _ 34o5 

4414 .-. 3457 

Executive Orders: 

11157 (Amended by EO 11897) — 2071 
11531 (Superseded by EO 11895) — 1465 

11647 (Amended by EO 11892) — 751 

11717 (Superseded in part by EO 

1 1893) _ 

11731 (Amended by EO 11892)— 751 

11046 (Amended by EO 11894) - 1041 

11861 (Amended by EO 11898) - 1040 

11867 (Superseded in part by EO 
11893)__— 1040 

11892 _ 751 

11893 _ 1040 

11894 _ 1041 

11895 - 1465 

11896 _ 2067 

11897 _ 2071 

11898 _ 2365 

11899._ 3459 

11900 _ 3461 

Memorandums: 

Memorandum of Nov. 10,1975 - 2627 

4 CFR 

20.-. 2073, 2367 

5 CFR 

213_ 1467. 1577, 1737, 2073, 3073, 4011 

930..-__ 2074 

Proposed Rules: 

2402 . 1400 


7 CFR 

2 _ 

16_ 

52 _ 

53 _ 

210 ._.. 

226— 

246.. .. 
250—. 
271—, 
401— 
722—. 

729.. . 

730— 
793— 
905—. 
907—.. 
910_ 

915 _ 

916 _ 

959-.. 

993.. . 


.. 3463, 4011, 4251 

.. 2805 

. 2367 

_1.— 2371 

_ 3073 

__ 2074 

_ 1743, 3733, 4251 

_ 1487 

_ 1268, 1269, 3073 

_ 1577, 1578 

.. 1580, 3270 

- 1885 

__ 1043, 4011 

.-.. 2805 

.. 3282 

.. 1489, 2225, 3282, 4252 
1, 1580, 1885, 2371, 3463 

..— 3283 

_ 1043 

. . 4252 

. 2372 


7 CFR—Continued 


11 CFR 


999. . 

1823 .. 

1822 .. 

1832 _ 

1872 .- 

2610_ 

Proposed Rules: 
20 .. 

51 _ 

52 . 

210. . 

225 _ 

663 _ 

662 _ 

722 _ 

729 _ 

73C _ 

905 _ 

907 .. 

928 _ 

959 _ 

984 _ 

989. .. 

991 _ 

1001 _ 

1002 _ 

1015 _ 

1131 _ 

1430 _ 

1701 _ 

1813 _ 


2074 
. 1490 

- 2372 

- 3464 
. 1490 

- 1886 


_ 3744 

_ 2074 

3309, 3741 

_ 2249 

1078, 2650 

_ 6 

_ 1774 

_ 2097 

_ 4021 

_ 1078 

_ 2091 

_ 1600 

_ 1077 

_ 2091 

_ 1916 

_ 4293 

_ 3093 

_ 4456 

2092, 4456 

_ 4456 

_ 2093 

775 
775, 4293 
_ 3094 


8 CFR 

103 .1___ 1887.2629 

Proposed Rules: 

243 ___ 2647 


9 CFR 

73_ 

78_ 

92_ 

97_ 

317— 

318— 

319— 
350— 
351... 
355— 
381—. 


. 4012 

753, 766, 2075 

.. 3073 

.. 3074 

... 2225, 2630 

.. 2630 

_ 2630 

.. 753 

_ 753 

.. 753 

_ 2225 


Proposed Rules: 


115 . 2251 

12 CFR 

8 . 3284 

208. . 1269 

210 . 3074 

265 _ 1737 

304 . 2630 

333— . 2374 

561.. .—... 1888 

571 _ 2805 

613 _ 1269 

Proposed Rules: 

202 . 1769 

210 ..—. . . 3097 

225 . 4022 

406 __— 1086 


13 CFR 

121— ..... 4013 

309 ____ 1738. 3286 

Proposed Rules: 

115 _____ 1608 


14 CFR 


Ch. I 
21 — 
29— 
39_ 


71 


73— 

75— 

91.. . 

95.. . 

97.. . 

288.. 
385.. 
1207. 


_-. 2248 

..—. 1060 

..—. 1060 

_ 1046-1055, 

1270,1581.1738, 1888, 1889, 2375- 
2377, 2631,3847,4013 

___ 2 . 

300. 753. 1055, 1467. 1582, 1583, 
1739, 1889, 1890, 2075, 2377, 2378, 
3074, 3075, 3464, 3465, 3733, 3848, 
4013.4254,4255 

- 300, 1055, 1583 

-- 300, 1890, 3465. 4255 

.... 1060, 1890 

..-__ 1055 

.. 1270. 3347, 3075. 4013 

_ 1271 

__ 1060 

_ 2631 


Proposed Rules: 

92_ 

303.. 

318_ 

331. 

381_ 


.. 2249 

..— 1289 

__ 1773 

_ 2827 

. 1289,1773,2827 


10 CFR 

205 .. 

210 . 

211 — .. 

212 _ 

213 __ 
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rules and regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are 
keyed to and codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations Is sold by the Superintendent of Documents. Prices of new books ore listed in the first FEDERAL 
REGISTER issue of each month. 


Title 7 —Agriculture 

SUBTITLE A—OFFICE OF THE 
SECRETARY OF AGRICULTURE 

PART 2—DELEGATIONS OF AUTHORITY 
BY THE SECRETARY OF AGRICULTURE 
AND GENERAL OFFICERS OF THE DE* 
PARTMENT 

Revision of Delegations of Authority 

Part 2, Subtitle A of Title 7, Code of 
Federal Regulations is amended to dele¬ 
gate authority to the Assistant Secretary 
and Marketing and Consumer Services to 
exercise the functions of the Secretary 
under the Federal Noxious Weed Act of 
1974 and to redelegate such authority to 
the Administrator, Animal and Plant 
Health Inspection Service. Also, correc¬ 
tions to citations to Acts have been made. 
The amendments are as follows: 

Subpart C—Delegations of Authority to the 
Under Secretary, Assistant Secretaries 
and Director of Agricultural Economics 

Section 2.17(b) is amended to read 
as follows: 

§2.17 Delegations of Authority to the 
Assistant Secretary for Marketing and 
('oilsinner Services. 

• • • ♦ • 

(b> • • • 

.... * 

(2) Section 102, Organic Act of 1944, 
as amended, and the Act of April 6, 1937, 
as amended (7 U.S.C. 147a, 148, 148a- 
148e), relating to control and eradication 
of plant pests and diseases. 

• • • • • 

(6) The Plant Quarantine Act, as 
amended (7 U.S.C. 151-164a, 167). 


(19) Federal Meat Inspection Act, as 
amended, and related legislation (21 
U.S.C. 601-624, 641-645. 661, 671-680, 
691-692, 694-695). 

• • • • • 

(21) (Laboratory) Animal Welfare 
Act. as amended (7 U.S.C. 2131-2147, 
2149-2155). 


(30) The Federal Noxious Weed Act 
Of 1974 (7 U.S.C. 2801-2813). 

• • • • • 

Subpart F—Delegations of Authority by the 
Assistant Secretary for Marketing and 
Consumer Services 

Section 2.51 is amended to read as 
follows: 

8 2*51 Administrator, Animal and Plant 
Health Inspection Service. 

(a) • • • 

• • • • • 


(2) Section 102, Organic Act of 1944, 
as amended, and the Act of April 6, 1937, 
as amended (7 U.S.C. 147a, 148, 148a- 
148e), relating to control and eradication 
of plant pests and diseases. 


(6) The Plant Quarantine Act, as 
amended (7 U.S.C. 151-164a, 167). 


(19) Federal Meat Inspection Act, as 
amended, and related legislation (21 
U.S.C. 601-624, 641-645, 661, 671-680, 
691-692, 694-695). 


(21) (Laboratory) Animal Welfare 
Act, as amended (7 U.S.C. 2131-2147, 
2149-2155). 

• • • • • 

(30) The Federal Noxious Weed Act 
of 1974 (7 U.S.C. 2801-2813). 

• * • • ♦ 

Effective date. These amendments shall 
become effective on January 29, 1976. 

Dated: January 22,1976. 

For Subpart C: 

Earl L. Butz, 
Secretary of Agriculture. 

For Subpart F: 

Richard L. Feltner, 
Assistant Secretary for 
Marketing and Consumer Services. 

[FR Doc.76-2641 Filed l-28-76;8:45 amj 


CHAPTER II—FOOD AND NUTRITION 

SERVICE, DEPARTMENT OF AGRICUL¬ 
TURE 

SUBCHAPTER A—SCHOOL LUNCH PROGRAM 

PART 246—SPECIAL SUPPLEMENTAL 

FOOD PROGRAM FOR WOMEN, INFANTS 

AND CHILDREN 

Revision, Republication and 
Reorganization; Corrections 

In FR Doc. 76-861 appearing at page 
1743 in the Federal Register on Monday, 
January 12,1976, please make the follow¬ 
ing changes: 

1. In the Preamble, change the word 
“writen”, which appears in the tenth line 
of the fourth paragraph, to “written.” 

2. In the Preamble, change the word 
“procurements”, appearing in the fourth 
line of number 6 under Other Revisions, 
to “procurement.” 

3. In 5 246.4(a)(7) change the word 
“areas”, appearing in the third line, to 
“area.” 

4. In 5 246.4(a)(8) change the word 
“areas”, appearing in the seventh line, 
to “area.” 


5. In § 246.6(a) (1) Cl) change the words 
“nutriitonal” and “prefarable”, appear¬ 
ing in the fifth line, to “nutritional” and 
“preferable”, respectively. 

6 . In § 246.6(a) insert the following 
sections directly after the first para¬ 
graph : 

(a) • • ♦ 

(1) They are residents or members of 
populations in the defined geographical 
area served by the local agency. 

(2) They are determined to be eligible 
for treatment free or at less than the full 
charge customarily made for such health 
services by the local agency. 

7. Change 5 246.6(a)(1) to § 246.6(a) 
(3). 

8 . In 5 246.8(b) change the word “re¬ 
ceipts”. which appears in the third line, 
to “recipients.” 

9. In 5 246.9(b)(1) change “FMS”, 
which appears in the second line, to 
“FNS.” 

10. In § 246.9(b) (2) change the word 
“date”, which appears in the second line, 
to “data.” 

11. In 5 246.10(a) change the word 
“determines”, the third word in the sev¬ 
enth line, to “determine.” 

12. In 5 246.11(b) change the word 
“periodicaly”. which appears in the sec¬ 
ond line, to “periodically.” 

13. In § 246.12(a) change the word 
“regulation”, the last word in the second 
line, to “regulations.” 

14. In § 246.13(b) (5) change the word 
“legallistic”, which appears in the sev¬ 
enth line, to “legalistic.” 

15. In 5 246.16(b) change the word 
“disbusement”, appearing in line four, 
to “disbursement.” 

16. In 5 246.19(b) change the phrase 
“entered into connection with”, which 
begins in the tenth line, to “entered into 
in connection with.” 

17. Section 246.21(a) should read as 
follows: 

(a) If FNS determines that any part of 
the money received by a State agency, or 
food purchased or vouchers redeemed 
with WIC Program funds were, through 
State agency or local agency negligence 
or fraud, misused or otherwise diverted 
from the WIC Program purposes, the 
State agency shall, on demand by FNS. 
pay to FNS a sum equal to the amount 
of the money or the value of the food or 
vouchers so misused or diverted. Further, 
if FNS determines that any part of the 
money received by a State agency, or 
food purchased or vouchers redeemed 
with WIC Program funds, were lost as a 
result of thefts, embezzlements, or un¬ 
explained causes, the State agency shall, 
on demand by FNS, pay to FNS a sum 
equal to the amount of the money or the 
value of the food or vouchers so lost. The 
State agency shall have full opportunity 
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to submit evidence, explanation or infor¬ 
mation concerning alleged instances of 
noncompliance or diversion before a final 
determination is made in such cases. 

18. Change § 246.21(a) to § 246.21(b). 

19. Change § 246.21(b) to § 246.21(c). 

20. Change § 246.21(0 to § 246.21(d). 

Dated: January 26, 1976. 

Richard L. Feltner, 
Assistant Secretary. 
|FR Doc.76-2639 Filed 1-28-76:8:45 am] 


CHAPTER IX—AGRICULTURAL MARKET¬ 
ING SERVICE (MARKETING AGREE¬ 
MENTS AND ORDERS; FRUITS, VEGE¬ 
TABLES, NUTS), DEPARTMENT OF 
AGRICULTURE 

(Navel Orange Regulation 364] 

PART 907—NAVEL ORANGES GROWN IN 
ARIZONA AND DESIGNATED PART OF 
CALIFORNIA 

Limitation of Handling 

PREAMBLE 

This regulation fixes the quantity of 
California-Arizona Navel oranges that 
may be shipped to fresh market during 
the weekly regulation period Jan. 30- 
Feb. 5, 1976. It is issued pursuant to the 
Agricultural Marketing Agreement Act 
of 1937, as amended, and Marketing Or¬ 
der No. 907. The quantity of Navel 
oranges so fixed was arrived at after 
consideration of the total available sup¬ 
ply of Navel oranges, the quantity cur¬ 
rently available for market, the fresh 
market demand for Navel oranges, Navel 
orange prices, and the relationship of 
season average returns to the parity 
price for Navel oranges. 

§ 907.664 Navel Orange Regulation 364. 

(a) Findings. (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 907, as amended (7 CFR Part 
907), regulating the handling of Navel 
oranges grown in Arizona and desig¬ 
nated part of California, effective under 
the applicable provisions of the Agricul¬ 
tural Marketing Agreement Act of 1937, 
as amended (7 U.S.C. 601-674). and upon 
the basis of the recommendations and 
information submitted by the Navel 
Orange Administrative Committee, es¬ 
tablished under the said amended mar¬ 
keting agreement and order, and upon 
other available information, it is hereby 
found that the limitation of handling 
of such Navel oranges, as hereinafter 
provided, will tend to effectuate the de¬ 
clared policy of the act. 

(2) The need for this regulation to 
limit the respective quantities of Navel 
oranges that may be marketed from Dis¬ 
trict 1. District 2, and District 3 during 
the ensuing week stems from the pro¬ 
duction and marketing situation con¬ 
fronting the Navel orange industry. 

(1) The committee has submitted its 
recommendation with respect to the 
quantities of Navel oranges that should 
be marketed during the next succeeding 
week. Such recommendation, designed to 
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provide equity of marketing opportunity 
to handlers in all districts, resulted from 
consideration of the factors enumerated 
in the order. The committee further re¬ 
ports that the fresh market demand for 
Navel oranges continues on the dull side. 

Prices f.o.b. averaged $3.64 a carton 
on a reported sales volume of 951 car- 
lots last week, compared with an aver¬ 
age f.o.b. price of $3.78 per carton and 
sales of 948 carlots a week earlier. 

Track and rolling supplies at 464 cars 
were up 66 cars from last week. 

(ii) Having considered the recom¬ 
mendation and information submitted by 
the committee, and other available in¬ 
formation, the Secretary finds that the 
respective quantities of Navel oranges 
which may be handled should be fixed 
as hereinafter set forth. 

(3) It is hereby further found that 
it is impracticable and contrary to the 
public interest to give preliminary no¬ 
tice, engage in public rule-making pro¬ 
cedure. and postpone the effective date 
of this regulation until 30 days after 
publication hereof in the Federal Reo- 
ister (5 U.S.C. 553) because the time 
intervening between the date when in¬ 
formation upon which this regulation 
is based became available and the time 
this regulation must become effective in 
order to effectuate the declared policy 
of the act is insufficient, and a reason¬ 
able time is permitted, under the cir¬ 
cumstances. for preparation for such 
effective time; and good cause exists for 
making the provisions hereof effective 
as hereinafter set forth. The committee 
held an open meeting during the cur¬ 
rent week, after giving due notice 
thereof, to consider supply and market 
conditions for Navel oranges and the 
need for regulation; interested persons 
were afforded an opportunity to submit 
information and views at this meeting; 
the recommendation and supporting in¬ 
formation for regulation, including its 
effective time, are identical with the 
aforesaid recommendation of the com¬ 
mittee, and information concerning such 
provisions and effective time has been 
disseminated among handlers of such 
Navel oranges; it is necessary, in order 
to effectuate the declared policy of the 
act, to make this regulation effective 
during the period herein specified; and 
compliance with this regulation will not 
require any special preparation on the 
part of persons subject hereto which 
cannot be completed on or before the 
effective date hereof. Such committee 
meeting was held on January 27, 1976. 

(b) Order. (1) The respective quanti¬ 
ties of Navel oranges grown in Arizona 
and designated part of California which 
may be handled during the period Jan¬ 
uary 30, 1976, through February 5, 1976, 
are hereby fixed as follows: 

(1) District 1: 1,092,000 cartons; 

(ii) District 2: 108,000 cartons; 

(iii) District 3: Unlimited movement** 

(2) As used in this section, “handled,” 
“District 1.” “District 2.'* “District 3,” 
and “carton” have the same meaning 
as when used in said amended marketing 
agreement and order. 


(Secs. 1-19, 48 Stat. 31, as amended: 7 U.S.C. 
601-674) 

Charles R. Brader, 
Director, Fruit and Vegetable 
Division, Agricultural Mar - 
keting Service. 

(FR Doc.76-3001 Filed 1-28-76:2:60 pm I 


PART 959—ONIONS GROWN IN 
SOUTH TEXAS 

Handling Requirements 

This regulation, designed to promote 
orderly marketing of South Texas onions, 
imposes minimum grade, size and con¬ 
tainer standards and requires inspection 
of fresh market shipments to keep unde¬ 
sirable onions from being shipped to con¬ 
sumers. 

Notice of rulemaking with respect to a 
proposed handling regulation, to be ef¬ 
fective under Marketing Agreement No. 
143 and Order No. 959, both as amended 
(7 CFR Part 959), regulating the han¬ 
dling of onions grown in the production 
area, was published in the December 18, 
1975, Federal Register (40 FR 58656). 
This program is effective under the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.). 
The notice afforded interested persons 
until January 2,1976, to file written com¬ 
ments. This period was subsequently ex¬ 
tended to January 16, 1976 (41 FR 2091 >. 
None was filed. 

Findings. After consideration of all rel¬ 
evant matters, including the proposal set 
forth in the aforesaid notice which was 
recommended by the South Texas Onion 
Committee, established pursuant to said 
marketing agreement and order, it is 
hereby found and determined that the 
handling regulation, as hereinafter set 
forth, will tend to effectuate the declared 
policy of the Act. 

The recommendations of the commit¬ 
tee reflect its appraisal of the expected 
volume and composition of the 1976 early 
spring crop of South Texas onions and of 
the marketing prospects for the shipping 
season which is expected to begin about 
March 8. 

The grade and size requirements are 
similar to last season’s and are designed 
to prevent onions of poor quality or un¬ 
desirable sizes from being distributed in 
fresh market channels. 

Thus only onions that contain not 
more than 20 percent defects of U.S. No. 
1 grade and are not packed or loaded 
on Sunday may be shipped from March 8 
through May 8, 1976, similar to last 
season. However, this season in order to 
provide more orderly marketing from all 
districts, the inspection and container 
requirements are extended through June 
12, 1976. 

The container requirements should 
prevent the use of off-size or deceptive 
containers which adversely affect the 
reputation and returns of South Texas 
onions. However, it does not preclude the 
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use of containers customarily packed for 
the retail trade. One change of a minor 
nature is the increase in the long dimen¬ 
sion of the 50-pound sack from 38 & to 
39*/2 inches. The committee has been in¬ 
formed by handlers that the additional 
length will result in easier closure of the 
bags and greatly improve packing oper¬ 
ations. The use of bulk bins for experi¬ 
mental shipments is authorized for the 
first time this season, provided certain 
safeguard and reporting requirements 
are met. Such bulk bins have been suc¬ 
cessfully used for other products, and 
this will permit handlers to test the 
feasibility of such containers for com¬ 
mercial shipments. 

The prohibition on packaging and 
loading onions on Sunday will provide 
more orderly marketing by tailoring ship¬ 
ments from the production area more 
closely to the ability of receiving markets 
to accept marketings. 

Exceptions are provided to certain of 
these requirements to recognize special 
situations in which such requirements 
would be inappropriate or unreasonable. 
Up to 100 pounds of onions may be 
handled, other than for resale, per day 
without regard to requirements of this 
section in order to avoid placing an un¬ 
reasonable burden on persons handling 
non-commercial quantities of onions. 

Special purpose shipments are recom¬ 
mended to allow the shipment of onions 
for experimental purposes or the use of 
containers which have been the subject 
of test shipments during past seasons, 
and should encourage exports by allow¬ 
ing the use of containers required for 
such purposes. Shipments for relief or 
charity are exempt from inspection and 
assessment requirements since no useful 
purpose would be served by regulating 
such shipments. 

The regulation is as follows: 

§959.316 Handling regulation. 

During the period March 8-June 12, 
1976, no handler may package or load 
onions on any Sunday, or handle any lot 
of onions grown in the production area, 
except red onions, unless such onions 
meet the assessment requirements of 
§ 959.216 and the requirements of para¬ 
graphs (a), (b), (c) and (d) of this sec¬ 
tion, or unless such onions are handled 
in accordance with the provisions of 
paragraphs (e) or (f) of this section ex¬ 
cept the grade and size requirements of 
paragraphs (a) and <b> and the Sunday 
packaging prohibition shall terminate at 
11:59 p.m. on May 8. 1976. 

<a) Grade requirements. Not to ex¬ 
ceed 20 percent defects of U.S. No. 1 
grade. In percentage grade lots, toler¬ 
ances for serious damage shall not ex¬ 
ceed 10 percent including not more than 
2 percent decay. Double the lot tolerance 
shall be permitted in individual pack¬ 
ages in percentage grade lots. Applica¬ 
tion of tolerances in U.S. onion standards 
shall apply to in-grade lots. 

<b) Size requirements. (1) “Small” — 

1 to 2 y 4 inches in diameter, and limited 
to whites only; 


(2) “Repacker”—1% to 3 Inches in 
diameter, with 60 percent or more 2 
inches in diameter or larger; 

(3) “Medium”—2 to 3ft inches in di¬ 
ameter; or 

(4) “Jumbo”—3 inches or larger in 
diameter. 

(5) Tolerances for size in the U.S. 
onion standards shall apply except that 
for “repacker” and “medium” sizes not 
more than 20 percent, by weight, of 
onions in any lot may be larger than the 
maximum diameter specified. Applica¬ 
tion of tolerances in the U.S. onion 
standards shall apply. 

<c) Container requirements. (1) 25- 
pound bags, with an average net weight 
in any lot of not more than 27 V 2 pounds 
per bag, and with outside dimensions 
not larger than 29 inches by 31 inches; 
or 

(2) 50-pound bags, with an average 
net weight in any lot of not more than 
55 pounds per bag, and with outside 
dimensions not larger than 33 inches by 
39 & inches. 

(3) These container requirements 
shall not be applicable to onions sold to 
Federal agencies. 

(d) Inspection. (1) No handler may 
handle any onions regulated hereunder, 
except pursuant to paragraphs (e) or 
(f) (3) of this section, unless an appro¬ 
priate inspection certificate has been is¬ 
sued with respect thereto and the cer¬ 
tificate is valid at the time of shipment. 

(2) No handler may transport or cause 
the transportation by motor vehicle of 
any shipment of onions for which an 
inspection certificate is required unless 
each such shipment is accompanied by 
a copy of the inspection certificate ap¬ 
plicable thereto or by documentary evi¬ 
dence on forms furnished by the com¬ 
mittee identifying truck lots to which 
a valid inspection certificate is appli¬ 
cable and a copy of such inspection cer¬ 
tificate or committee document, upon 
request, is surrendered to authorities 
designated by the committee. 

(3) For purposes of operation under 
this part each inspection certificate or 
committee form required as evidence of 
inspection is hereby determined to be 
valid for a period not to exceed 72 hours 
following completion of inspection as 
shown on the certificate. 

(e) Minimum quantity exemption. 
Any handler may handle, other than 
for resale, up to, but not to exceed 100 
pounds of onions per day without re¬ 
gard to the requirements of this section, 
but this exemption shall not apply to 
any shipment or any portion thereof of 
over 100 pounds of onions. 

(f) Special purpose shipments and 
culls. (1) Onions may be handled in con¬ 
tainers customarily packed for the re¬ 
tail trade and in other designated special 
purpose containers as follows: 

(i) Each handler desiring to make 
such shipments shall first apply to the 
committee for and obtain a Certificate 
of Privilege to make such shipments. 

<ii) After obtaining an approved Cer¬ 
tificate of Privilege, each handler may 
handle onions packed in 2, 3 or 5-pound 


containers customarily packed for the 
retail trade. 20-kilogram bags, or 50- 
pound cartons, if they meet the grade, 
size, and inspection requirements of par¬ 
agraphs (a), (b) and (d) of this section 
and if they are handled in accordance 
with the reporting requirements estab¬ 
lished in subparagraph (2) of this par¬ 
agraph on such shipments: Provided , 
That shipments of 2, 3 and 5-pound con¬ 
tainers shall not exceed 10 percent of a 
handler’s total weekly onion shipments, 
and provided further that shipments of 
50-pound cartons shall not exceed 10 
percent of a handler’s total weekly onion 
shipments of all onions allowed to be 
marketed under this section. 

(iii) The average gross weight per lot 
of onions packed in master containers 
shall not exceed 115 percent of the desig¬ 
nated net contents. 

(iv) The average net weight per lot 
of 50-pound cartons shall not exceed 55 
pounds. 

(v) The average net weight per lot of 
20 -kilogram bags shall not exceed 22 
kilograms, and with outside dimensions 
of such bags not greater than 32 inches 
by 36 inches. 

(vi) 20-kilogram bags shall be con¬ 
spicuously labeled with the words “FOR 
EXPORT ONLY” and shipments shall be 
only to points outside of the 48 contigu¬ 
ous States of the United States, the Dis¬ 
trict of Columbia. Canada, or Mexico. 

(2) Reporting requirements for ship¬ 
ments in designated special purpose con¬ 
tainers. Each handler who handles ship¬ 
ments of onions in containers custom¬ 
arily packed for the retail trade and in 
other designated special purpose con¬ 
tainers. shall report thereon to the com¬ 
mittee, the inspection certificate num¬ 
bers, the grade and size of onions packed, 
and the size of the containers in which 
such onions were handled. Such report, 
in accordance with § 959.80, shall be fur¬ 
nished to the committee in such manner, 
on such forms and at such times as it 
may prescribe. Also, each handler of such 
shipments of onions shall maintain rec¬ 
ords of such marketings, pursuant to 
1 959.80(c). Such records shall be sub¬ 
ject to review and audit by the committee 
to verify reports thereon. 

(3) Experimental shipments. Upon ap¬ 
proval of the committee, onions may be 
shipped in bulk bins with inside dimen¬ 
sions of 47 inches x 37 y 2 inches x 36 
inches deep and having a volume of 59,- 
440 cubic inches, or similar containers. 
Each container shall have a new perfo¬ 
rated 2-mil polyethylene liner. Such ex¬ 
perimental shipments shall be exempt 
from paragraph (c) of this section but 
shall not exceed ten percent of a han¬ 
dler’s total weekly onion shipments and 
shall be handled in accordance with safe¬ 
guard provisions of § 959.54 and this 
paragraph. Also the receiver must agree 
to furnish the committee with a report 
on the arrival condition of each ship¬ 
ment. Further, upon approval of the 
committee onions may be shipped for 
other experimental purposes exempt 
from regulations issued pursuant to 
§§ 959.42, 959.52 and 959.60 provided they 
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are handled in accordance with safe¬ 
guard provisions of 5 959.54. 

(4) Onions failing to meet require - 
ments. Onions failing to meet the grade, 
size, and container requirements of this 
section, and not exempted under para¬ 
graph (e) of this section, may be handled 
only pursuant to § 959.126. Culls may be 
handled pursuant to 5 959.126(a)(1). 
Shipments for relief or charity may be 
handled without regard to inspection and 
assessment requirements. 

(g) Definitions. “U.S. onion standards* 
mean the United States Standards for 
Grades of Bermuda-Granex-Grano Type 
Onions (55 51.3195-51.3209 of this title), 
or the United States Standards for 
Grades of Onions (Other Than Bermuda- 
Granex-Grano and Creole Types) 
(§§ 51.2830-51.2854 of this title), which¬ 
ever is applicable to the particular va¬ 
riety. or variations thereof specified in 
this section. The term °U.S. No. 1* shall 
have the same meaning as set forth in 
these standards. 

All other terms used in this section shall 
have the same meaning as when used 
in Marketing Agreement No. 143, as 
amended, and this part. 

(Secs. 1-19, 48 Stat. 31. as amended (7 U5.C. 
601-674)) 

Dated January 26. 1976. to become ef¬ 
fective March 8, 1976. 

Charles R. Brader, 
Deputy Director , Fruit and Veg¬ 
etable Division, Agricultural 
Marketing Service. 

[FR Doc.76-2638 Filed l-28-76;8:45 am] 

Title 14 —Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION ADMIN- 

ISTRATION, DEPARTMENT OF TRANS¬ 
PORTATION 

| Airspace Docket No. 75-AL-12] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, CON¬ 
TROLLED AIRSPACE, AND REPORTING 

POINTS 

Alteration and Designation of Controlled 
Airspace 

On December 12. 1975. a notice of pro¬ 
posed rule making (NPRM) was pub¬ 
lished in the Federal Register (40 FR 
57811) stating that the Federal Avia¬ 
tion Administration (FAA) was consid¬ 
ering an amendment to Part 71 of the 
Federal Aviation Regulations that would 
(1) add a west extension to the Nome, 
Alaska, control zone (2) realign the east 
extension of the Nome. Alaska, control 
zone (3) reconfigure the lateral limits of 
the 700-foot Nome, Alaska, transition 
area. 

Interested persons were afforded an 
opportunity to participate in the pro¬ 
posed rule making through the submis¬ 
sion of comments. No comments were 
received. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations is 
amended, effective 0901 g.m.t., March 25, 
1976, as hereinafter set forth. 

§71.171 [Amended] 

In 5 71.171 (41 FR 355) the Nome, 
Alaska, control zone Is amended to read: 
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Within a 5-mile radius of the Nome Air¬ 
port (Lat. 64*30*46" N.. Long. 165*26*31" 
W.); within 3 miles north and 4 miles south 
of the Nome VOR 107* and 287* radials, ex¬ 
tending from the 5-mlle radius zone to 8.5 
miles east of the VOR; and within 3 mUes 
north and 3 miles south of the west course 
of the Nome localizer extending from the 
5-mile radius zone to 17 miles west of the 
Nome localizer (Lat. 64*30*59" N„ Long. 
165*28*24" W). 

§ 71.181 [Amended] 

In 5 71.181 (41 FR 440) the Nome. 
Alaska, transition area is amended to 
read: 

That airspace extending upward from 700 
feet above the surface within 4.5 miles north 
and 9.5 miles south of the Nome VOR 107* 
and 287* radials extending from 18.5 miles 
east to 32 miles west of the Nome VOR; and 
that airspace extending upward from 1,200 
feet above the surface within a 25-mile radius 
of the Nome VOR. 

(Sec. 307(a) and 1110 of the Federal Aviation 
Act of 1958 (49 UJS.C. 1348(a), and 1510), 
Executive Order 10854 (24 FR 9565); Sec. 
6(c) of the Department of Transportation 
Act (49U.S.C. 1655(c)).) 

Issued in Washington, D.C., on Janu¬ 
ary 22,1976. 

William E. Broadwater, 

Chief , Airspace and Air 
Traffic Rules Division. 

[FR Doc.76- 2510 Filed 1-28-76;8:45 amj 


[Airspace Docket No. 75-GL-66] 

p AR T 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, CON¬ 
TROLLED AIRSPACE, AND REPORTING 

POINTS 

Alteration of Transition Area 

At 40 FR 55664 of the Federal Regis¬ 
ter dated December 1, 1975, the Federal 
Aviation Administration published a no¬ 
tice of proposed rule making which would 
amend § 71.181 of Part 71 of the Federal 
Aviation Regulations so as to alter the 
transition area at Cochocton, Ohio. 

Interested persons were given thirty 
days to submit written comments, sug¬ 
gestions. or objections regarding the pro¬ 
posed amendment 

No objections have been received and 
the proposed amendment is hereby 
adopted without change and is set forth 
below. 

This amendment shall be effective 0901 
gjn.t, March 25, 1976. 

Issued in Des Plaines, Illinois on Jan¬ 
uary 13, 1976. 

R. O. Ziegler, 

Acting Director , 
Great Lakes Region. 

In § 71.181 (40 FR 441), the following 
transition area Is amended to read: 

Coshocton. Ohio 

That airspace extending upward from 700 
feet above the surface within an 8.5-mile 
radius of the Richard Downing Airport 
(latitude 40*18*87" N„ longitude 81*61*17" 
W.); and within a 7-mlle radius of the Tri- 
City Airport (latitude 40*15*45" N. t longi¬ 
tude 81*44*35" W.). 


(Section 307(a) of the Federal Aviation Act 
of 1958 (49 U.S.C. 1348), and of Section 6(c) 
of the Department of Transportation Act 
[49 U.8.C. 1655(c)].) 

[FR Doc.76-2515 Filed 1-28-76:8:45 am] 


[Airspace Docket No. 76-WA-l] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, CON¬ 
TROLLED AIRSPACE, AND REPORTING 

POINTS 

Renumbering of Airway 

The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to renumber V-317W which 
crosses the United States/Canadian 
border. 

The Canadian Ministry of Transport 
has asked that the United States por¬ 
tion of an alternate airway segment going 
to/from Canada be renumbered. It is 
necessary that this action be effective 
March 25. 1976, at the same time that 
all alternate airways in Canada are 
renumbered. 

Because this action merely renumbers 
a existing route without changing any 
airspace, it is a minor matter on which 
the public would have no particular de¬ 
sire to comment Therefore, notice and 
public procedure thereon are unneces¬ 
sary. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations 
is amended, effective 0901 g.m.L, 
March 25, 1976, as hereinafter set forth. 

§ 71.125 [Amended] 

§71.125 (41 FR 341) is amended as 
follows: 

a. V-362 Is added as follows: 

**V-362 From Ethelda, British Columbia, 
Canada NDB via I NT Sandsplt, British Co¬ 
lumbia, Canada 039° and Annette Island, 
Alaska, 167° radials to Annette Island. That 
airspace within Canada is excluded.** 

b. In V-317 all before "Level Island, 
Alaska,'* is deleted and "From Ethelda, 
British Columbia, Canada, NDB via Annette 
Island. Alaska; 42 miles 12 AQL, 42 miles 
52 MSL, 15 miles 12AGL'* Is substituted 
therefor. 

(Sec. 307(a) of the Federal Aviation Act of 
1958 (49 U.S.C. 1348(a)); Sec. 6(c) of the 
Department of Transportation Act (49 U.S.C. 
1655(c)).) 

Issued in Washington, D.C., on Janu¬ 
ary 22,1976. 

William E. Broadwater, 

Chief , Airspace and Air 
Traffic Rules Division. 

[FR Doc.76-2513 Filed 1-28-76:8:45 am] 


[Airspace Docket No. 70-AL-l] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, CON¬ 
TROLLED AIRSPACE, AND REPORTING 
POINTS 

Renumbering of Airway Segment 
The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to renumber V-347 to V-447 
(Fairbanks, Alaska, to Chandalar Lake, 
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Alaska, RBN). V-347 Is frequently re¬ 
ferred to as V-447 In air-ground com¬ 
munication by pilots in this area. By re¬ 
numbering V-347 to V-447. possible con¬ 
fusion would be eliminated. 

Because this action merely renumbers 
an existing route without changing any 
airspace, it is a minor matter on which 
the public would have no particular de¬ 
sire to comment. Therefore, notice and 
public procedure thereon are unneces¬ 
sary. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations 1s 
amended, effective 0901 Gjn.t., March 25. 
1976, as hereinafter set forth. 

§ 71.125 [Amended] 

§71.125 (41 FR 341) is amended as 

follows: 

a. V-347 title and text Is deleted. 

b. V-447 Is added aa follows: 

‘V-447 From Fairbanks, Alaska to Cbanda- 
lar Lake. Alaska. NDB.*' 

(Sec. 307(a) of the Federal Aviation Act of 
1958 (49 US.C. 1348(a)) and Sec. 6(c) of 
the Department of Transportation Act (49 
U.S.C. 1655(c))) 

Issued in Washington, D.C., on Janu¬ 
ary 22, 1976. 

William E. Broadwater, 

Chief, Airspace and Air 
Traffic Rules Diinsion, 

{FR Doc.76-2511 Filed 1-28-76;8:45 am] 


(Airspace Docket No. 75-GL-65] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES, CON¬ 
TROLLED AIRSPACE, AND REPORTING 

POINTS 

Alteration of Transition Area 

At 40 FR 55664 of the Federal Reg¬ 
ister dated December 1. 1975, the Fed¬ 
eral Aviation Administration published 
a Notice of Proposed Rule Making which 
would amend § 71.181 of Part 71 of the 
Federal Aviation Regulations so as to 
alter the transition area at Celina, Ohio. 

Interested persons were given thirty 
days to submit written comments, sug¬ 
gestions, or objections regarding the pro¬ 
posed amendment. 

No objections have been received and 
the proposed amendment is hereby 
adopted without change and is set forth 

below. 

This amendment shall be effective 0901 
G.m.t., March 25,1976. 

Issued in Des Plaines, Illinois on Jan¬ 
uary 13, 1976. 

R. O. Ziegler, 

Acting Director, 
Great Lakes Region. 

In § 71.181 (40 F.R. 441). the following 
transition area is amended to read: 

Celina, Ohio 

That airspace extending upward from 700 
feet above the surface within an 8-mllo 
radius of the Lakefleld Airport (latitude 
40*29'Q3" longitude 84*33'37" W.); ex¬ 


cluding that portion overlying the Wapa- 
koneta, Ohio transition area. 

(8ection 307(a) of the Federal Aviation Act 
of 1958 (49 U8.C. 1348), and of Section 6(c) 
of the Department of Transportation Act (49 
U.S.C. 1665(c))) 

]FR Doc.76-2514 FUed l-28-76;8:45 amj 


[Airspace Docket No. 75-GL-67] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, AREA LOW ROUTES. CON¬ 
TROLLED AIRSPACE, AND REPORTING 

POINTS 

Designation of Transition Area 

At 40 FR 57368 of the Federal Regis¬ 
ter dated December 9, 1975, the Federal 
Aviation Administration published a no¬ 
tice of proposed rule making which 
would amend § 71.181 of Part 71 of the 
Federal Aviation Regulations so as to 
designate a transition area at Phillips- 
burg, Ohio. 

Interested persons were given 30 days 
to submit written comments, sugges¬ 
tions or objections regarding the pro¬ 
posed amendment. 

No objections have been received and 
the proposed amendment is hereby 
adopted without change and is set forth 
below. 

This amendment shall be effective 
0901 g.m.t., March 25, 1976. 

(Sec. 307(a) of the Federal Aviation Act of 
1958 (49 US.C. 1348), and of sec. 6(c) of the 
Department of Transportation Act (49 UJ3.C. 
1655(c)). 

Issued in Des Plaines, Illinois on 
January 13, 1976. 

R. O. Ziegler, 

Acting Director , 
Great Lakes Region . 

In § 71.181 (40 FR 441), the following 
transition area is added: 

Phillipsbubc, Ohio 

That airspace extending upward from 700 
feet above the surface within a 6.5 mile 
radius of the Myers Airport (latitude 39*54'- 
40" N., longitude 84*24'00" W.); excluding 
that portion which overlies the Dayton. Ohio 
and Troy, Ohio transition areas. 

(Sec. 307(a) of the Federal Aviation Act of 
1958 (49 U.S.O. 1348); sec. 6(c) of the De¬ 
partment of Transportation Act [49 U3.C. 
1655(c))) 

1FR Doc.76-2516 FUed l-28-76;8:45 am] 


(Airspace Docket No. 75-AL-13] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS. AREA LOW ROUTES, CON¬ 
TROLLED AIRSPACE, AND REPORTING 
POINTS 

PART 75—ESTABLISHMENT OF JET 
ROUTES AND AREA HIGH ROUTES 

Revocation of a Reporting Point and 
Alteration of Jet Routes 

The purpose of these amendments to 
Parts 71 and 75 of the Federal Aviation 


Regulations is to: (1) Realign J-507 be¬ 
tween Deadhorse, Alaska, and Barrow, 
Alaska. (2) Realign J-515 between 
Betties, Alaska, and Barrow, Alaska. (3) 
Revoke Oliktok RBN as a high altitude 
reporting point. 

These amendments will Increase the 
accuracy of navigational guidance of ex¬ 
isting jet routes with the use of Barrow 
VORTAC, reduce the route distance be¬ 
tween Barrow and Deadhorse, Alaska, 
and lessen the burden on the flying pub¬ 
lic with the revocation of a compulsory 
high altitude reporting point. Since they 
are minor matters on which the public 
would have no particular desire to com¬ 
ment, notice and public procedure here¬ 
on are unnecessary. 

In consideration of the foregoing. 
Parts 71 and 75 of the Federal Aviation 
Regulations are amended, effective 0901 
gjn.t., March 25, 1976, as hereinafter set 
forth. 

§ 71.213 [Amended] 

In §71.213 (41 FR 637) “Oliktok, 
Alaska, RBN” is revoked. 

§ 75.100 [Amended] 

§ 75.100 (41 FR 704) is amended as 
follows; 

1. In J-507 “Oliktok, Alaska, NDB;” is 
deleted. 

2. In J-515 “Browerville, Alaska RBN." 
is deleted and “Barrow, Alaska.” is sub¬ 
stituted therefor. 

(Sec. 307(a) of the Federal Aviation Act of 
1958 (49 US.C. 1348(a)); Sec. 6(c) of De¬ 
partment of Transportation Act (49 OS.C. 
1655(c)).) 

Issued in Washington, D.C., on Janu¬ 
ary 22, 1976. 

William E. Broadwater, 

Chief . Airspace and Air 
Traffic Rules Division . 

(FR Doc.76-2512 FUed 1-28-76;8:45 am] 


Title 17—Commodity and Securities 
Exchanges 

CHAPTER I—COMMODITY FUTURES 
TRADING COMMISSION 
PART 1—GENERAL REGULATIONS UNDER 
THE COMMODITY EXCHANGE ACT 
Miscellaneous Amendments; Correction 
In FR Doc. 76-1752 appearing on page 
3192 in the Federal Register of Wednes¬ 
day, January 21, 1976, the following 
changes should be made; 

1. The proviso clause of paragraph (y) 
of § 1.3 on page 3195 is corrected in the 
second line of that clause by deleting the 
word “owed,” and substituting therefor 
the word “owned." 
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2. Paragraph (a) or § 1.39 appearing 
on page 3203 is corrected in the eleventh 
line of that paragraph by deleting the 
words "submitted to" and substituting 
therefor the words "approved by." 

Dated: January 23,1976. 

William T. Baglev, 

Chairman. 

(PR Doc.76-2543 Filed l-28-76;8:45 am) 


Title 20—Employees' Benefits 

CHAPTER III—SOCIAL SECURITY ADMIN¬ 
ISTRATION, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

|Reg. No. 16] 

p ART 416 —SUPPLEMENTAL SECURITY 
INCOME FOR THE AGED, BLIND, AND 
DISABLED 

Subpart N—Determinations, Reconsidera¬ 
tion, Hearings, Appeals, and Judicial 
Review 

Consolidation of Amendments 

On November 18. 1975, two amend¬ 
ments to paragraph <b) of § 416.1403, 
Part 416, title 20 of the Code of Federal 
Regulations, were published in the Fed¬ 
eral Register (40 FR 53384 and 53388). 
The amendments on page 53384 con¬ 
tained provisions relating to administra¬ 
tive actions concerning representative 
payees and the amendment on page 
53388 contained provisions relating to the 
expedited appeals process. The amend¬ 
ment being promulgated now makes no 
substantive change, but merely consoli¬ 
dates the policies in the two amendments 
published on pages 53384 and 53388. 
Therefore, this amendment is being pro¬ 
mulgated without notice of proposed 
rulemaking. 

Although notice of proposed rulemak¬ 
ing is being dispensed with, for the above 
reason, consideration will be given to 
any data, views, or arguments pertaining 
thereto which are submitted in writing 
in triplicate to the Commissioner of 
Social Security, Department of Health, 
Education, and Welfare, P.O. Box 1585, 
Baltimore, Maryland 21203. 

Copies of all comments received in re¬ 
sponse to this notice shall be available 
for public inspection during regular busi¬ 
ness hours at the Washington Inquiries 
Section, Office of Information, Social 
Security Administration, Department of 
Health, Education, and Welfare, North 
Building. Room 4146, 330 Independence 
Avenue, SW.. Washington, D.C. 20201, 
on or before March 1,1976. 

Effective date. These regulations shall 
be effective on January 29, 1976. 

(Catalog of Federal Domestic Assistance Pro¬ 
grams No. 13.807, Supplemental Security 
Income) 

Dated: January 9,1976. 

J. B. Cardwell, 

Commissioner of Social Security. 
Approved: January 23,1976. 

Marjorie Lynch, 

Acting Secretary of Health , Edu¬ 
cation, and Welfare. 
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Part 416 of chapter III of title 20 of 
the Code of Federal Regulations (Regu¬ 
lations No. 16 of the Social Security 
Administration) as amended, is further 
amended by revising 5 416.1403(b) to 
read as follows: 

§ 416.1403 Determinations. 

• • * • • 

(b) Other determinations. (1) The fol¬ 
lowing are not initial determinations: 

(1) The denial of an application to be 
made representative payee for and on 
behalf of a beneficiary under title XVI 
of the Act (see Subpart F of this part); 

(ii) Determinations with respect to 
presumptive disability for the payment 
of benefits prior to a determination of 
disability; 

(iii) Determinations with respect to 
eligibility for, or amount of emergency 
cash advances; and 

(iv) Determinations with respect to 
whether an individual is qualified for use 
of tlie expedited appeals process as pro¬ 
vided in § 416.1424. 

(2) However, when payment of pre¬ 
sumptive disability benefits or emergen¬ 
cy cash advances is made, a notice shall 
be sent, explaining the nature of the pay¬ 
ments and the conditions under which 
they are made: and notice shall also be 
sent when no further presumptive dis¬ 
ability payments can be made. 

(Sec. 1102, Social Security Act, 49 Stat. 647. 
as amended. (42 U.S.C. 1302)) 

(FR Doc.76-2608 Filed 1-28-76;8:45 am] 

Title 24—Housing and Urban Development 

CHAPTER X—FEDERAL INSURANCE 
ADMINISTRATION 

SUBCHAPTER B—NATIONAL FLOOD 
INSURANCE PROGRAM 

[Docket No. FI-849] 

PART 1920—PROCEDURE FOR MAP 
CORRECTION 

Letter of Map Amendment for the City of 
Portsmouth, Virginia 

On May 5, 1970. in 35 FR 7560, the 
Federal Insurance Administrator pub¬ 
lished a list of communities with Special 
Flood Hazard Areas and the map num¬ 
ber and locations where Flood Insurance 
Rate Maps were available for public in¬ 
spection. This list included the City of 
Portsmouth, Virginia, as an eligible com¬ 
munity and included Map No. H 515529 
11 which indicates that Lot 271, Plat 9, 
Green Acres, being 2441 Sterling Point 
Drive, Portsmouth, Virginia, as recorded 
in Map Book 32, Page 33 in the office of 
the Clerk of the Circuit Court of Chesa¬ 
peake, Virginia, is in its entirety within 
the Special Flood Hazard Area. It has 
been determined by the Federal Insur¬ 
ance Administration, after further tech¬ 
nical review of the above map in light of 
additional, recently acquired flood infor¬ 
mation, that the structure on the above 
property is within Zone B, and not within 
the Special Flood Hazard Area. The map 
amendment is not based on the place¬ 
ment of fill on the above named prop¬ 
erty after the effective date of the Flood 
Insurance Rate Map of the community. 


Accordingly, effective May 15, 1970, 
Map No. H 515529 11 is hereby corrected 
to reflect that the structure on the above 
property is not within the Special Flood 
Hazard Area. 

(National Flood Insurance Act of 1968 (Title 
XIH of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804. November 28, 1968), as amended, 42 
UJ3.C. 4001-4128; and Secretary’s delegation 
of authority to Federal Insurance Adminis¬ 
trator, 34 FR 2680, February 27, 1909, as 
amended by 39 FR 2787, January 24, 1974). 

Issued: January 9, 1976. 

Howard B. Clark, 
Acting Federal 
Insurance Administrator. 

(FR Doc.76-2576 Filed 1-28-76;8:45 am| 


| Docket No. FI-850 ] 

PART 1920—PROCEDURE FOR MAP 
CORRECTION 

Letter of Map Amendment for the City of 
Tulsa, Oklahoma 

On August 17, 1971, in 36 FR 15532, 
the Federal Insurance Administrator 
published a list of communities with Spe¬ 
cial Flood Hazard Areas and the map 
number and locations where Flood In¬ 
surance Rate Maps were available for 
public inspection. This list included the 
City of Tulsa, Oklahoma, as an eligible 
community and included Map No. 
H 405381 15 which indicates that Pads 
102 through 120, 131 through 160, 201 
through 206, 209 through 215, 220 

through 224, 301 through 304, 306, 309 
through 315, 319 through 323, 401. 

402, 409 through 411, 417, 418, 504, 506 
through 509, 601 through 639, 651 

through 683, 701 through 725, 801 

through 819, and 901 through 919, Cherry 
Hills Mobile Home Park, Tulsa. Okla¬ 
homa, recorded as Document 76086 in 
Book 3927, Pages 1949 and 1950 in the 
office of the Clerk of Tulsa County, Ok¬ 
lahoma, are in their entirety within the 
Special Flood Hazard Area. It has been 
determined by the Federal Insurance Ad¬ 
ministration, after further technical re¬ 
view of the above map in light of 
additional, recently acquired flood in¬ 
formation, that the above property is 
within Zone B. and not within the Special 
Flood Hazard Area. The map amendment 
is not based on the placement of fill on 
the above named property after the ef¬ 
fective date of the Flood Insurance Rate 
Map of the community. Accordingly, ef¬ 
fective November 20, 1970, Map No. 
H 405381 15 is hereby corrected to reflect 
that the above property is not within the 
Special Flood Hazard Area. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1909 (33 
FR 17804, November 28, 1968). as amended. 
42 U.S.C. 4001-^*128; and Secretary’s dele¬ 
gation of authority to Federal Insurance Ad¬ 
ministrator 34 FR 2680, February 27. 1969. 
as amended by 39 FR 2787, January 24. 
1974.) 

Issued: January 9, 1976. 

Howard B. Clark, 
Acting Federal 
Insurance Administrator. 

(FR Doc.76-2577 Filed 1-28-76;8:45 ami 
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Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE SERV¬ 
ICE, DEPARTMENT OF THE TREASURY 
SUBCHAPTER A—INCOME TAX 

[CAPITAL CONSTRUCTION FUND 
REGULATIONS! 

[TD. 73981 

PART 3—CAPITAL CONSTRUCTION FUND 

Merchant Marine and Fisheries Capital 
Construction Funds 

Under the Merchant Marine Act of 
1970, an owner or lessor of an eligible 
vessel may, pursuant to an agreement 
with the Department of Commerce, es¬ 
tablish a capital construction fund. Gen¬ 
erally. a vessel is eligible if it is con¬ 
structed and documented in the United 
States and operated in the foreign or 
domestic commerce of the United States 
or in the fisheries of the United States. 
The owner or lessor may then deposit 
into the fund certain amounts repre¬ 
senting taxable income from such eligi¬ 
ble vessel, depreciation on such vesssel, 
net proceeds from the disposition of such 
vessel, and earnings on amounts held in 
the fund. Taxation is deferred on 
amounts deposited into the fund. Taxa¬ 
tion is also deferred on amounts with¬ 
drawn from the fund to the extent they 
are used to purchase, construct, or retire 
indebtedness on a "qualified" vessel. A 
vessel is "qualified" if it is constructed 
and documented in the United States 
and operated by the person maintaining 
the fund in United States foreign. Great 
Lakes, or noncontiguous domestic trade 
or in the fisheries of the United States. 
The basis of the qualified vessel is re¬ 
duced to reflect the amount of tax de¬ 
ferred funds used to purchase, construct, 
or retire indebtedness on such vessel. 

On June 15.1972, a document was pub¬ 
lished in the Federal Register (37 FR 
11877) proposing to prescribe the rules 
for determining the income tax liability 
of any person a party to an agreement 
with the Secretary of Commerce estab¬ 
lishing a capital construction fund. All 
comments with respect to the proposed 
rules were given due consideration. 

A. As a result of comments received, 
the following changes in the rules are 
made in addition to language changes for 
clarification: 

L Section 3.2 (a) (2) has been changed 
to provide that amounts deposited into 
tlie fund (under a particular subceiling), 
which are later determined to be in ex¬ 
cess of the amount which is permitted to 
be deposited under § 3.2(a) (1), need not 
be treated as either totally deposited into 
the fund (under another available sub¬ 
ceiling) or totally repaid to the party, but 
may be apportioned between the two al¬ 
ternatives. Also, the changed rules pro¬ 
vide that an overdeposit for one year 
may be treated as a deposit in the first 
subsequent taxable year in which a sub- 
ceiling becomes ayailable. In order to 
clarify the notice language which treat¬ 
ed excess amounts that were withdrawn 
from the fund by the party as if no de¬ 
posit and withdrawal had been made, 
general rules have been added to provide 
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that, whenever a correction is made for 
an overdeposit, proper adjustment has 
to be made to all items affected by such 
overdeposit. However, difficult tracing 
problems may be avoided under a new 
rule which permits the party to take a 
repayment in lieu to making such correc¬ 
tion. as long as such repayment can be 
made from the same accounts into which 
the overdeposit was made. Finally, lan¬ 
guage has been added to make it clear 
that earnings generated by amounts 
overdeposited will be included in the 
party’s gross income. A formula has been 
established to allocate to the overdeposit 
a proper share of the earnings of the 
fund for the period of the overdeposit. 

2. Section 3.2(a) (3) and (4), which 
is reserved and is the subject of an ad¬ 
ditional notice of proposed rule making 
published elsewhere in today’s Federal 
Register, deals with an underdeposit 
caused by an audit adjustment and the 
requirements for making a deficiency de¬ 
posit. 

3. Revised 5 3.2(b)(1) provides that 
the term "taxable income attributable 
to the operation of agreement vessels" 
can be determined either by aggregating 
the separately computed taxable incomes 
of each of the vessels in the fleet or, as 
suggested by a comment to the proposed 
regulations, by determining the net tax¬ 
able income of the fleet in the aggregate. 
The comments explained that the new 
alternative, in which loss vessels are tak¬ 
en into account in the computation of 
such taxable income, is compatible with 
many present accounting systems. 

4. Section 3.2(b) (2) (iii) deals with the 
case of a party which uses its own, or 
leased, agreement vessels to transport 
its own products. In response to a written 
suggestion, language has been added to 
make it clear that in such cases gross 
income attributable to such vessel op¬ 
erations are to be determined by apply¬ 
ing section 482 of the Code as if the party 
transporting the product and the owner 
of the product were different, but related, 
persons. 

5. Section 3.2(c), which is reserved and 
is the subject of an additional notice of 
proposed rule making published else¬ 
where in today’s Federal Register, deals 
with net proceeds from transactions with 
respect to agreement vessels. 

6. Revised § 3.2(d) makes it clear that 
earnings on amounts in the fund belong 
to the party and are required to be in¬ 
cluded in his gross income unless depos¬ 
ited into the fund. A rule was also added 
to make it clear that fund earnings in¬ 
clude a ratable monthly portion of origi¬ 
nal issue discount on certain indebted¬ 
ness held by the fund. A corresponding 
change has been made in 5 3.3(b)(2) 
(ii) (b) to increase the basis of such in¬ 
debtedness by the amount of the original 
issue discount so included in earnings. 
Finally, new subparagraph (3) was 
added to paragraph (d) to provide a 
rule with respect to the holding period 
of fund assets. 

7. Section 3.2(g) provides, in effect, 
that the deposit of nonmoney property 
into the fund is not a taxable event if 
the election prescribed in subparagraph 
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(2) is made. The requirement that the 
party recognize gain on such property 
in the year in which the fund disposes 
of that property is included in this 
document and is also included, as part 
of a more expansive rule, in a notice of 
proposed rule making published else¬ 
where in today’s Federal Register. Also, 
a parenthetical sentence was added 
containing a cross-reference to the 
more precise Department of Commerce 
regulations as to the type o: property 
which may be deposited into the fund. 
Finally, the terms "fund property," re¬ 
ferring to property subject to an elec¬ 
tion under subparagraph (2) while held 
in the fund, aiid "nonfund property.” 
referring to such property when with¬ 
drawn from the fund, were introduced 
for greater clarity. 

8. Section 3.3(b) (2) (1) (b>, which is 
reserved and is the subject of an addi¬ 
tional notice of proposed rule making 
published elsewhere in today’s Federal 
Register, deals with a special rule for 
determining the basis of property re¬ 
ceived by a party in exchange for a ves¬ 
sel in certain situations. 

9. Section 3.3(b)(4), dealing with the 
date of deposits, has been changed by 
providing that deposits are considered 
as being made on the dat* on which 
they were actually made, rather than 
the earlier deemed date previously pro¬ 
vided. Changes were also made to in¬ 
corporate the changes made in the tem¬ 
porary regulations (5 3.1 of 26 CFR Part 
3) governing agreements and fund de¬ 
posits since the time these proposed 
rules were prescribed. 

10. Section 3.3(c), which is reserved 
and is the subject of an additional no¬ 
tice of proposed rule making published 
elsewhere in today’s Federal Register, 
deals with the determination of earn¬ 
ings and profits. 

11. Revised 5 3.3(d) makes it clear 
that, while amounts held in the fund 
are not to be taken into account in com¬ 
puting the accumulated taxable income 
of the party for purposes of the accu¬ 
mulated earnings tax, such amounts 
can be taken into account in determin¬ 
ing whether amounts accumulated out¬ 
side the fund are being accumulated for 
the reasonable needs of the b isiness. 

12. Revised 5 3.3(f) makes it clear 
that the minimum tax does not apply 
to capital gains which are deposited into 
the fund, but may apply to a nonquali¬ 
fied withdrawal made out of the capital 
gain account. 

13. Revised 5 3.3 (i) makes it clear 
that this provision applies to the per- 
country limitation, as well as the overall 
limitation, on the foreign tax credit. 

14. Revised 5 3.5(a) expands the defi¬ 
nition of the term "acquisition”, for 
which qualified withdrawals may be 
made, to include any acquisition to the 
extent the basis of the property acquired 
in the hands of the transferee is its cost, 
and to include expenditures by a lessee 
where such expenditures are subject to 
depreciation (or amortization) deduc¬ 
tions under the Code. Section 3.5(a) (3) 
(iil). which is reserved and is the sub¬ 
ject of an additional notice of proposed 
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rule making published elsewhere in to¬ 
day’s Federal Register, deals with a 
definition of the term “acquisition” 
which includes certain purchases of 
stock of a corporation which owtis a 
vessel. 

15. Revised §3.6<d> changes the 6- 
month depreciation convention to re¬ 
quire that reductions in basis resulting 
from payments made at any time during 
the second half of a taxable year are 
considered to be effective on the first 
day of the succeeding taxable year. Also, 
a rule is added whereby the party is per¬ 
mitted to ignore the depreciation con¬ 
vention and is allowed to reduce the 
basis of property on the day such pay¬ 
ments are actually made. 

16. Section 3.6<e>, which is reserved 
and is the subject of an additional notice 
of proposed rule making published else¬ 
where in today’s Federal Register, deals 
w r ith the ordinary income treatment of 
gain from the disposition of property 
acquired with qualified withdrawals. 

17. Section 3.8, which is reserved and 
is the subject of an additional notice of 
proposed rule making published else¬ 
where in today's Federal Register, deals 
with the tax treatment of the fund on 
certain corporate reorganizations and 
changes in partnerships, and certain 
transfers of capital construction funds 
on death. 

18. Section 3.9, dealing with consoli¬ 
dated returns, was reserved in the June 
15, 1972, notice (37 FR 11877), and is 
also reserved herein and will be the sub¬ 
ject of an additional notice of proposed 
rule making sometime in the future. 

B. As a result of a 1973 amendment 
(Pub. L. 93-116; 87 Stat. 421) of the 
Merchant Marine Act, 1936 (46 U.S.C. 
1101), as amended by section 21 of the 
Merchant Marine Act of 1970 (84 Stat. 
1031), conforming changes are made to 
5 3.0 and the historical note at the end 
of § 3.0. 

Adoption of amendments to the regu¬ 
lations. 

On Thursday. June 15, 1972, a notice 
of proposed rule making was published 
in the Federal Register (37 FR 11877) 
in order to conform the Capital Con¬ 
struction Fund Regulations (26 CFR 
Part 3) to the amendments of the Mer¬ 
chant Marine Act, 1936 (46 U.S.C. 1101), 
as amended by section 21 of the Mer¬ 
chant Marine Act of 1970 (84 Stat. 1031). 
After consideration of all such relevant 
matters as were presented by interested 
persons regarding the rules proposed, 
the amendment of the regulations as 
proposed in such notice is hereby 
adopted, subject to the changes set forth 
below, except that §§ 3.2(a) (3), (4), 
and (c). 3.3(b) (2) (i) (h) and (c), 3.5(a) 
(3)(iii), 3.6(e), and 3.8 are withdrawn 
and proposed regulations in lieu thereof 
are published in today's Federal Regis¬ 
ter, and except that § 3.3 (j), which was 
reserved on the June 15, 1972, notice, 
has been withdrawn. 

Section 3.3(b) (4) of the regulations 
hereby adopted supersedes those provi¬ 
sions of § 3.1 (temporary regulations 
concerning execution of agreements and 
deposits made in a capital construction 
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fund) of this chapter which w ? ere pre¬ 
scribed by T.D. 7156 (Dec. 30, 1971), as 
amended by T.D. 7219 (Nov. 10. 1972) 
and TJD. 7341 (Jan. 7,1975). 

The Capital Construction Fund Reg¬ 
ulations, as set forth in the appendix to 
the notice of proposed rule making ap¬ 
pearing in the Federal Register for 
Thursday. June 15, 1972 (37 FR 11877), 
are amended, effective for taxable years 
beginning after December 31, 1969. as 
follows: 

§ 3.0 [ ) 

1. Section 3.0 is amended as follows: 

A. Section 607<k)<8» (ii> and (iii) is 
changed by deleting (iii) and revising 
<ii> to read “trade from any point in 
Alaska, Hawaii, Puerto Rico, and such 
territories and possessions to any other 
point in Alaska. Hawaii. Puerto Rico, and 
such territories and possessions.", and 

B. The historical note at the end of 
§ 3.0 is changed. 

The revised historical note reads as 
follows: 

(Sec. 607, Merchant Marine Act, 1936, 46 
U.S.C. 1177, as amended by sec. 21(a), Mer¬ 
chant Marine Act of 1970 (84 Stat. 1026); Act 
of Oct. 1, 1973 (Pub. I. 93-116, 87 Stat. 421) J 

2. Section 3.2 is revised to read as 
follows: 

§3.2 Ceiling on deposits. 

(a) In general —(1) Total ceiling . Sec¬ 
tion 607(b) of the Act provides a ceiling 
on the amount which may be deposited 
by a party for a taxable year pursuant to 
an agreement. The amount which a party 
may deposit into a fund may not exceed 
the sum of the following subsections: 

(1) The lower of (a) the taxable in¬ 
come (if any) of the party for such year 
(computed as provided in chapter 1 of 
the Code but without regard to the carry¬ 
back of any net operating loss or net 
capital loss and without regard to section 
607 of the Act) or (b) taxable income (if 
any) of such party for such year attrib¬ 
utable under paragraph (b) of this sec¬ 
tion to tlie operation of agreement 
vessels (as defined in paragraph (f) of 
this section) in the foreign or domestic 
commerce of the United States or in the 
fisheries of the United States (see section 
607(b)(1)(A) of the Act), 

(ii) Amounts allowable as a deduction 
under section 167 of the Code for such 
year with respect to the agreement ves¬ 
sels (see section 607(b)(1)(B) of the 
Act), 

(iii) The net proceeds (if not included 
in subdivision ii) of this paragraph) 
from (a) thq sale or other disposition 
of any agreement vessels or (b) insur¬ 
ance or indemnity attributable to any 
agreement vessels (see section 607 

(b) (1)(C) of the Act and paragraph 

(c) of this section), and 

(iv) Earnings and gains from the in¬ 
vestment or reinvestment of amounts 
held in such fund (see section 607 
(b)(1)(D) of the Act and paragraph 

(d) and (g) of this section). 

(2) Over deposits, (i) If for any tax¬ 
able year an amount is deposited into 
the fund under a subceiling computed 
under subparagraph (1) of this para¬ 


graph w r hich is in excess of the amount 
of such subceiling for such year, then at 
the party's option such excess (or any 
portion thereof) may— 

(a) Be treated as a deposit into the 
fund for that taxable year under another 
available subceiling, or 

(b) Be treated as not having been 
deposited for the taxable year and thus, 
at the party’s option, may be disposed 
of either by it being — 

(1) Treated as a deposit into the fund 
under any subceiling available in the first 
subsequent taxable year in which a sub¬ 
ceiling is available, in which case such 
amount shall be deemed to have been de¬ 
posited on the first day of such sub¬ 
sequent taxable year, or 

< 2) Repaid to the party from the fund 

(ii) (a) When a correction is made for 
overdeposit, proper adjustment shall be 
made with respect to all items for all 
taxable years affected by the over de¬ 
posit, such as, for example, amounts in 
each account described in § 3.4, treat¬ 
ment of nonqualified withdrawals, the 
consequences of qualified withdrawals 
and the treatment of losses realized or 
treated as realized by the fund. Thus, for 
example, if the party chooses to have the 
fund repay to him the amount of an 
overdeposit, amounts in each account, 
basis of assets, and any affected item will 
be determined as though no deposit and 
repayment had been made. Accordingly, 
in such a case, if there are insufficient 
amounts in an account to cover a repay¬ 
ment of an overdeposit (as determined 
before correcting the overdeposit), and 
the party had applied the proceeds of a 
qualified withdrawal from such account 
towards the purchase of a qualified vessel 
(within the meaning of § 3.11(a) (2) >, 
then such account and the basis of the 
vessel shall be adjusted as of the time 
such withdrawal was made and proceed* 
were applied, and repayment shall be 
made from such account as adjusted. II 
a party chooses to treat the amount of 
an overdeposit as a deposit under a sub- 
ceiling for a subsequent year, similar ad¬ 
justments to affected items shall be 
made. If the amount of a withdrawal 
would have exceeded the amount in the 
fund (determined after adjusting all 
affected amounts by reason of correcting 
the overdeposit), the withdrawal to the 
extent of such shall be treated as a re¬ 
payment made at the time the with¬ 
drawal was made. 

(6) If the accounts (as defined in 
§ 3.4) that were increased by reason of 
excessive deposits contain sufficient 
amounts at the time the overdeposit is 
discovered to repay the party, the party 
may, at his option, demand repayment of 
such excessive deposits from such ac¬ 
counts in lieu of making the adjustments 
required by (a) of this subdivision (ii ). 

(iii) During the period beginning with 
the day after the date an overdeposit 
was actually made and ending w r ith the 
date it was disposed of in accordance 
with subdivision (i)(b) of this subpara¬ 
graph, there shall be included in the 
party’s gross income for each taxable 
year the earnings attributed to any 
amount of overdeposit on hand during 
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such a year. The earnings attributable 
to any amount of overdeposit on hand 
during a taxable year shall be an amount 
equal to the product of— 

(a) The average daily earnings for 
each one dollar in the fund (as deter¬ 
mined in subdivision (iv) of this sub- 
paragraph), 

(b) The amount of overdeposit (as de¬ 
termined in subdivision (vi) of this sub- 
paragraph) , and 

(c) The number of days during the 
taxable year the overdeposit existed. 

(iv) For purposes of subdivision (ill) 

(a) of tills subparagraph, the average 
daily earnings for each dollar in the 
fund shall be determined by dividing the 
total earnings of the fund for the taxable 
year by the sum of the products of— 

(a) Any amount on hand during the 
taxable year (determined under subdi¬ 
vision (v) of this subparagraph), and 

(b) The number of days during the 
taxable year such amount was on hand in 
the fund. 

(v) For purposes of this subpara¬ 
graph— 

(a) An amount on hand in the fund or 
an overdeposit shall not be treated as on 
hand on the day deposited but shall be 
treated as on hand on the day withdrawn, 

and 

(b) The fair market value of such 
amounts on hand for purposes of this 
subparagraph shall be determined as 
provided in § 20.2031-2 of the Estate Tax 
Regulations of this chapter but without 
applying the blockage and other special 
rules contained in paragraph (e) there¬ 
of. 

(vi) For purposes of subdivision (iii) 

(b) of this subparagraph, the amount 
of overdeposit on hand at any time is an 
amount equal to— 

(a) The amount deposited into the 
fund under a subceiling computed under 
subparagraph (1) of this paragraph 
which is in excess of the amount of such 
subceiling, less 

(b) The sum of— 

(1) Amounts described in (a) of this 
subdivision (vi) treated as a deposit un¬ 
der another subceiling for the taxable 
year pursuant to subdivision (i) of this 
subparagraph, 

(2) Amounts described in (a) of this 
subdivision (vi) disposed of (or treated 
as disposed of) in accordance with sub¬ 
division (i) or (ii) of this subparagraph 
prior to such time. 

(vii) To the extent earnings attributed 
under subdivision (iii) of this subpara¬ 
graph represent a deposit for any taxable 
year in excess of the subceiling described 
in subparagraph <l)(iv> of this para¬ 
graph for receipts from the investment 
or reinvestment of amounts held in the 
fund, such attributed earnings shall be 
subject to the rules of this subparagraph 
for overdeposits. 

(3) Under deposit caused by audit ad¬ 
justment. r Reserved] 

(4) Requirements for deficiency de¬ 
posits. f Reserved] 

(b) Taxable income attributable to the 
operation of an agreement vessel —(1) 
fn general. For purposes of this section, 
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taxable income attributable to the opera¬ 
tion of an agreement vessel means the 
amount, if any, by which the gross in¬ 
come of a party for the taxable year from 
the operation of an agreement vessel 
(as defined in paragraph (f) of this 
section) exceeds the allowable deductions 
allocable to such operation (as deter¬ 
mined under subparagraph (3) of this 
paragraph). The term “taxable income 
attributable to the operation of the 
agreement vessels” means the sum of 
the amounts described in the preceding 
sentence separately computed with re¬ 
spect to each agreement vessel (or share 
therein) or, at the party’s option, com¬ 
puted in the aggregate. 

(2) Gross income, (i) Gross income 
from the operation of agreement vessels 
means the sum of the revenues which are 
derived during the taxable year from the 
following: 

(a) Revenues derived from the trans¬ 
portation of passengers, freight, or mail 
in such vessels, including amounts from 
contracts for the charter of such vessels 
to others, from operating differential 
subsidies, from collections in accordance 
with pooling agreements and from in¬ 
surance or indemnity net proceeds re¬ 
lating to the loss of income attributable 
to such agreement vessels. 

(b) Revenues derived from the opera¬ 
tion of agreement vessels relating to 
commercial fishing activities, including 
the transportation of fish, support activi¬ 
ties for fishing vessels, charters for com¬ 
mercial fishing, and insurance or in¬ 
demnity net proceeds relating to the loss 
of income attributable to such agree¬ 
ment vessels. 

(c) Revenues from the rental, lease, 
or use by others of terminal facilities, 
revenues from cargo handling operations 
and rug and lighter operations, and 
revenues from other services or opera¬ 
tions which are incidental and directly 
related to the operation of an agreement 
vessel. Thus, for example, agency fees, 
commissions, and brokerage fees derived 
by the party at his place of business for 
effecting transactions for services inci¬ 
dental and directly related to shipping 
for the accounts of other persons are 
includible in gross income from the oper¬ 
ation of agreement vessels where the 
transaction is of a kind customarily con¬ 
summated by the party for his own ac¬ 
count at such place of business. 

(d) Dividends, interest, and gains de¬ 
rived from assets set aside and reason¬ 
ably retained to meet regularly occurring 
obligations relating to the shipping or 
fishing business directly connected with 
the agreement vessel which obligations 
cannot at all times be met from the cur¬ 
rent revenues of the business because 
of layups or repairs, special surveys, fluc¬ 
tuations in the business, and reasonably 
forseeable strikes (whether or not a 
strike actually occurs), and security 
amounts retained by reason of partici¬ 
pation in conferences, pooling agree¬ 
ments, or similar agreements. 

(ii) The items of gross income de¬ 
scribed in subdivision (i) (c) and (d) of 
this subparagraph shall be considered to 
be derived from the operations of a par¬ 
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ticular agreement vessel in the same pro¬ 
portion that the sum of items of gross 
income described in subdivision (i) (a) 
and (b) of this subparagraph which are 
derived from the operations of such 
agreement vessel bears to the party’s to¬ 
ted gross income for the taxable year 
from operations described in subdivision 
(i) (a) and (b) of this subparagraph. 

(iii) In the case of a party who uses 
his own or leased agreement vessels to 
transport his own products, the gross in¬ 
come attributable to such vessel opera¬ 
tions is an amount determined to be an 
arm’s length charge for such transpor¬ 
tation. The arm’s length charge shall be 
determined by applying the principles of 
section 482 of the Code and the regula¬ 
tions thereunder as if the party trans¬ 
porting the product and the owner of the 
product w r ere not the same person but 
were controlled taxpayers within the 
meaning of § 1.482-1 (a) (4) of the In¬ 
come Tax Regulations of this chapter. 
Gross income attributable to the opera¬ 
tion of agreement vessels does not in¬ 
clude amounts for which the party is 
allowed a deduction for percentage de¬ 
pletion under sections 611 and 613 of the 
Code. 

(3) Deductions. From the gross income 
attributable to the operation of an agree¬ 
ment vessel or vessels as determined un¬ 
der subparagraph (2) of this paragraph, 
there shall be deducted, in accordance 
with the principles of § 1.861-8 of the 
Income Tax Regulations of this chapter, 
the expenses, losses, and other deduc¬ 
tions definitely related and therefore 
allocated and apportioned thereto and a 
ratable part of any expenses, losses, or 
other deductions which are not definitely 
related to any gross income of the party. 
Thus, for example, if a party has gross 
income attributable to the operation of 
an agreement vessel and other gross in¬ 
come and has a particular deduction 
definitely related to both types of gross 
income, such deduction must be appor¬ 
tioned between the two types of gross in¬ 
come on a reasonable basis in determin¬ 
ing the taxable income attributable to 
the operation of the agreement vessel. 

(4) Net operating and capital loss de¬ 
ductions. The taxable income of a party 
attributable to the operation of agree¬ 
ment vessels shall be computed without 
regard to the carryback of any net op¬ 
erating loss deduction allowed by section 
172 of the Code, the carryback of any 
net capital loss deduction allowed by 
section 165(f) of the Code, or any reduc¬ 
tion in taxable income allowed by sec¬ 
tion 607 of the Act. 

(5) Method of accounting. Taxable 
income must be computed under the 
method of accounting which the party 
uses for Federal income tax purposes. 
Such method may include a method of 
reporting whereby items of revenue and 
expense properly allocable to voyages in 
progress at the end of any accounting 
period are eliminated from the computa¬ 
tion of taxable income for such account¬ 
ing period and taken into account in the 
accounting period in which the voyage 
is completed. 
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(c) Net proceeds from transactions 
with respect to agreement vessels. [Re¬ 
served] 

(d) Earnings and gains from the in - 
vestment or reinvestment of amounts 
held in a fund —(1) In general, (i) Earn¬ 
ings and gains received or accrued by a 
party from the investment or reinvest¬ 
ment of assets in a fund is the total 
amount of any interest or dividends re¬ 
ceived or accrued, and gains realized, by 
the party with respect to assets depos¬ 
ited in, or purchased with amounts de¬ 
posited in. such fund. Such earnings and 
gains are therefore required to be in¬ 
cluded in the gross income of the party 
unless such amount, or a portion thereof, 
is not taken into account under section 
607(d) (1) (C) of the Act and 5 3.3(b) (2) 

(ii) by reason of a deposit or deemed de¬ 
posit into the fund. For rules relating to 
receipts from the sale or other disposition 
of nonmoney deposits into the fund, see 
paragraph (g) of this section. 

(ii) Earnings received or accrued by a 
party from investment or reinvestment of 
assets in a fund include the ratable 
monthly portion of original issue dis¬ 
count included in gross income pursuant 
to section 1232(a) (3) of the Code. Such 
ratable monthly portion shall be deemed 
to be deposited into the ordinary income 
account of the fund, but an actual de¬ 
posit representing such ratable monthly 
portion shall not be made. For basis of 
a bond or other evidence of indebtedness 
Issued at a discount, see § 3.3(b) (2) (ii) 
(b). 

(2) Gain realized. (i) The gain real¬ 
ized with respect to assets in the fund 
is the excess of the amount realized (as 
defined in section 1001(b) of the Code 
and the regulations thereunder) by the 
fund on the sale or other disposition of 
a fund asset over its adjusted basis (as 
defined in section 1011 of the Code) to 
the fund. For the adjusted basis of non¬ 
money deposits, see paragraph (g) of this 
section. 

(ii) Property purchased by the fund 
(including property considered under 
paragraph (g)(1) (iii) of this section as 
purchased by the fund) which is with¬ 
drawn from the fund in a qualified with¬ 
drawal (as defined in § 3.5) is treated as 
a disposition to which subdivision (1) 
of this subparagraph applies. For pur¬ 
poses of determining the amount by 
which the balance within a particular 
account will be reduced in the manner 
provided in § 3.6(b) (relating to order 
of application of qualified withdrawals 
against accounts) and for purposes of 
determining the reduction in basis of a 
vessel, barge, or container (or share 
therein) pursuant to § 3.6(c), the value 
of the property is its fair market value 
on the day of the qualified withdrawal. 

(3) Holding Period. Except as provided 
in paragraph (g) of this section, the 
holding period of fund assets shall be 
determined under section 1223 of the 
Code. 

(e) Leased vessels. In the case of a 
party who is a lessee of an agreement 
vessel, the maximum amount which such 
lessee may deposit with respect to any 
agreement vessel by reason of section 
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607(b) (1) (B) of the Act and paragraph 
(a) (1) (ii) of this section (relating to de¬ 
preciation allowable) for any period shall 
be reduced by the amount (if any) which, 
under an agreement entered into under 
section 607 of the Act, the owner is re¬ 
quired or permitted to deposit for such 
period with respect to such vessel by rea¬ 
son of section 607(b)(1)(B) of the Act 
and paragraph (a) (1) (ii) of this section. 
The amount of depreciation depositable 
by the lessee under this paragraph is the 
amount of depreciation deductible by the 
lessor on its income tax return, reduced 
by the amount described in the preceding 
sentence or the amount set forth in the 
agreement, whichever is lower. 

(I) Definition of agreement vessel. For 
purposes of this section, the term “agree¬ 
ment vessel” (as defined in § 3.11(a) (3) 
and 46 CFR 390.6) includes barges and 
containers which are the complement of 
an agreement vessel and which are pro¬ 
vided for in the agreement, agreement 
vessels which have been contracted for 
or are in the process of construction, and 
any shares in an agreement vessel. Solely 
for purposes of this section, a party is 
considered to have a “share” in an agree¬ 
ment vessel if he has a right to use the 
vessel to generate income from its use 
whether or not the party would be con¬ 
sidered as having a proprietary interest 
in the vessel for purposes of State or Fed¬ 
eral law. Thus, a partner may enter into 
an agreement with respect to his share 
of the vessel owned by the partnership 
and he may make deposits of his distrib¬ 
utive share of the sum of the four sub¬ 
ceilings described in paragraph (a)(1) 
of this section. Notwithstanding the pro¬ 
visions of subchapter K of the Code (re¬ 
lating to the taxation of partners and 
partnerships), the Internal Revenue 
Service will recognize, solely for the pur¬ 
poses of applying this part, an agreement 
by an owner of a share in an agreement 
vessel even though the “share” arrange¬ 
ment is a partnership for purposes of the 
Code. 

(g) Special rules for nonmoney de¬ 
posits and withdrawals —(1) In general. 
(i) Deposits may be made in the form of 
money or property of the type permitted 
to be deposited under the agreement. 
(For rules relating to the types of prop¬ 
erty which may be deposited into the 
fund, see 46 CFR 390.7(d), and 50 CFR 
259.) For purposes of this paragraph, the 
term “property” does not include money. 

(ii) Whether or not the election pro¬ 
vided for in subparagraph (2) of this 
paragraph is made— 

(a) The amount of any property de¬ 
posit, and the fund’s basis for property 
deposited in the fund, is the fair market 
value of the property at the time de¬ 
posited, and 

(b) The fund's holding period for the 
property begins on the day after the de¬ 
posit is made. 

(iii) Unless such an election is made, 
deposits of property into a fund are con¬ 
sidered to be a sale at fair market value 
of the property, a deposit of cash equal 
to such fair market value, and a purchase 
by the fund of such property for cash. 
Thus, in the absence of the election, the 
difference between the fair market value 


of such property deposited and its ad¬ 
justed basis shall be taken into account 
as gain or loss for purposes of computing 
the party’s income tax liability for the 
year of deposit. 

(iv) For fund’s basis and holding pe¬ 
riod of assets purchased by the fund, see 
paragraph (d) (2) and (3) of this section. 

(2) Election not to treat deposits of 
property other than money as a sale or 
exchange at the time of deposit. A party 
may elect to treat a deposit of property 
as if no sale or other taxable event had 
occurred on the date of deposit If such 
election is made, in the taxable year the 
fund disposes of the property, the party 
shall recognize as gain or loss the amount 
he would have recognized on the day the 
property was deposited into the fund had 
the election not been made. The party’s 
holding period with respect to such prop¬ 
erty shall not include the period of time 
such property was held by the fund. The 
election shall be made by a statement to 
that effect, attached to the party’s Fed¬ 
eral income tax return for the taxable 
year to which the deposit relates, or, if 
such return is filed before such deposit 
is made, attached to the party’s return 
for the taxable year during which the 
deposit is actually made. 

(3) Effect of qualified withdrawal of 
property deposited pursuant to election 
If property deposited into a fund, with 
respect to which an election under sub- 
paragraph (2) of this paragraph is 
made, is withdrawn from the fund in a 
qualified withdrawal (as defined in § 3.5) 
such withdrawal is treated as a disposi¬ 
tion of such property resulting in recog¬ 
nition by the party of gain or loss (if 
any) as provided in subparagraph (2) of 
this paragraph with respect to nonfund 
property. In addition, such withdrawal is 
treated as a disposition of such property 
by the fund resulting in recognition of 
gain or loss by the party with respect to 
fund property to the extent the fair mar¬ 
ket value of the property on the date of 
withdrawal is greater or less (as the case 
may be) than the adjusted basis of the 
property to the fund on such date. For 
purposes of determining the amount by 
which the balance within a particular 
account will be reduced in the manner 
provided in § 3.6(b) (relating to order of 
application of qualified withdrawals 
against accounts) and for purposes of de¬ 
termining the reduction in basis of a ves¬ 
sel, barge, or container (or share there¬ 
in) pursuant to § 3.6(c), the value of the 
property is its fair market value on the 
day of the qualified withdrawal. For 
rules relating to the effect of a qualified 
withdrawal of property purchased by tire 
fund (including deposited property con¬ 
sidered under subparagraph ( 1 ) (iii) of 
this paragraph as purchased by the 
fund), see paragraph (d) (2) (ii) of this 
section. 

(4) Effect of nonqualified withdrawal 
of property deposited pursuant to elec¬ 
tion. If property deposited into a fund 
with respect to w’hich an election under 
subparagraph (2) of this paragraph is 
made, is withdrawn! from the fund in a 
nonqualified withdrawal (as defined in 
5 3.7(b)), no gain or loss is to be recog¬ 
nized by the party with respect to fund 
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property or nonfuiid property but an 
amount equal to the adjusted basis of 
the property to the fund is to be treated 
as a nonqualified withdrawal. Thus, such 
amount is to be applied against the var¬ 
ious accounts in the manner provided in 
§ 3.7(c) , such amount is to be taken into 
account in computing the party’s taxable 
income as provided in § 3.7(d), and such 
amount is to be subject^to interest to the 
extent provided for in § 3.7(e). In the 
case of withdrawals to which this sub- 
paragraph applies, the adjusted basis 
of the property in the hands of the party 
is the adjusted basis on the date of de¬ 
posit, increased or decreased by the ad¬ 
justments made to such property while 
held in the fund, and in determining the 
period for which the party has held the 
property there shall be included, in ad¬ 
dition to the period the fund held the 
property, the period for which the party 
held the property before the date of de¬ 
posit of the property into the fund. For 
rules relating to the basis and holding 
period of property purchased by the fund 
(including deposited property considered 
under subparagraph (1) (ii) of this para¬ 
graph as purchased by the fund) and 
withdrawn in a nonqualified withdrawal 
see § 3.7(f). 

(5) Examples. The provisions of this 
paragraph are illustrated by the follow¬ 
ing examples: 

Example ( 1 ). X Corporation, which uses 
the calendar year as its taxable year, main¬ 
tains a fund described in § 3.1. X’s taxable 
income (determined without regard to sec¬ 
tion 607 of tho Act) is $100,000, of which 
$60,000 is taxable income attributable to the 
operation of agreement vessels (as deter¬ 
mined under paragraph (b)(1) of this sec¬ 
tion). Under the agreement. X is required to 
deposit into the fund all earnings and gains 
received from the Investment or reinvest¬ 
ment of amounts held in the fund, an 
amount equal to the net proceeds from trans¬ 
actions referred to in § 3.2(c), and an amount 
equal to 50 percent of its earnings attributa¬ 
ble to the operation of agreement vessels 
provided that such 60 percent does not exceed 
X’s taxable income from all sources for the 
year of deposit. The agreement permits X to 
make voluntary deposits of amounts equal 
to 100 percent of its earnings attributable 
to the operation of agreement vessels, sub¬ 
ject to the limitation with respect to taxable 
Income from all sources. The agreement also 
provides that deposits attributable to such 
earnings may be in the form of cash or other 
property. On March 15. 1973. X deposits, 
with respect to its 1972 earnings attributable 
to the operation of agreement vessels, stock 
with a fair market value at the time of de¬ 
posit of $80,000 and an adjusted basis to X 
of $10,000. Such deposit represents agreement 
vessel income of $80,000. At the time of de¬ 
posit, such stock had been held by X for a 
period exceeding 6 months. X does not elect 
under subparagraph (2) of this paragraph 
to defer recognition of the gain. Accordingly, 
under subparagraph (l)(lli) of this para¬ 
graph, the deposit is treated ns a deposit of 
$80,000 and X realizes a long-term capital 
gain of $70,000 on March 15, 1973. 

Example (2), The facts are the same as in 
example (1), except that X elects in accord¬ 
ance with subparagraph (2) of this para¬ 
graph not to treat the deposit as a sale or 
exchange. On July 1, 1974, the fund sells 
the stock for $85,000. The basis to the fund 
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of the stock is $80,000 (see subparagraph 

(1) (ll)(a) of this paragraph). With respect 
to nonfund property, X recognizes $70,000 
of long-term capital gain on the sale includ¬ 
ible in its gross Income for 1974. With respect 
to firnd property, X realizes $5,000 of long¬ 
term capital gain (the difference between the 
amount received by the fund on the sale of 
the stock, $85,000, and the basis to the fund 
of the stock, $80,000), an amount equal to 
which is required to be deposited into the 
fund with respect to 1974, as a gain from the 
investment or reinvestment of amounts held 
in the fund. Since the fund held the stock 
for a period exceeding 6 months, the $5,000 
is allocated to the fund’s capital gain account 
under § 3.4(c). 

Example (3). The facts are the same as in 
example (2), except that the fund sells the 
stock on July 1, 1974. for $75,000. As the basis 
to the fund of the stock Is $80,000, with re¬ 
spect to fund property, X realizes a long¬ 
term capital loss on the sale (the difference 
between the amount received by the fund on 
the sale of the stock, $75,000. and the basis 
to the fund of the stock, $80.000), of $5,000, 
an amount equal to which is required to be 
Charged against the fund's capital gain 
account under $ 3.4(e). Under subparagraph 

(2) of this paragraph, X recognizes $70,000 
of long-term capital gain with respect to non¬ 
fund property on the sale which is includible 
in its gross Income for 1974. 

Example (4). The facts are the same as in 
example (2), except that on July 1, 1974. X 
makes a qualified withdrawal (as defined in 
§ 3.5(a)) of the stock and uses it to pay 
indebtedness pursuant to $ 3.5(b). On the 
disposition by X considered to occur under 
subparagraph (3) of this paragraph on the 
qualified withdrawal, X recognizes $70,000 
of long-term capital gain with respect to non- 
fund property, which is Includible in its gross 
Income for 1974, and a long-term capital 
gain of $5,000 with respect to fund property, 
an amount equal to which is allocated to the 
fund’s capital gain account under {3.4(c). 
The fund is treated as having a qualified 
withdrawal of an amount equal to the fair 
market value of the stock on the day of 
withdrawal, $85,000 (see subparagraph (3) of 
this paragraph). In addition. $85,000 is ap¬ 
plied against the various accounts in the 
order provided in 5 3.6(b). The basis of the 
vessel with respect to which the indebtedness 
was incurred is to be reduced as provided 
in 5 3.6(c), 

Example (5). The facts are the same as in 
example (2), except that X withdraws the 
stock from the fund in a nonqualified with¬ 
drawal (as defined in 5 3.7(b)). Under sub- 
paragraph (4) of this paragraph, X recognizes 
no gain or loss with respect to fund 
or nonfund property on such withdrawal. An 
amount equal to the basis of the stock to 
the fund ($80,000) is applied against the 
various accounts in the order provided in 
5 3.7(c), and is taken into account in com¬ 
puting X’s taxable Income for 1974 as pro¬ 
vided in 5 3.7(d). In addition. X must pay 
interest on the withdrawal as provided in 
5 3.7(e). The basis to X of the stock is $10,000 
notwithstanding the fact that the fair 
market value of such stock was $85,000 on 
the day of withdrawal (see subparagraph (4) 
of tills paragraph). 

3. Section 3.3 is amended as follows: 

1. Paragraph (b) (2) is changed by re¬ 
designating subdivision (i) as subdivision 

(i) (a) and by adding subdivision (b) to 
subdivision (1), 

2. Paragraph (b) (2) is changed by re¬ 
designating subdivision (ii) as subdivi¬ 
sion (ii) (a) and by adding a new sub¬ 
division (b) to subdivision (ii), 
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3. The first sentence of paragraph 
(b) (2) (ill) is changed by deleting “net 
proceeds” and inserting “gain” in lieu 
thereof. 

4. Paragraphs (b)(3)(iv) and (4>, (c>, 
(d), (e), and (f) are changed, 

5. The first sentence of paragraph (i> 

(1) is changed by deleting “sources” and 
inserting “any source” in lieu thereof. 

6. The first sentence of paragraph (i> 

(2) is changed by deleting “limitation 
under section 904” and inserting “over¬ 
all limitation under section 904 (a) (2) ” 
in lieu thereof, 

7. A new sentence is added at the end 
of paragraph (i) (2). and 

8. Paragraph (j) is deleted. 

These amended and added provisions 
read as follows: 

§ 3.3 Nonh»\al>»lily of deposits. 

• * ♦ • • 

(b> Treatment of deposits • • • 

(2) Net proceeds from agreement vessel 
and fund earnings, (i) (a) • * * 

(b) I Reserved 1 
(ii) (a) • * • 

(b) However, for purposes of the basis 
adjustment under section 1232(a) (3) (E) 
of the Code, the ratable monthly portion 
of original issue discount included in 
gross income shall be determined with¬ 
out regard to section 607(d)(1)(C) of 
the Act. 


(3) Time for making deposits. • * * 

(iv) A deposit pursuant to § 3.2(a) (3> 

(i) (relating to underdeposits caused by 
audit adjustments) must be made on or 
before the date prescribed for such a de¬ 
posit in § 3.2(a) (4). 

(4) Date of deposits, (i) Except as 
otherwise provided in subdivisions (ii> 
and (iii) of this subparagraph (with 
respect to taxable years beginning after 
December 31, 1969, and prior to January 
1. 1972), in 5 3.2(a) (2) (i), or in §3.10 
(b), deposits made in a fund within the 
time specified in subparagraph (3) of 
this paragraph are deemed to liave been 
made on the date of actual deposit. 

(ii) (a) For taxable years beginning 
after December 31, 1969, and prior to 
January 1, 1971, where an application 
for a fund is filed by a taxpayer prior to 
January 1, 1972, and an agreement is 
executed and entered into by the tax¬ 
payer prior to March 1, 1972, 

(b) For taxable years beginning after 
December 31, 1970, and prior to January 
1, 1972, where an application for a fund 
is filed by a taxpayer prior to January 1, 
1973, and an agreement is executed and 
entered into by the taxpayer prior to 
March 1, 1973. and 

(c) For taxable years beginning after 
December 31. 1971, and prior to January 
1, 1975, where an agreement is executed 
and entered into by the taxpayer on or 
prior to the due date, with extensions, 
for the filing of his Federal income tax 
return for such taxable year, deposits in 
a fund which are made within 60 days 
after the date of execution of the agree¬ 
ment, or on or before the due date, with 
extensions thereof, for the filing of his 
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Federal income tax return for such tax¬ 
able year or years, whichever date shall 
be later, shall be deemed to have been 
made on the date of the actual deposit 
or as of the close of business of the last 
regular business day of each such taxable 
year or years to which such deposits re¬ 
late, whichever day is earlier. 

(ill) Notwithstanding subdivision <ii) 
of this subparagraph, for taxable years 
beginning after December 31, 1970, and 
ending prior to January 1, 1972, de¬ 
posits made later than the last date per¬ 
mitted under subdivision (ii) but on or 
before January 9, 1973, in a fund pur¬ 
suant to an agreement with the Secre¬ 
tary of Commerce, acting by and through 
the Administrator of the National 
Oceanic and Atmospheric Administra¬ 
tion, shall be deemed to have been made 
on the date of the actual deposit or as 
of the close of business of the last regular 
business day of such taxable year, which¬ 
ever is earlier. 

(c) Determination of earnings and 
profits. [Reserved] 

(d) Accumulated earnings tax. As pro¬ 
vided in section 607(d) (1) (E) of the Act 
amounts, while held in the fund, are not 
to be taken into acocunt in computing 
the ‘'accumulated taxable income” of the 
party within the meaning of section 531 
of the Code. Amounts while held in the 
fund are considered held for the purpose 
of acquiring, constructing, or recon¬ 
structing a qualified vessel or barges and 
containers which are part of the com¬ 
plement of a qualified vessel or the pay¬ 
ment of the principal on indebtedness in¬ 
curred in connection with any such ac¬ 
quisition, construction, or reconstruc¬ 
tion. Thus, for example, if the reasonable 
needs of the business (within the mean¬ 
ing of section 537 of the Code) justify a 
greater amount of accumulation for pro¬ 
viding replacement vessels than can be 
satisfied out of the fund, such greater 
amount accumulated outside of the fund 
shall be considered to be accumulated for 
the reasonable needs of the business. For 
a further example, although amounts in 
the fund are not taken into account in 
applying the tax imposed by section 531 
of the Code, to the extent there are 
amounts in a fund to provide for replac¬ 
ing a vessel, amounts accumulated out¬ 
side of the fund to replace the same 
vessel are not considered to be accumu¬ 
lated for the reasonable needs of the 
business. 

(e) Nonapplicability of section 1231. 
If an amount equivalent to gain from 
a transaction referred to in section 
607(b)(1)(C) of the Act and 5 3.2(c) 

(1) and (5) is deposited into the fund 
and, therefore, such gain is not taken 
into account in computing gross income 
under the provisions of paragraph <b) (2) 
of this section, then such gain will not 
be taken into account for purposes of 
the computations under section 1231 of 
the Code. 

(f) Deposits of capital gains. In re¬ 
spect of capital gains which are not 
included in the gross income of the party 
by virtue of a deposit to which section 
607(d) of the Act and this section apply, 


the following provisions of the Code do 
not apply: the minimum tax for tax 
preferences imposed by section 56 of the 
Code; the alternative tax imposed by 
section 1201 of the Code on the excess 
of the party’s net long-term capital gain 
over his net short-term capital loss; and, 
in the case of a taxpayer other than a 
corporation, the deduction provided by 
section 1202 of the Code of 50 percent 
of the amount of such excess. However, 
section 56 may apply upon a nonqualified 
withdrawal with respect to amounts 
treated under § 3.7(d) (2) as being made 
out of the capital gain account. 

• * * • • 

(1) Special rules for application of the 
foreign tax credit. • • • 

(2) Apportionment of taxable income 
attributable to agreement vessels. • • • 
Any computation under the per-country 
limitation of section 904(a)(1) shall be 
made in the manner consistent with the 
provisions of the preceding sentences of 
this subparagraph. 

4. Section 3.4 is revised as follows: 

1. The first sentence of paragraph (b) 

(3) is changed by deleting “5 3.3(b)(2) 
(i)” and inserting “§ 3.3(b) (2) <ii>" in 
lieu thereof, 

2. Paragraph (c) is changed. 

3. Paragraph (d) is changed, and 

4. Paragraph (e) is changed. 

These revised provisions read as fol¬ 
lows: 

§ 3.4 Establishment of account*. 


(c) Capital gain account. The capital 
gain account shall consist of amounts 
which represent the excess of (1) deposits 
of long-term capital gains on property 
referred to in section 607(b) (1) (C) and 
(D) of the Act and § 3.2(a) (1) (iii) and 
(iv) (relating respectively to certain 
agreement vessels and fund assets). over 

(2) amounts representing losses from the 
sale or exchange of assets held in the 
fund for more than 6 months (for pur¬ 
poses of this section referred to as “long¬ 
term capital losses”). For purposes of 
this paragraph and paragraph (d) (2) of 
this section, an agreement vessel dis¬ 
posed of at a gain shall be treated as 
a capital asset to the extent that gain 
thereon is not treated as ordinary in¬ 
come, including gain which is ordinary 
income under section 607(g)(5) of the 
Act (relating to treatment of gain on 
disposition of a vessel with a reduced 
basis) and § 3.6(e) or under section 1245 
of the Code (relating to gain from dis¬ 
position of certain depreciable property). 
For provisions relating to the treatment 
of short-term capital gains on certain 
transactions involving agreement vessels 
or realized by the fund, see paragraph 

(d) of this section. For rules relating 
to the treatment of capital losses on 
assets held in the fund, see paragraph 

(e) of this section. 

(d) Ordinary income account. The or¬ 
dinary income account shall consist of: 

(1) Amounts referred to in section 
607(b)(1)(A) of the Act and 5 3.2(a) 
(l)(i) (relating to taxable income at¬ 


tributable to the operation of an agree¬ 
ment vessel), 

(2) Amounts representing (i) deposits 
of gains from the sale or exchange of 
capital assets held for 6 months or less 
(for purposes of this section referred to 
as “short-term capital gains”) referred 
to in section 607(b)(1) (C) or (D) of the 
Act and 5 3.2(a)(1) (iii) and (iv) (re¬ 
lating respectively to certain agreement 
vessels and fund assets), reduced by (ii) 
amounts representing losses from the 
sale or exchange of capital assets held 
in the fund for 6 months or less (for pur¬ 
poses of this section referred to as 
“short-term capital losses”). For rules 
relating to the treatment of certain 
agreement vessels as capital assets, see 
paragraph (c) of this section, 

(3) Amounts representing interest 
(not including any tax-exempt interest 
referred to in section 607(e) (2) (D) of 
the Act and paragraph (b)(4) of this 
section) and other ordinary income re¬ 
ceived on assets held in the fund (not 
including any dividend referred to in 
section 607(e)(2)(C) of the Act and 
subparagraph (5) of this paragraph), 

(4) Amounts representing ordinary 
income from a transaction (involving 
certain net proceeds with respect to an 
agreement vessel) described in section 
607(b) (1) (C) of the Act and 5 3.2(a) (1) 
(iii), including gain which 1s ordinary 
income under section 607(g)(5) of the 
Act and 5 3.6(e) (relating to treatment 
of gain on the disposition of a vessel with 
a reduced basis) or under section 1245 
of the Code (relating to gain from dis¬ 
position of certain depreciable prop¬ 
erty) , and 

(5) Fifteen percent of any dividend 
referred to in section 607(e)(2)(C) of 
the Act and paragraph (b) (3) of this 
section received on any assets held in 
the fund. 

(e) Limitation on deduction for capi¬ 
tal losses on assets held in a fund. Except 
on termination of a fund, long-term 
(and short-term) capital losses on assets 
held in the fund shall be allowed only as 
an offset to long-term (and short-term * 
capital gains on assets held in the fund, 
but only if such gains are deposited into 
the fund, and shall not be allowed as an 
offset to any capital gains on assets not 
held in the fund. The net long-term 
capital loss of the fund for the taxable 
year shall reduce the earliest long-term 
capital gains in the capital gain account 
at the beginning of the taxable year and 
the net short-term capital loss for the 
taxable year shall reduce the earliest 
short-term capital gains remaining In 
the ordinary income account at the be¬ 
ginning of the taxable year. Any such 
losses that are in excess of the capital 
gains in the respective accounts shall 
reduce capital gains deposited into the 
respective accounts in subsequent years 
(without regard to section 1212, relating 
to capital loss carrybacks and carry¬ 
overs). On termination of a fund, any 
net long-term capital loss in the capital 
gain account and any net short-term 
capital loss remaining in the ordinary 
Income account is to be taken into ac¬ 
count for purposes of computing the 
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party’s taxable Income for the year of 
termination as a long-term or short-term 
(as the case may be) capital loss recog¬ 
nized in the year the fund is terminated. 
With respect to the determination of the 
basis to a fund of assets held in such 
fund, see § 3.2(g). 

§ 3.5 [Amended] 

5. Section 3.5 Is amended as follows: 

1. The last sentence of paragraph (a) 

(1) is deleted, and 

2. The first sentence of paragraph (a) 

(2) is changed by deleting “may result 
from a joint venture or partnership" and 
inserting “results from joint ownership" 
in lieu thereof, and 

3. New paragraph (a) (3) is added as 
follows: 

(a) In general. • • • 

(3) For purposes of this section, the 
term “acquisition’' means any of the fol¬ 
lowing: 

(i) Any acquisition, but only to the ex¬ 
tent the basis of the property acquired 
the hands of the transferee is its cost. 
Thus, for example, if a party transfers a 
vessel and $1 million in an exchange for 
another vessel which qualifies for non¬ 
recognition of gain or loss under section 
1031(a) of the Code (relating to like- 
kind exchange), there is an acquisition to 
the extent of $1 million. 

(li) With respect to a lessee’s interest 
in a vessel, expenditures which result in 
increasing the amounts with respect to 
which a deduction for depreciation (or 
amortization in lieu thereof) is allowable. 

(iii) [Reserved] 


§ 3.6 [Amended] 

6. Section 3.6 is amended as follows: 

1. The second sentence of paragraph 
(b) is changed by deleting “or construc¬ 
tively deposited" and inserting “depos¬ 
ited or deemed deposited in accordance 
with tills part" in lieu thereof, 

2. The words “or constructively” ap¬ 
pearing in the last sentence of paragraph 

(b) are deleted, 

3. The second sentence of paragraph 

(c) (3) is changed by deleting “amount 
of the withdrawal exceeds" and inserting 
‘ aggregate amount of such withdrawal 
from the ordinary income account and 
capital gain account would cause a basis 
reduction in excess of" in lieu thereof, 

4. The term “and (3)" is added im¬ 
mediately after the term. “section 1016 
(a)(2)" in the last sentence of para¬ 
graph (c)(3), and 

5. Paragraphs (d) and (e) are revised. 

These revised provisions read as 

follows: 

• • • » • 

<d) Basis for depreciation. For pur¬ 
poses of determining the allowance for 
depreciation under section 167 of the 
Code in respect of any property which 
has been acquired, constructed, or recon¬ 
structed from qualified withdrawals, the 
adjusted basis for determining gain on 
such property is determined after apply¬ 
ing paragraph (c) of this section. In the 
of reductions in the basis of any 
property resulting from the application 
°f Paragraph (c) (3) of this section, the 


party may adopt a method of accounting 
whereby (1) payments shall reduce the 
basis of the property on the day such 
payments are actually made, or (2) pay¬ 
ments made at any time during the first 
half of the party’s taxable year shall 
reduce the basis of the property on the 
first day of the taxable year, and pay¬ 
ments made at any time during the sec¬ 
ond half of the party’s taxable year shall 
reduce the basis of the property on the 
first day of the succeeding taxable year. 
For requirements respecting the change 
of methods of accounting, see § 1.446-1 

(e) (3) of the Income Tax Regulations 
of this chapter. 

(e) Ordinary income treatment of gain 
from disposition of property acquired 
with qualified withdrawals. [Reserved] 

7. Section 3.7 is revised as follows: 

1. The second sentence of paragraph 
(c) is changed by deleting “or construc¬ 
tively deposited" and inserting “deposited 
or deemed deposited in accordance with 
this part" in lieu thereof. 

2. The words “or constructively" ap¬ 
pearing in the last sentence of paragraph 
(c) are deleted, 

3. A new sentence is added at the end 
of paragraph (c), 

4. The only sentence of paragraph (d) 
(2) is changed by deleting “realized" and 
inserting “recognized" in lieu thereof. 

5. The first and second sentences of 
paragraph (e) (1) are changed by delet¬ 
ing “the provisions" and inserting “para¬ 
graph (d)" in lieu thereof. 

6. The second sentence of paragraph 
(e) (1) is changed by deleting “tax under 
such section" and inserting “additions to 
tax under such sections" in lieu thereof, 

7. The fifth sentence of paragraph (e) 
(1) is changed by deleting “section" and 
inserting “paragraph" in lieu thereof, and 

8. Paragraph (f) is changed. 

These revised and added provisions 

read as follows: 

§ 3.7 Tax treatment of nonqualified 
withdrawals. 

• • • • 9 

(c) Order of application of nonquali¬ 
fied withdrawals against deposits. • • • 
For special rules concerning the with¬ 
drawal of contingent deposits of net pro¬ 
ceeds from the installment sale of an 
agreement vessel, see § 3.2(c) (6). 

• • • • • 

(f) Basis and holding period in the 
case of property purchased by the fund 
or considered purchased by the fund. 
In the case of a nonqualified withdrawal 
of property other than money which was 
purchased by the fund (including de¬ 
posited property considered under § 3.2 

(g)(1) (ii) as purchased by the fund), 
the adjusted basis of the property in 
the hands of the party is its adjusted 
basis to the fund on the day of the with¬ 
drawal. In determining the period for 
which the taxpayer has held the prop¬ 
erty withdrawn in a nonqualified with¬ 
drawal. there shall be included only the 
period beginning with the date on which 
the withdrawal occurred. For basis and 
holding period In the case of nonquali¬ 
fied withdrawals of property other than 
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money deposited into the fund, see 9 3.2 
(g)(4). 

8. Section 3.8 is revised to read as 
follows: 

§ 3.8 Certain corporate reorganizations 
and changes in partnerships, and cer¬ 
tain transfers on death. [Reserved] 

9. Section 3.10 is amended by revising 
the last sentence of paragraph (b) to 
read as follows: 

§ 3.10 Transitional rules for existing 
funds. 

• • * • • 

(b) Extension of agreement to new 
fund. • • • For purposes of determin¬ 
ing the amount of interest under section 
607(h)(3)(C) of the Act and 5 3.7(e), 
the date of deposit of any item so trans¬ 
ferred shall be deemed to be July 1,1971, 
or the date of the deposit in the old fund, 
whichever is the later. 

(This Treasury decision Is issued under the 
authority contained In section 607 of the 
Merchant Marine Act, 1936 ( 46 U.S C. 1177) 
as amended by section 21(a) of the Mer¬ 
chant Marine Act of 1970 (84 Stat. 1023), 
and under the authority contained In sec¬ 
tion 7805 of the Internal Revenue Code of 
1954 (68A Stat. 917; 26 U.S.C. 7805).) 

Donald C. Alexander, 
Commissioner of Internal Revenue. 

Approved: January 23, 1976. 

Charles M. Walker, 

Assistant Secretary 
of the Treasury . 

William C. Brewer, Jr., 

Acting Administrator, 

National Oceanic and Atmos¬ 
pheric Administration . 

Robert J. Blackwell, 

Assistant Secretary of Commerce 
for Maritime Affairs . 

(PR Doc.76-2476 Piled 1-23-70;4:16 pm] 

Title 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

[FRL 483-7] 

PART 60—STANDARDS OF PERFORM- 
ANCE FOR NEW STATIONARY SOURCES 

Delegation of Authority to Washington 
Local Agencies 

Pursuant to section 111 (c) of the Clean 
Air Act, as amended, the Regional Ad¬ 
ministrator of Region X, Environmental 
Protection Agency (EPA), delegated to 
the State of Washington Department of 
Ecology on February 28, 1975. the au¬ 
thority to implement and enforce the 
program for standards of performance 
for new stationary sources (NSPS). The 
delegation was announced in the Fed¬ 
eral Register on April 1, 1975 (40 FR 
14632). On April 25, 1975 (40 FR 18169) 
the Assistant Administrator for Air and 
Waste Mana geme nt promulgated a 
change to 40 CFR 60.4, Address to re¬ 
flect the delegation to the State of 
Washington. 

On September 30 and October 8 and 9, 
1975, the State Department of Ecology 
requested EPA's concurrence in the 


FEDERAL REGISTER, VOL 41, NO. 20—THURSDAY, JANUARY 29, 1976 







4264 


RULES AND REGULATIONS 


State’s sub-delegation of the NSPS pro¬ 
gram to four local air pollution control 
agencies. After reviewing the State’s re¬ 
quest, the Regional Administrator de¬ 
termined that the subdelegations meet 
all the requirements outlined in EPA’s 
delegation of February 28, 1975. There¬ 
fore, the Regional Administrator on De¬ 
cember 5, 1975, concurred in the sub¬ 
delegations to the four local agencies 
listed below with the stipulation that all 
the conditions placed on the original 
delegation to the State shall also apply to 
the sub-delegations to the lo cal a gencies. 
EPA is today amending 40 CFR 60.4 to 
reflect the State's sub-delegations. 

The amended § 60.4 provides that all 
reports, requests, applications, submittals 
and communications required pursuant 
to Part 60 which were previously to be 
sent to the Director of the State of Wash¬ 
ington Department of Ecology (DOE) 
will now be sent to the Puget Sound Air 
Pollution Control Agency (PSAPCA), the 
Northwest Air Pollution Authority (NW 
APA), the Spokane County Air Pollution 
Authority (SCAPA) or the Southwest Air 
Pollution Control Authority (SAPCA) as 
appropriate. The amended section is set 
forth below. 

The Administrator finds good cause for 
foregoing prior public notice and for 
making this rulemaking effective im¬ 
mediately in that it is an administrative 
change and not one of substantive con¬ 
tent. No additional substantive burdens 
are imposed on the parties affected. The 
delegations which are reflected by the 
administrative amendment were effective 
on September 30 to the NWAPA, October 
7 to the PSAPCA and October 8 to the 
SCAPA and the SAPCA, and it serves no 
useful purpose to delay the technical 
change of the addition of the local agency 
addresses to the Code of Federal Regu¬ 
lations. 

This rulemaking is effective immedi¬ 
ately, and is issued under the authority 
of Section 111 of the Clean Air Act, as 
amended. 42 U.S.C. 1857c-6. 

Dated: January 24,1976. 

Stanley W. Legro, 
Assistant Administrator 
for Enforcement. 

Part 60 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

1. In § 60.4, paragraph (b) is amended 
by revising subparagraph <WW) to read 
as follows: 

§ 60.4 Address. 

• • • • • 

(b) • • • 

(WW) (i) Washington; State of Washing¬ 
ton, Department of Ecology, Olympia, Wash¬ 
ington 98504. 

(il) Northwest Air Pollution Authority, 207 
Pioneer Building. Second and Pine Streets. 
Mount Vernon, Washington 98273. 

(ill) Puget Sound Air Pollution Control 
Agency. 410 West Harrison Street. Seattle, 
Washington 98119. 

(iv) Spokane County Air Pollution Control 
Authority, North 811 Jefferson. Spokane, 
Washington 99201. 


(v) Southwest Air Pollution Control Au¬ 
thority, Suite 7601 H. NE Hazel Dell Avenue, 
Vancouver, Washington 98665. 

• • • • • 

[FR Doc.76-2673 Filed l-2&-76;8:45 amj 


[FRL 483-8] 

PART 61—NATIONAL EMISSION STAND- 

ARDS FOR HAZARDOUS AIR POLLUT¬ 
ANTS 

Delegation of Authority to Washington 
Local Agencies 

Pursuant to section 112(d) of the Clean 
Air Act, as amended, the Regional Ad¬ 
ministrator of Region X, Environmental 
Protection Agency (EPA), delegated to 
the State of Washington Department of 
Ecology on February 28, 1975, the au¬ 
thority to implement and enforce the 
program for national emission standards 
for hazardous air pollutants (NESHAPS). 
The delegation was announced in the 
Federal Register on April 1, 1975 (40 
FR 14632). On April 25, 1975 (40 FR 
18169) the Assistant Administrator for 
Air and Waste Management promulgated 
a change to 40 CFR 61.04, Address, to 
reflect the delegation to the State of 
Washington. 

On October 23, 1975, the State Depart¬ 
ment of Ecology requested EPA’s concur¬ 
rence in the State’s sub-delegation of the 
NESHAPS program to two local air pol¬ 
lution control agencies. Previously, EPA 
concurred in the State’s sub-delegation 
to four local agencies. See 40 FR 58646, 
December 18, 1975. After reviewing the 
State’s October 23 request the Regional 
Administrator determined that the sub- 
delegations met all the requirements 
outlined in EPA’s delegation of Febru¬ 
ary 28,1975. Therefore, the Regional Ad¬ 
ministrator on December 5. 1975, con¬ 
curred in the sub-delegations to the two 
local agencies listed below with the stip¬ 
ulation that all the conditions placed on 
the original delegation to the State shall 
also apply to the sub-delegations to the 
local agencies. EPA is today amending 40 
CFR 61.04 to reflect the State’s sub¬ 
delegations. 

The amended § 61.04 provides that all 
reports, requests, applications, submit¬ 
tals and communications required pur¬ 
suant to Part 61 which were previously 
to be sent to the Director of the State of 
Washington Department of Ecology 
(DOE) will now be sent to the Olympic 
Air Pollution Control Authority or the 
Southwest Air Pollution Control Author¬ 
ity, as appropriate. The amended sec¬ 
tion is set forth below. 

The Administrator finds good cause 
for foregoing prior public notice and for 
making this rulemaking effective imme¬ 
diately in that it is an administrative 
change and not one of substantive con¬ 
tent. No additional substantive burdens 
are imposed on the parties affected. The 
delegations which are reflected by this 
administrative amendment were effec¬ 
tive on October 23, 1975 and it serves no 
useful purpose to delay the technical 
change of the addition of the local agency 
addresses to the Code of Federal 
Regulations. 


This rulemaking is effective immedi¬ 
ately, and is issued under the authority 
of Section 112 of the Clean Air Act. as 
amended. 42 U.S.C. 1857C-7. 

Dated: January 24, 1976. 

Stanley W. Legro, 
Assistant Administrator 
for Enforcement. 

Part 61 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

1. In § 61.04, paragraph (b) is 
amended by adding subparagraphs 
(WW) <vi) and <vii) to read as follows: 

§61.04 Addrcsa. 

• •' • • • 

(b> • • ♦ 

(WW) • ♦ • 

(vi) Olympic Air Pollution Control Au¬ 
thority, 120 East State Avenue, Olympia, 
Washington 98501. 

(vli) Southwest Air Pollution Control Au¬ 
thority, Suite 7601 H, NE Hazel Dell Avenue. 
Vancouver. Washington 98665. 

• • • • • 

[FR Doc.76-2674 Filed l-28-76;8:45 am) 

Title 41—Public Contracts and Property 
Management 

CHAPTER 9—ENERGY RESEARCH AND 
DEVELOPMENT ADMINISTRATION 

PROCUREMENT REGULATIONS 
Correction 

In FR Doc. 76-2007, appearing at page 
3293 in the issue of Thursday. January* 
22, 1976, the heading should read as set 
forth above. 

In paragraphs designated one through 
nine, the citation reading, “39 FR" 
should read, “40 FR“. 


CHAPTER 101—FEDERAL PROPERTY 
MANAGEMENT REGULATIONS 

SUBCHAPTER D—PUBLIC BUILDINGS AND 
SPACE 

[FPMR Amendment D-51 1 

PART 101-20—MANAGEMENT OF 
BUILDINGS AND GROUNDS 

Subpart 101-20.3—Conduct on Federal 
Property 

Use of Alcoholic Beverages 

This regulation extends to GSA Re¬ 
gional Administrators the authority to 
permit exemptions to the building rule 
prohibiting the use of alcoholic bever¬ 
ages on GSA -controlled property. 

Section 101-20.306 is revised to read 
as follows: 

§ 101—20.306 Alcoholic Leverage? and 
narcotics. 

Operating a motor vehicle on property 
by a person under the influence of alco¬ 
holic beverages, narcotic drugs, halluci¬ 
nogens, marijuana, barbiturates, or am¬ 
phetamines is prohibited. Entering prop¬ 
erty under the influence of any narcotic 
drug, hallucinogen, marijuana, barbitu- 
ate, amphetamine, or alcoholic beverage 
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(unless prescribed by a physician) is pro¬ 
hibited. The use on property of any nar¬ 
cotic drug, hallucinogen, marijuana, bar¬ 
biturate, or amphetamine (unless pre¬ 
scribed by a physician) is prohibited. 
The use of alcoholic beverages on prop¬ 
erty is prohibited except on occasions 
and on property upon which the Admin¬ 
istrator of General Services or the ap¬ 
plicable GSA Regional Administrator has 
for appropriate official uses granted an 
exemption permit in writing. 

(Sec. 205(c), 63 Stat. 389; 40 UJ3.C. 486(c)) 

Effective date. This regulation is effec¬ 
tive January 29, 1976. 

Dated: January 20,1976. 

Jack Eckerd, 

Administrator of General Services. 

[PR Doc.76-2551 Filed 1-28-76:8:45 am] 


Title 46—Shipping 

CHAPTER II—MARITIME ADMINISTRA¬ 
TION, DEPARTMENT OF COMMERCE 

SUBCHAPTER K—REGULATIONS UNDER 
PUBLIC LAW 91-409 

PART 390—CAPITAL CONSTRUCTION 
FUND 

The following regulations replace all 
previous regulations published solely by 
the Assistant Secretary of Commerce for 
Maritime Affairs (Assistant Secretary) 
concerning the interim capital construc¬ 
tion fund. Proposed regulations for the 
permanent capital construction fund 
(fund) appeared in the Federal Regis¬ 
ter issue of October 7, 1972 (37 FR 
21335). Comments have been received 
and considered. The basic format of the 
proposed regulations has been retained 
although numerous changes have been 
incorporated into these final regulations. 
A new section has been added, agreement 
vessels, so the definitions of eligible, qual¬ 
ified and agreement vessels could be 
gathered and stated within one section. 

The following comments, organized on 
a section-by-section basis, delineate the 
major changes from the proposed regula¬ 
tions: 

Section 390.1 Editorial changes only . 

Section 390.2 The citizenship stand¬ 
ard has been changed from the strict re¬ 
quirements of section 90$(c) of the Mer¬ 
chant Marine Act. 1936, as amended to 
the requirements of section 2 of the Ship¬ 
ping Act, 1916, as amended. 

Section 390.3 Cargo handling gear 
has been removed from the list of un¬ 
acceptable programs. 

Section 390.4 Applicants are now re¬ 
quired to submit proposed schedules 
with their application. 

Section 390.5 This is the new section 
added in the reorganization of the regu¬ 
lations. The definition for eligible vessels 
w^s extracted from the deposits section. 
The definition for qualified vessels was 
extracted from the qualified withdrawals 
and the geographical trading restrictions 
on qualified vessels sections. The defini¬ 
tion of agreement vessels has been added 
and Is expressed in statutory form. The 
complement of a vessel has been rede¬ 


fined to include trailers as well as con¬ 
tainers and barges. 

Section 390.6 previously § 390.5 The 
semi-annual report has been expanded 
to include a summary of qualified with¬ 
drawals on a by-vessel basis. 

Section 390.7 previously § 390.6 Edi¬ 
torial changes only. 

Section 390.8 previously § 390.7 The 
permissible investments section has been 
expanded to include investments in in¬ 
terest bearing securities which do not 
meet the Maritime Administration’s cri¬ 
teria if such investments are guaranteed. 

Section 390.9 previously § 390.8 The 
term “acquisition” has been redefined to 
include corporate mergers that are fol¬ 
lowed by a liquidation and other business 
transactions where a proprietary interest 
in a vessel is acquired. A Buy American 
policy has been adopted and incorpo¬ 
rated into this section. The reimburse¬ 
ment period has been increased from 30 
days to 120 days. 

Section 390.10 previously § 390.9 A 
non-qualifled withdrawal will now be 
permitted when a party demonstrates 
that it is no longer possible to complete 
its program. 

Section 390.11 previously § 390.10 
Editorial and organizational changes 
only. 

Section 390.12 previously § 390.11 
The trading restrictions Imposed upon a 
vessel may now be transferred to another 
vessel received in certain types of 
transactions. 

Section 390.13 previously § 390.12 
Transfer of Funds section has been 
deleted. 

Section 390.13 This section was re¬ 
served in the proposed regulations. The 
procedure adopted is informal in its pre¬ 
liminary stages. If a full hearing on the 
record Is eventually requested and 
granted, the agency’s standard hearing 
procedure becomes applicable. 

The issuance of these final regulations 
will require those who are a party to an 
interim fund agreement and desire to 
continue to maintain a fund, to apply for 
a permanent agreement within 60 days 
of this notice. See, interim fund agree¬ 
ment, Article n. As regulations jointly 
prescribed by the Assistant Secretary and 
the Assistant Secretary of the Treasury 
have not been finalized a standard 
Addendum No. 1 has also been adopted 
by the Assistant Secretary which pro¬ 
vides. that the party may terminate the 
permanent agreement within 60 days 
after notice appears in the Federal Reg¬ 
ister that such joint regulations have 
been finalized, if such regulations have a 
substantial effect on the rights or obliga¬ 
tions of the party. In case of such a ter¬ 
mination the Addendum further provides 
that provisions of the Internal Revenue 
Code of 1954. as amended, shall apply as 
though the fund agreement had not been 
executed by the party. 

The reporting requirement contained 
herein has been approved by the Office 
of Management and Budget in accord¬ 
ance with the Federal Reports Act of 
1942. 


Part 390 of Title 46 of the Code of 
Federal Regulations hereby reads as set 
forth below: 

Effective date. These regulations shall 
be effective as of the date of this notice. 

By orders of the Assistant Secretary of 
Commerce for Maritime Affairs. 

Dated: January 26,1976. 

James S. Dawson, Jr., 
Secretary . 
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Authority: Sec. 204(b). 49 Stat. 1987 as 
amended. 46 U.S.C. 1114: sec. 21(a). 84 Stat. 
1026, 46 U.S.C. 1177. 

§ 390.1 Scope of the regulation*. 

(a) In general—(1) Scope. The reg¬ 
ulations prescribed in this part govern 
the capital construction fund C"fund”) 
authorized by section 607, Merchant Ma¬ 
rine Act, 1936, as amended (46 U.S.C. 
1177). 

(2) Establishment of a Fund. A fund 
is established by an agreement (“agree¬ 
ment”) , which is a contract between the 
party (“party”) and the United States. 

(3) Purpose of the fund. Section 607 
provides that any agreement entered into 
with the Secretary of Commerce must be 
for the purpose of providing replacement 
vessels, additional vessels or recon¬ 
structed vessels to be built and docu¬ 
mented in the United States and op¬ 
erated in the United States foreign. 
Great Lakes or noncontiguous domestic 
trade. 

(4) Benefits of a fund. Section 607 
provides for the nontaxability of certain 
deposits of money or other property 
placed into a fund established pursuant 
to an agreement within certain ceilings. 
These ceilings are equal to: 

(i) Earnings or gains realized from the 
operation of an agreement vessel; 

(ii) Net proceeds realized from the sale 
or disposition of an agreement vessel or 
from insurance or indemnification from 
the loss of an agreement vessel; and 

(ill) Earnings from the investment or 
reinvestment of amounts on deposit in 
the fund. 

(5) Delegation. TTie Secretary of 
Commerce has delegated the authority 
for matters relating to the United State* 
Merchant Marine to the Assistant Secre¬ 
tary of Commerce for Maritime Affairs 
(“Assistant Secretary"). 
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(b) Act. For purposes of this part, the 
term " Act” shall mean the Merchant Ma¬ 
rine Act, 1936, as amended (46 U.S.C. 
1101-1249). 

(c) Joint regulations. For purposes of 
of tills part, the term “joint regulations” 
shall mean the regulations prescribed by 
the Secretary of Commerce and the Sec¬ 
retary of the Treasury under section 607 
of the Act and published in Title 26, Part 
3 of the Code of Federal Regulations (re¬ 
printed in Part 391 of this Chapter). 

(d) Cross references. For rules relat¬ 
ing to the Federal Income Tax aspects of 
a fund, see the joint regulations. For 
rules governing agreements relating to 
the fisheries of the United States, see the 
separate Secretary of Commerce regu¬ 
lations published in Title 50. Part 259 of 
the Code of Federal Regulations. 

§ 390.2 Application for an agreement. 

(a) In general —(1) Application in¬ 
structions. The Assistant Secretary has 
adopted instructions for making appli¬ 
cation for an agreement. These instruc¬ 
tions are contained in Appendix I to this 
Part. 

(2) General eligibility requirements. 
Section 607 of the Act specifies who is 
eligible for a fund and the application 
instructions specify what information is 
required to establish such eligibility. An 
applicant must: 

(i) Be a citizen of the United States 
within the meaning of section 2 of the 
Shipping Act, 1916, as amended (46 U.S.C. 
802, 803). See Part 355 of this Title for 
requirements for establishing United 
States citizenship; 

(ii) Own or be the lessee of one or 
more eligible vessels or share thereof as 
defined in section 607 (k) (1) of the Act, 
or be party to a contract for the construc¬ 
tion of one or more eligible vessels, or 
share thereof, as defined in paragraph 

(b) of § 390.5; 

(iii) Have a program which furthers 
the purposes of the Act (see § 390.3 re¬ 
lating to policy considerations) and pro¬ 
vides for the acquisition, construction or 
reconstruction of a qualified vessel, as 
defined in section 607(k)<2) of the Act. 
Such provisions state that the vessel will 
be operated in the United States foreign. 
Great Lakes or noncontiguous domestic 
trade as defined in sections 607 (k) and 
905(a) of the Act; and 

(iv) Demonstrate the financial capa¬ 
bilities to accomplish the program. 

(b) Information which may be required 
in conjunction with the application. An 
applicant must provide such facts, docu¬ 
ments and materials as the Assistant 
Secretary may require in considering 
whether to enter into an agreement. An 
applicant should be ready to make avail¬ 
able such applicable materials, including, 
but not limited to: design plans, data 
concerning the reasonableness of the cost 
of the program, construction contracts, 
financial statements, certificates of in¬ 
corporation, bylaws, articles of partner¬ 
ship, stock ownership data and other in¬ 
formation including judgments and 
pending litigation which would affect the 
proposed program. The specific informa¬ 
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tion required is set forth in the instruc¬ 
tions. 

§ 390.3 Policy considerations. 

(a) In general. It is the policy of the 
United States, as set forth in section 
101 of the Act, that for the national de¬ 
fense and the development of its foreign 
and domestic commerce, the United 
States shall have a merchant marine: 
sufficient to carry a substantial portion 
of its water-borne export and import 
foreign commerce and to provide ship¬ 
ping service essential for maintaining the 
flow of such commerce at all times; capa¬ 
ble of serving as auxiliaries in time of 
war or national emergency; owned and 
operated by United States citizens inso¬ 
far as practicable and composed of the 
best equipped, safest and most suitable 
types of vessels, constructed and docu¬ 
mented in tlie United States and manned 
with United States citizens. 

(b) Unacceptable programs —(1) In 
general. The Assistant Secretary will not 
enter into an agreement where the pro¬ 
posed program is not, in his opinion, in 
consonance with the policies of the Act. 

(2) Specific unacceptable programs. 
The Assistant Secretary will not enter 
into an agreement where the proposed 
program is merely to accomplish the fol¬ 
lowing: 

(i) Reconstruction of an existing ves¬ 
sel, unless such reconstruction will ex¬ 
ceed $1,000,000 in cost, will be capitalized 
under the Internal Revenue Code of 1954. 
as amended, and the regulations there¬ 
under and will result in a vessel which is 
significantly more competitive; 

(ii) Acquisition of an existing vessel; or 

(iii) Payment of the principal on ex¬ 
isting indebtedness. 

(3) Waiver. The Assistant Secretary 
may, for good cause shown, waive the 
provisions of paragraph (b) (2) of this 
section. For example, the Assistant Sec¬ 
retary may waive the monetary limit 
in paragraph (b) (2) (i) of this section 
where the applicant proposes to recon¬ 
struct a small vessel. 

§ 390.4 Description of the agreement. 

(a) In general. The agreement con¬ 
sists of a standard part and appended 
schedules. The standard part of the 
agreement contains recitals, covenants 
and warranties which apply to all par¬ 
ties. The appended schedules set forth 
the particular program of the party and 
contain other information unique to each 
agreement. See § 390.6 (relating to ad¬ 
ministration of the agreement) for pro¬ 
cedures and criteria for the modification 
of schedules. 

(b) Schedule A — Eligible agreement 
vessels. Schedule A lists the names of eli¬ 
gible agreement vessels (as defined in 
§ 390.5), whether owned or leased, and 
the allowable percentage of the depreci¬ 
ation ceiling, if any, available for deposit 
purposes by the party. See § 390.7 (re¬ 
lating to deposits) for allowable depre¬ 
ciation in the case of leased vessels. 

(c) Schedule B — Program —(1) In gen¬ 
eral. Schedule B sets forth the program 
of the party including the cost of the 


program and the time in which the pro¬ 
gram shall be accomplished. 

(2) Items in Schedule B. Schedule B 
shall contain: 

(1) A statement describing each quali¬ 
fied agreement vessel (as defined in 
§ 390.5) to be acquired, constructed or 
reconstructed. In the case of reconstruc¬ 
tion, the statement will include a general 
description of the work to be performed 

(ii) The anticipated date on which 
the acquisition, construction or recon¬ 
struction of each qualified agreement 
vessel will commence; 

(iii) The anticipated total cost, includ¬ 
ing any costs which will not be paid from 
tire fund, of the acquisition, construction 
or reconstruction of each qualified agree¬ 
ment vessel; and 

(iv > The amount to be withdrawn from 
the fund with respect to the acquisition 
construction or reconstruction of each 
qualified agreement vessel. 

(3) Submission of contracts. When a 
contract is executed for any acquisition, 
construction or reconstruction relating 
to the agreement, such contract shall be 
submitted within 30 days after execu¬ 
tion to the Assistant Secretary who shall 
then determine whether such undertak¬ 
ing is in accordance with the program, 
set forth in Schedule B. 

(d> Schedule C — Depositories. Sched¬ 
ule C lists, by name and address, the de¬ 
positories of the fund. See § 390.7 (re¬ 
lating to deposits). 

(e) Schedule D—Minimum deposits. 
Schedule D sets forth the minimum de¬ 
posits which must be made into the fund. 
See § 390.7 (relating to deposits) for the 
procedure in setting minimum deposits. 

(f) Submission of proposed schedules. 
An applicant Shall submit proposed 
schedules with his application. The spe¬ 
cific information required in such sched¬ 
ules is set forth in the application in¬ 
structions referred to in paragraph (a» 
(1) of § 390.2. A sample agreement 
(standard part and appended schedules> 
is contained in Appendix II to this Part 

§ 390.5 Agreement vessels. 

(a) In general. Section 607(k) of the 
Act states the requirements for eligible, 
qualified and agreement vessels. The 
rules in this section further define such 
terms and state how vessels must be 
listed on Schedules A and B in the agree¬ 
ment. 

(b) Eligible agreement vessels— <1* 
Definition. An eligible agreement vessel, 
which may be used to establish ceilings 
for deposit purposes, is anv vessel: 

(i) Constructed in the United States, 
and if reconstructed, reconstructed in 
the United States; the term “constructed 
or reconstructed in the United States" 
includes any vessel which was con¬ 
structed or reconstructed outside of the 
United States but documented under the 
laws of the United States on April 15. 
1970, or constructed or reconstructed 
outside of the United States for use in 
the United States foreign commerce pur¬ 
suant to a contract entered into before 
April 15, 1970; 
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(ii) Documented under the laws of the 
United States; 

(ill) Operated in the foreign or domes¬ 
tic commerce of the United States; 

(iv) Engaged primarily in the water¬ 
borne carriage of men, materials, goods 
or wares; and 

(v) Designated in the agreement as 
an “eligible agreement vessel.” 

(2) Scope of the term “eligible agree¬ 
ment vessel” For purposes of generating 
ceilings for deposits under section 607 
<b) of the Act and the joint regulations 
the term “eligible agreement vessel” in¬ 
cludes any: 

(i) Tug or barge; 

(ii) Vessels which have been con¬ 
tracted for or are in the process of con¬ 
struction; and 

(iii) Share interest in a vessel; the 
party is considered to have a share in¬ 
terest in an eligible agreement vessel if 
the party has the right to use the vessel 
to generate income or a right to the pro¬ 
ceeds or a portion of the proceeds from 
its use even if the party does not have a 
proprietary interest in the vessel for pur¬ 
poses of State or Federal law. 

(3) Foreign or domestic commerce. For 
the purpose of paragraph (b) (1) (iii) of 
this section the term “foreign or domes¬ 
tic commerce” means the water-borne 
carriage of men, materials, goods or 
wares between: 

(i) Two points in the United States; 

(ii) A point in the United States and 
a point in a foreign country; or 

(iii) Two points in the same foreign 
country or points in two different foreign 
countries. 

(c) Qualified agreement vessels —(1) 
Definition. A qualified agreement vessel 
which may be acquired, constructed or 
reconstructed with the aid of qualified 
withdrawals, is any vessel: 

(1) Constructed in the United States, 
and if reconstructed, reconstructed in the 
United States; the term “constructed or 
reconstructed in the United States” in¬ 
cludes any vessel which was constructed 
or reconstructed outside of the United 
States but documented under the laws 
of the United States on April 15, 1970, or 
constructed or reconstructed outside of 
the United States for use in the United 
States foreign commerce pursuant to a 
contract entered into before April 15. 
1970; 

(ii) Documented under the laws of the 
United States; 

(iii) Operated in the United States for¬ 
eign, Great Lakes or noncontiguous 
domestic trade; 

(iv) Engaged primarily in the water¬ 
borne carriage of men, materials, goods 
or wares; and 

t (v) Designated in the agreement as a 
“qualified agreement vessel.” 

(2) Scope of the term “qualified agree¬ 
ment vessel For purposes of making 
qualified withdrawals under section 607 
(f) of the Act and the joint regulations 
the term “qualified agreement vessel” 
includes any: 

(i) Cargo handling equipment which 
the Assistant Secretary determines will 
be used primarily on a qualified agree¬ 
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ment vessel. Normally any auxiliary 
equipment which is ordinarily carried 
from port to port, excluding equipment 
that needs frequent replacement due to 
normal wear and tear, and is used in 
conjunction with the loading or unload¬ 
ing of the vessel is deemed to be cargo 
handling equipment; 

(ii) Ocean-going towing vessel or 
barge which the Assistant Secretary de¬ 
termines is suitable for the trade in 
which the party intends to operate such 
vessel or barge, or any comparable ves¬ 
sel or barge operated on the Great Lakes 
which is suitable for its intended trade; 
and 

(iii) Proprietary interest in a qualified 
agreement vessel as, for example, that 
which may result from a joint venture 
or partnership. 

(3) Foreign trade. Foreign trade shall 
mean the water-borne carriage of men, 
materials, goods or wares between: 

(i) A point in the United States and a 
point in a foreign country; 

(ii) Two points in the domestic trade 
permitted under the first sentence of sec¬ 
tion 506 of the Act; or 

(iii) Two points in the same foreign 
country or points in two different foreign 
countries in the case of liquid and dry 
bulk cargo carrying services provided the 
party demonstrates that such operating 
flexibility is needed to compete with for¬ 
eign flag vessels in its operations or in 
competing for charters. 

(4) Great Lakes trade. Great Lakes 
trade shall mean the waterborne car¬ 
riage of men, materials, goods or wares 
between points on the Great Lakes and 
their connecting and tributary water¬ 
ways in the immediate environs of the 
Great Lakes. 

(5) Noncontiguous domestic trade. 
Noncontiguous domestic trade shall 
mean the water-borne carriage of men, 
materials, goods or wares between: 

(1) The contiguous 48 States on the 
one hand and Alaska, Hawaii, Puerto 
Rico and the insular territories and pos¬ 
sessions of the United States on the 
other hand; and 

(ii) Any point in Alaska, Hawaii, 
Puerto Rico and the insular territories 
and possessions of the United States, and 
any other point in Alaska, Hawaii, 
Puerto Rico and such territories and 
possessions. 

(d) Agreement vessels —(1) Definition. 
The term “agreement vessel” means any 
eligible or qualified vessel which is sub¬ 
ject to an agreement. 

(2) Scope of the term “agreement ves¬ 
sel” For purposes of generating ceilings 
and making qualified withdrawals the 
term agreement vessel includes contain¬ 
ers, trailers or barges which are part of 
the complement of an agreement vessel. 
The complement is limited to three times 
the container, trailer or barge capacity 
of the vessel, unless the Assistant Sec¬ 
retary shall agree to a different comple¬ 
ment. 

§ 390.6 Administration of the agreement. 

(a) In general. The Assistant Secre¬ 
tary will administer and enforce the 
agreement in a manner which will insure 
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that the fund is properly established, 
that the assets in the fund are used to 
accomplish the program and that the 
party fully complies with all obligations 
and responsibilities. This section specifies 
the reports which must be submitted to 
the Assistant Secretary and sets forth 
the procedures for administering the 
agreement. 

(b) Reporting requirements —(1) In 
general. This paragraph describes the 
reports required to be submitted to the 
Assistant Secretary by the party. 

(2) Submission dates. Reports must be 
submitted semi-annually and annually, 
in triplicate, for the party's taxable year 
not later than 90 days after the close of 
each reporting period. 

(3) Cumulation. The annual report 
submitted following the close of the 
party’s taxable year shall be cumulative 
for the party’s entire taxable year. 

(4) Certification. The semi-annual re¬ 
port shall be accompanied by an affi¬ 
davit of the official responsible for the 
maintenance and accuracy of the finan¬ 
cial records of the party. The annual re¬ 
port shall be accompanied by an opinion 
of an independent certified public ac¬ 
countant to the effect that exhibits (see 
paragraph (b) (5) of this section) com¬ 
posing the accounting have been pre¬ 
pared in accordance with all published 
orders, rules, regulations and instruc¬ 
tions issued or adopted by the Assistant 
Secretary. 

(5) Format. The reports shall consist 
of the following exhibits: (i) “Exhibit 
A”—a summary of cash, securities and 
stock on deposit (showing the adjusted 
basis for securities and stock), including 
a subtotal of cash, securities and stock 
on deposit, net amount of accrued de¬ 
posits to and accrued withdrawals from 
the fund and the fund total at the end 
of the period, and if applicable, a sum¬ 
mary of the portion of the fund which 
represents a “CCF: Security Amount” 
pursuant to an Agreement Covering the 
Dual Use of a Capital Construction 
Fund; 

(ii) "Exhibit A-l”—a summary of 
balances in all cash accounts within the 
fund at the end of the period; 

(iii) “Exhibit A-2”—a summary of the 
securities and stock within the fund at 
the end of the period (showing both the 
adjusted basis and fair market value of 
each item) * 

(iv) “Exhibit A-3”—a summary of the 
accrued deposits to and accrued with¬ 
drawals from the fund at the end of the 
period; 

(v) “Exhibit B”—a transcript of trans¬ 
actions occurring within the fund dur¬ 
ing the period by date; 

(vi) “Exhibit C”—a summary showing 
the opening balance, additions thereto 
due to deposits to the fund, subtractions 
therefrom due to withdrawals from the 
fund, and the closing balance for the 
period for each of the three separate ac¬ 
counts: ordinary income account, capital 
gains account and capital account; and 

(vii) “Exhibit D”—a summary, by ves¬ 
sel, of the qualified withdrawals made 
from the fund during the period. 
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(6) Sample report. A sample report 
is contained in Appendix in of this Part. 

(7) Failure to submit reports. A failure 
by the party to submit required reports 
on a timely basis shall constitute a mate¬ 
rial breach of the agreement unless the 
Assistant Secretary shall determine that 
such failure was excusable. See § 390.13 
(relating to failure to fulfill a substantial 
obligation under the agreement). 

<c) Review in the event of changed cir¬ 
cumstances. Each agreement provides 
that the party shall promptly inform the 
Assistant Secretary of any change in cir¬ 
cumstances which affects its agreement. 
Such changes may be mere form, such as 
a change of the party's name, or substan¬ 
tive such as the sale of an eligible agree¬ 
ment vessel. The Assistant Secretary may 
require a full review of the agreement if 
in his opinion the changed circumstances 
materially affect the agreement. 

(d) Modification of agreement —(1) 
In general. The agreement is subject to 
modification and amendment to mutual 
consent. However, except in special cir¬ 
cumstances. the Assistant Secretary will 
not consent to modification or amend¬ 
ment of the standard part of the agree¬ 
ment unless such modification or amend¬ 
ment is of uniform application to simi¬ 
larly situated parties. The Assistant Sec¬ 
retary will normally agree to modifica¬ 
tion or amendment of the schedules sub¬ 
ject to the restriction in paragraph (d) 

(2) of this section. 

(2) Limitations on modifications of 
schedules. The Assistant Secretary will 
not agree to modification or amendment 
of the schedules (as described in § 390.4) 
when, in his opinion, such modification 
or amendment delays imposition of Fed¬ 
eral Income Tax in a manner not con¬ 
templated or authorized by the Act, or if 
the proposed modification or amendment 
would not be in consonance with the poli¬ 
cies of the Act, these rules and regula¬ 
tions or the joint regulations. 

(e) Fund adjustment upon modifica¬ 
tion. Upon application by a party for 
modification or amendment of the agree¬ 
ment, the Assistant Secretary will deter¬ 
mine whether the requested modification 
or amendment would result in an amount 
held in the fund in excess of an amount 
determined to be necessary or appropri¬ 
ate to carry out the program. If such an 
excess Is created in the fund by such 
modification or amendment, the Assist¬ 
ant Secretary will require a nonqualified 
withdrawal (as defined in § 390.10) of 
such excess as a condition to the modifi¬ 
cation or amendment. 

§ 390.7 Depo»it» into llic fund. 

(a) In general— (1) Source of deposits. 
Section 607(b) of the Act provides ceil¬ 
ings within which fund deposits may be 
made. This section provides rules for the 
qualification of depositories, timing of 
deposits, the type of property which may 
be deposited and the level of deposits. 

(2) Tax aspects of deposits. For the 
Federal Income Tax aspects of deposits 
into a fund, see section 607(d) of the 
Act and 5 3.3 of the Joint regulations 
(5 391.3 of this Chapter). 


(b) Depositories —(1) In general. Sec¬ 
tion 607(c) of the Act provides that 
amounts in a fund must be kept in the 
depository or depositories specified in the 
agreement and be subject to such trustee 
or other fiduciary requirements as the 
Assistant Secretary may specify. 

(2) Qualifications. The Assistant Sec¬ 
retary has established general qualifica¬ 
tions for depositories for all maritime 
programs authorized under the Act, In¬ 
cluding the capital construction fund 
program. The general qualifications are 
published in Part 351 of this Title. 

(3) Fiduciary requirements. Except In 
unusual circumstances, the Assistant 
Secretary will not impose special trustee 
or other fiduciary requirements upon de¬ 
positories of a fund. For rules relating to 
a fund held in trust for investment pur¬ 
poses. see paragraph (h) of this section. 

(4) Type and name of accounts. Un¬ 
less otherwise specified in the agreement, 
the party may select the type or types 
of accounts in which assets of the fund 
may be deposited. For example, the party 
may select a savings account for cash 
and a trust account for intangible prop¬ 
erty which is held in the fund. Each ac¬ 
count shall be in the name of the party 
and identified as a capital construction 
fund account. 

(5) Compensating balances. The obli¬ 
gation of the assets in the fund as a 
compensating balance shall constitute a 
material breach of the agreement. 

(c) Timing of deposits —(1) In general. 
Section 607(d)(2) of the Act provides 
that deposits shall not be taxable only 
when they are made in accordance with 
the agreement and not later than the 
time provided in the joint regulations. 

(2) Deposits prior to the time provided 
in joint regulations. The party may make 
deposits for any taxable year prior to 
the time provided in joint regulations in 
accordance with the following rules: 

(i) Amounts representing taxable in¬ 
come attributable to the operation of 
agreement vessels for a taxable year may 
be deposited at any time during such 
taxable year, and thereafter within the 
time provided for in the joint regula¬ 
tions, based upon the party’s estimated 
Federal taxable income for such vessels 
for the entire taxable year; 

(ii) Amounts representing net pro¬ 
ceeds from the sale or other disposition 
(including mortgaging) with respect to 
agreement vessels may be deposited when 
accrued and thereafter within the time 
provided for in the joint regulations; 

(iii) Amounts representing receipts 
from the investment or reinvestment of 
amounts held in a fund may be deposited 
when accrued and thereafter within the 
time provided for in the Joint regula¬ 
tions; and 

(iv) Amounts representing deprecia¬ 
tion with respect to agreement vessels 
for a taxable year may be deposited at 
any time during such taxable year, and 
thereafter within the time provided for 
in the joint regulations. 

(3) Deposits required prior to the time 
provided in joint regulations. The Assist¬ 
ant Secretary may require that deposits 
be made earlier than the latest time 


provided for in the joint regulations. 
Generally, the Assistant Secretary will 
require early deposits only when neces¬ 
sary for the party to meet its agreed 
upon obligations. 

(d) Types of property which may be 
deposited into a fund —(1) Form of de¬ 
posits. Deposits may be made into a fund 
only in the form of money or intangible 
property of the type in which assets of 
the fund may be invested pursuant to 
section 607(c) of the Act, the Agreement, 
and these regulations, other than the 
securities or common and preferred stock 
of the party or a company related to the 
party within the meaning of paragraph 
(d) (2) of this section, except that in the 
case of deposits representing net pro¬ 
ceeds from the sale or other disposition 
of any agreement vessel to other than a 
purchaser or transferee related to the 
party (within the meaning of paragraph 
(d) (2) of this section) or deposits rep¬ 
resenting receipts from the investment 
or reinvestment of amounts held in a 
fund, any Intangible property received 
may be deposited. 

(2) Related purchaser. For purposes of 
this paragraph a purchaser or transferee 
is a related person to the party if— 

(1) The relationship between pur¬ 
chaser or transferee and the party would 
result in disallowance of losses under 
section 267 or 707 of the Code, or 

(ii) The purchaser or transferee and 
the party are members of the same con¬ 
trolled group of corporations (as defined 
in section 1563(a) of the Code, except 
that “more than 50 percent” shall be 
substituted for “at least 80 percent” each 
place it appears therein). 

(e) Level of deposits —(1) In general 
Section 607(a) of the Act states that the 
agreement must provide for the deposit 
in the fund of amounts agreed upon but 
only to the extent necessary or appro¬ 
priate to provide for qualified withdraw¬ 
als to accomplish the program set forth 
hi the agreement. 

(2) Maximum level of deposits. The 
party shall not be permitted to deposit 
more than is necessary to complete its 
program. See § 390.4 (relating to descrip¬ 
tion of the agreement). 

(3) Minimum level of deposits. Each 
agreement shall contain an agreed upon 
minimum deposit schedule applicable to 
each three-year period under the agree¬ 
ment. The minimum deposit shall be cal¬ 
culated taking into consideration the 
scheduling of the anticipated qualified 
withdrawals. The purpose of the mini¬ 
mum deposit is to insure that the party 
has made a sufficient commitment to ac¬ 
complish its program. See 5390.13 
(relating to failure to fulfill a substan¬ 
tial obligation under the agreement*. 

(4) Determination of minimum de¬ 
posits. The minimum deposit shall be 
set by the Assistant Secretary. In 
determining the minimum deposit, the 
Assistant Secretary shall give considera¬ 
tion to the anticipated ceilings, financial 
history, current conditions and future 
business expectations of the party. 

(5) Waiver of minimum deposit. The 
Assistant Secretary shall waive a failure 
to meet the minimum deposit schedule 
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when the party has deposited all allow¬ 
able taxable income as specified in Arti¬ 
cle 5(c) of his agreement attributable to 
the operation of agreement vessels, net 
proceeds from all sales or other disposi¬ 
tions of agreement vessels, all receipts 
from the investment or reinvestment of 
amounts held in the fund and all earned 
depreciation on agreement vessels. The 
Assistant Secretary may also waive the 
minimum deposit schedule in any case 
where the party can demonstrate that 
such deposits will adversely affect its 
ability to operate its agreement vessels. 
In the event of a waiver, the Assistant 
Secretary may require modification of 
the schedules. See § 390.6 (relating to 
administration of the agreement). 

(6) Selection of ceiling. Except as may 
be otherwise provided in the agreement 
or these rules and regulations, the party 
may choose the ceilings with respect to 
which deposits are made. 

(f) Allocation of depreciation de¬ 
posits —(1) In general. Sections 607(b) 

(2) of the Act provides that in the case 
of a lessee of an eligible agreement ves¬ 
sel the maximum amount which may be 
deposited with respect to such vessel, 
under the depreciation ceiling, shall be 
reduced by any amount which the owner 
is required or permitted to deposit with 
respect to such vessel under its deprecia¬ 
tion ceiling. 

(2) Method of allocation. When an 
agreement vessel is leased, the party’s 
agreement shall fix a percentage of the 
annual depreciation which the party may 
deposit. The percentage shall be that 
agreed upon betw een the lessors and the 
lessees unless the Assistant Secretary de¬ 
termines that the agreed upon percent¬ 
age will result in an accumulation of 
assets in the fund or funds which is 
greater than or less than an amount nec¬ 
essary or appropriate to carry out the 
party's program. See paragraph (e) of 
this section (relating to level of deposits). 

( h) Funds held in trust for investment 
purposes. A fund may be transferred in 
whole or in part to the control of an un¬ 
related trustee for investment purposes 
with the prior written permission of the 
Assistant Secretary. The Assistant Secre¬ 
tary shall approve such a transfer when: 

(i> The trustee meets the requirements 
for a depository under paragraph (b) of 
this section; 

(ii) The trust instrument provides that 
all investment restrictions stated in sec¬ 
tion 607(c) of the Act and § 390.8 of these 
regulations will be observed; 

(iii) The trust instrument provides 
that the trustee will give consideration to 
the party's withdrawal requirements 
under the agreement when investing the 
fund; 

(iv) The trustee agrees to be bound by 
all rules and regulations which have 
been or will be promulgated governing 
the investment or management of the 
fund. 

(i) Federal ship mortgage guarantee 
or insurance. A fund may serve in lieu 
°f a Restricted Fund required in con¬ 
nection with Federal Ship Mortgage 


Guarantee or Insurance under Title XI 
of the Act and the regulations there¬ 
under upon approval by the Assistant 
Secretary. Approval by the Assistant 
Secretary shall be conditioned upon the 
execution by the party of an agreement, 
satisfactory in form and substance to 
the Assistant Secretary, governing the 
dual use of the fund. Applications for 
permission to use the fund in this dual 
capacity should be made in writing to 
the Secretary. Maritime Administration. 

§ 390.8 Investment of the fund. 

(a) In general. Section 607(c) of the 
Act provides that assets in the fund must 
be invested in accordance with certain 
restrictions. The rules in tills section 
provide for the quality of securities, re¬ 
strictions on the type of stock in which 
a fund may invest, related company in¬ 
vestments and miscellaneous prohibited 
activities. 

(b) Permissible investments —(1) In 
general. The party, at its discretion, or 
the party's trustee, if established pursu¬ 
ant to paragraph (h) of § 390.7, may in¬ 
vest in the types of securities specified 
in this paragraph. 

(2) Interest bearing securities. The 
party or the party’s trustee may invest 
in any obligation of the United States 
Government, including any agency or 
instrumentality thereof, and in the inter¬ 
est bearing securities listed below: 

(i) Any obligation of a state or local 
government, including any agency or in¬ 
strumentality thereof, or any domestic 
obligations, which is rated by Moody’s In¬ 
vestors Service, Inc., as “Baa” or better 
or by Standard k Poor’s Corporation as 
“BBB” or better; and 

(ii) Bankers’ acceptances, certificates 
of deposit and short-term commercial ob¬ 
ligations provided that the latter must 
be readily marketable and rated in the 
highest grade by Moody’s Commercial 
Paper Service or in one of the two high¬ 
est grades by Standard k Poor's Corpora¬ 
tion. 

(3) Guaranteed interest bearing se¬ 
curities. The party or the party’s trus¬ 
tee may invest in interest bearing securi¬ 
ties which do not meet the investment 
criteria set forth in this paragraph (b) 
Provided , That: 

(i) The types of interest bearing se¬ 
curities and their terms and conditions 
are acceptable to the Martime Adminis¬ 
tration; 

(ii) All principal and interest of the 
interest bearing securities are uncondi¬ 
tionally guaranteed in a form satisfac¬ 
tory to the Maritime Administration and 
neither the securities nor the obligation 
to pay interest on the securities is 
that of a party or a company related to 
the party within the meaning of section 
482 of the Internal Revenue Code of 1954, 
as amended, and the regulations there¬ 
under; and 

(iii) The guarantor, which may be an 
affiliate of the party, must be either a 
person whose senior securities have a 
credit rating of “Baa” or better if rated 
by Moody’s Investors Services, Inc., or 
“BBB” or better if rated by Standard k 


Poor's Corporations, or a person whose 
Junior securities are rated in the highest 
grade by Moody’s Commercial Paper 
service or in one of the two highest grades 
by Standard k Poor’s Corporations, and 
is otherwise acceptable to the Maritime 
Administration. 

(4) Common and preferred stocks. The 
party or the party's trustee may invest 
in the following common and preferred 
stocks: 

(i) Stock of domestic corporations 
which is fully listed and registered at 
the time of purchase on an exchange 
registered with the Securities and Ex¬ 
change Commission as a national securi¬ 
ties exchange and which would be ac¬ 
quired by prudent men of discretion and 
intelligence in such matters who are 
seeking a reasonable income and the pre¬ 
servation of their capital; and 

(ii) Preferred stock of a corporation if 
the common stock of that corporation 
meets the requirements of this paragraph 
and if the preferred stock of such cor¬ 
poration would meet such requirements 
but for the fact that such preferred stock 
cannot be listed and registered as re¬ 
quired because it is nonvoting stock. 

(c) Limitations on investments —(1) 
Interest bearing securities. The value of 
securities of any one issuer held in the 
fund compared to the value of the total 
assets of the fund shall not exceed the 
following percentages: 

(1) In the case of nongovernmental 
securities referred to in paragraph (b) 
(2) (i) of this section, 10 percent; and 

(ii) In the case of securities referred 
to in paragraph (b) (2) (ii) of this sec¬ 
tion, 50 percent. 

(2) Common and preferred stocks. The 
value of common and preferred stock of 
any one issuer held in the fund shall not 
exceed 25 percent of the value of the 
total assets of the fund. In no case may 
more than 60 percent of the value of the 
total assets of the fund be invested in 
common or preferred stock. 

(3) Margin or short sale. No interest 
bearing securities or common and pre¬ 
ferred stock shall be purchased on mar¬ 
gin or be sold short for the account of a 
fund. 

(4) Related company investments. 
Funds shall not be invested in the inter¬ 
est bearing securities or common and 
preferred stock of the party or of a com¬ 
pany related to the party within the 
meaning of section 482 of the Internal 
Revenue Code of 1954, as amended, and 
the regulations thereunder. 

(5) Subsequent investments. If at any 
time the fair market value of the interest 
bearing securities or common and pre¬ 
ferred stock in the fund is more than 
the limitations stated in this paragraph 
(c), any subsequent deposit to or with¬ 
drawal from the fund or investment 
made within the fund shall be made in 
such a way as tends to restore the fund 
to a posture in which the fair market 
values of such securities or stock do not 
exceed such limitations. Values of such 
securities and stocks shall be the fair 
market values as determined by the party 
on the last day of each semi-annual and 
annual reporting period. 
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§ 390.9 Qualified withdrawal**. 

(a) In general —(1) Defined . In ac¬ 
cordance with section 607(f) of the Act, 
qualified withdrawals are those made 
from a fund in accordance with the 
agreement, but only if they are for: 

(1) The acquisition, construction or 
reconstruction of a qualified agreement 
vessel; 

(ii) The acquisition, construction or 
reconstruction of barges or containers 
which are part of the complement of a 
qualified agreement vessel; or 

(iii) The payment of the principal on 
indebtedness incurred in connection with 
the acquisition, construction or recon¬ 
struction of a qualified agreement vessel 
or a barge or container which is part of 
the complement of a qualified agreement 
vessel. 

(2) Tax aspects of a qualified with¬ 
drawal. For the tax aspects of a quali¬ 
fied withdrawal, see section 607(g) of the 
Act and § 3.6 of the joint regulations 
(§ 391.6 of this Chapter). 

(b) Purpose of qualified withdrawals — 

(1) Acquisition of qualified agreement 
vessels, (i) The term “acquisition of a 
qualified agreement vessel'* shall mean 
any transaction, including a corporate 
merger, where the party obtains a pro¬ 
prietary interest in an existing vessel 
and such a proprietary Interest will, in 
the opinion of the Assistant Secretary, 
further the purposes and policies of the 
Act. See §390.3 (relating to policy 
considerations). 

(ID Qualified withdrawals for the ac¬ 
quisition of a qualified agreement vessel 
shall only be allowed for amounts deter¬ 
mined by Independent appraisal to be the 
fair market value of the vessel, at the 
time of the acquisition, or the actual cost 
directly allocable to acquiring only the 
vessel, whichever is less. 

(2) Construction of qualified agree¬ 
ment vessels. The term “construction of 
a qualified agreement vessel* * shall mean 
the construction of a vessel with the aid 
of qualified withdrawals. 

(3) Reconstruction of qualified agree¬ 
ment vessels. Once an agreement has 
been entered into, the term “reconstruc¬ 
tion of a qualified agreement vessel" shall 
mean any improvement to an existing 
vessel which increases the vessel’s com¬ 
petitiveness and involves an aggregate 
sum in excess of $100,000. The Assistant 
Secretary may waive the monetary limit 
in this subparagraph in the case of small 
vessels. 

(4) Payment of principal on indebted¬ 
ness. Section 607(f) (1) (C) provides that 
any Indebtedness which the party pro¬ 
poses to pay through qualified withdraw¬ 
als must be shown to the satisfaction 
of the Assistant Secretary to have been 
incurred in direct connection with the 
acquisition, construction or reconstruc¬ 
tion of a qualified agreement vessel. The 
fact that indebtedness is secured by an 
interest in a qualified agreement vessel is 
insufficient by itself to demonstrate the 
direct connection. It is not necessary that 
the lien or mortgage securing the indebt¬ 
edness be on the vessel. For example, if 
the party mortgages an office building 
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in order to finance the construction of 
a vessel, payments of principal on the 
mortgage may be made with qualified 
withdrawals. 

(c) Limitations on qualified withdraw¬ 
als —(1) Capitalized costs requirement. 
All qualified withdrawals must be for 
costs which are capitalized under the In¬ 
ternal Revenue Code of 1954, as amended, 
and the regulations thereunder and so 
reported on the party’s Federal Income 
Tax return. 

(2) Buy American requirement. All 
qualified withdrawals must be, so far as 
practicable, for articles, materials and 
supplies of the growth, production or 
manufacture of the United States as de¬ 
fined in paragraph K of section 401 of 
the Tariff Act of 1930. The shipowner 
may be permitted to use components of 
foreign manufacture providing the per¬ 
formance of the vessel will not be ad¬ 
versely affected. However, if foreign com¬ 
ponents are used, the cost thereof will 
be excluded for purpose of making quali¬ 
fied withdrawals unless an application 
for waiver is approved by the Assistant 
Secretary. Normally, such application 
will be approved if it is determined that: 

(i) The article, material or supply is 
not customarily grown, produced or man¬ 
ufactured in the United States, or; 

(ii) With respect to other than major 
components of the hull, superstructure 
and any material used in the construc¬ 
tion thereof, compliance with the United 
States origin requirement would unrea¬ 
sonably delay completion of a vessel be¬ 
yond its contract delivery date. 

(3) Executed contract requirement 
and reimbursement of general funds. 
Qualified withdrawals may be made for 
the purpose of reimbursing general funds 
subject to the following limitations: 

(!) Qualified withdrawals may not be 
made until a construction, reconstruction 
or acquisition contract is executed. How¬ 
ever, the party may reimburse its gen¬ 
eral funds for expenditures applicable to 
the construction, reconstruction or ac¬ 
quisition contract which occurred prior 
to the date of contracting if such reim¬ 
bursements are made within 120 days 
from the date of such contracting. 

(ii) The party may also reimburse its 
general funds for expenditures which 
could have been paid initially by a quali¬ 
fied withdrawal, if such reimbursements 
are made within 120 days of such ex¬ 
penditure. 

(iii) The party may reimburse its gen¬ 
eral funds for expenditures made prior 
to the time an agreement or amendment 
is entered into, but after the party has 
made application therefor, if such ex¬ 
penditures would otherwise qualify for 
reimbursement pursuant to paragraphs 
(c)(3) (i) and (ii) of this section but 
for the fact that an agreement or amend¬ 
ment has not been executed, and if such 
reimbursement is effected within 120 
days of the execution of an agreement or 
amendment. 

(4) Prepayment of indebtedness. The 
party shall not prepay principal on In¬ 
debtedness with qualified withdrawals 
without the prior written consent of the 
Assistant Secretary. 


(5) Qualified withdrawals paid to re¬ 
lated persons. A withdrawal, including 
payments for indebtedness, paid to a re¬ 
lated person, within the meaning of sec¬ 
tion 482 of the Internal Revenue Code of 
1954, as amended, and the regulations 
thereunder, shall not constitute a quali¬ 
fied withdrawal unless the Assistant Sec¬ 
retary determines that no portion of such 
payment constitutes a dividend, a return 
of capital or a contribution of capital 
under the Internal Revenue Code. Trans¬ 
actions which include payments to a re¬ 
lated person, will be approved if the cost 
of the item to be acquired, constructed 
or reconstructed through qualified with¬ 
drawals is or was at the time of the ac¬ 
quisition, construction or reconstruction 
its fair market value. The party must 
obtain the prior written permission of 
the Assistant Secretary before any quali¬ 
fied withdrawals may be paid to a related 
person. Any such withdrawal prior to 
approval shall be a nonqualified with¬ 
drawal. 

(d) Permission to make qualified with - 
drawals. Once a program has been ap¬ 
proved, prior approval of the Assistant 
Secretary is not required for specific 
qualified withdrawals except as provided 
in paragraphs (c) (4) and (c) (5) of this 
section. However, the Assistant Secretary 
will give prior approval to qualified with¬ 
drawals upon written request. 

§ 390.10 Nonqualified withdrawal*. 

(a) In general —(1) Defined. Any with¬ 
drawal from a fund which is not a quali¬ 
fied withdrawal is a nonqualified with¬ 
drawal. 

(2) Tax aspects of a nonqualified 
withdrawal. For the tax aspects of a 
nonqualified withdrawal, see section 607 
(h) of the Act and § 3.7 of the joint 
regulations (§391.7 of this Chapter). 

(b) Permission required —(1) In gen¬ 
eral. The prior written permission of 
the Assistant Secretary is required be¬ 
fore a nonqualified withdrawal may be 
made. 

(2) Failure to secure permission. A 
nonqualified withdrawal made without 
the prior written permission of the As¬ 
sistant Secretary shall constitute a ma¬ 
terial breach of the agreement unless 
the Assistant Secretary shall determine 
that failure to obtain prior written con¬ 
sent was excusable. See § 390.13 (relat¬ 
ing to failure to fulfill a substantial 
obligation under the agreement). 

(3) Types of nonqualified withdrawals 
which will be permitted. Generally, the 
Assistant Secretary will give permission 
to make nonqualified withdrawals when : 

(i) The party has incurred operating 
losses from the operations of agreement 
vessels which have impaired his work¬ 
ing capital and it becomes necessary to 
reimburse its general funds to the extent 
of such losses; 

(ii) The party desires to moke an ex¬ 
penditure for research, development or 
design and such an expenditure is inci¬ 
dent to new and advanced ship design, 
machinery and equipment; 

(ill) The withdrawal would be a quali¬ 
fied withdrawal except for the fact that 
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there Is no tax basis left that can be 

reduced; or 

<iv) The party demonstrates, to the 
satisfaction of the Assistant Secretary, 
that it cannot fulfill its program due to 
circumstances beyond its control or due 
to a change In circumstances which 
makes the completion of Its program 
economically unfeasible. 

§ 390.11 Sale or other disposition of 
agreement vessels. 

(a) Eligible agreement vessels. The sale 
or other disposition (including mort¬ 
gages) of eligible agreement vessels shall 
not require prior approval of the Assist¬ 
ant Secretary, but shall require written 
notification within 10 days after the sale 
or other disposition. Such notification 
shall include a description of the trans¬ 
action, the identity of the transferee, the 
proceeds to be realized, the date of the 
transaction and whether the proceeds 
will be deposited Into the fund. 

(b) Qualified agreement vessels —(1) 
In general. If a qualified agreement vessel 
whose basis has been reduced through the 
application of qualified withdrawals is 
sold or disposed of (including mortgaged) 
within one year, interest on the amount 
of gain attributable to the basis reduc¬ 
tion shall attach if the Assistant Secre¬ 
tary determines that the disposition was 
contrary to the policies of the Act, the 
joint regulations or these regulations. 
See 8 390.13 (relating to failure to fulfill 
a substantial obligation under the agree¬ 
ment) . 

(2) Period of one year defined. The 
one-year period shall mean 365 days from 
the date of final delivery from the ship¬ 
yard in the case of construction or re¬ 
construction and 365 days from the date 
of first loading of the vessel in the case 
of an acquisition. 

(3) Prior approval. The party shall 
obtain the written approval of the Assist¬ 
ant Secretary prior to the sale or other 
disposition (including mortgage) of a 
qualified agreement vessel. 

(4) Deposit requirement. The Assist¬ 

ant Secretary will not normally require 
the deposit of the net proceeds from the 
sale of a qualified agreement vessel but 
shall require the deposit of the net pro¬ 
ceeds from the mortgage of a qualified 
agreement vessel for which qualified 
withdrawals from the fund have been 
made. , 

(c) Sale or other disposition of agree¬ 
ment vessels to related persons —(1) In 
general. Section 3.2(c)(4) of the Joint 
regulations (8 391.2(c)(4) of this Chap¬ 
ter) requires that the net proceeds from 
the sale or other disposition of an agree¬ 
ment vessel shall be the fair market 
value of the vessel when the party and 
the purchaser are owned or controlled 
directly or indirectly by the same inter¬ 
ests within the meaning of section 482 of 
the Internal Revenue Code of 1954, as 
amended, and the regulations thereun¬ 
der In such case, the party shall furnish 
data to establish that the amount real¬ 
ized or to be realized is the fair market 
value. 

(2) Data to be submitted. Sufficient 
data must be submitted to support a de¬ 


termination by the Assistant Secretary 
of the fair market value including the 
original cost of the vessel, dates of orig¬ 
inal delivery, acquisition and reconstruc¬ 
tion, as applicable, cost of improvements, 
sales price, costs of sale and any other 
information which would assist in mak¬ 
ing such determination. 

§ 390.12 Liquidated damages. 

(a) Liquidated damages —(1) In gen¬ 
eral. Each agreement entered into under 
section 607 of the Act shall contain a 
liquidated damages provision for the pur¬ 
pose of placing the party into its pre- 
fund position for each day a qualified 
agreement vessel is operated in a trade 
prohibited by the Act and these rules. 
See § 390.5 (relating to agreement ves¬ 
sels). The liquidated damages provision 
requires that the party repay the. time 
value of the deferral of Federal Income 
Tax which the party has received. 

(2) Calculation of liquidated damages . 
The liquidated damages specified in 
in this paragraph shall be calculated as 
follows: 

(i) Add the sum of qualified with¬ 
drawals in the vessel to the date of 
breach and any unpaid principal which 
the agreement provides may be paid 
from the fund; 

(11) Multiply the total derived in par¬ 
agraph (a) (2) (i) of this section by an 
assumed effective Federal Income Tax 
rate of 30 percent; 

(ill) Compound the product derived 
in paragraph (a) (2) (ii) of this section 
at 8 percent annually for 20 years in 
the case where the vessel which 
breached the trading restrictions was 
constructed or acquired within one year 
of final delivery from the shipyard with 
the aid of qualified withdrawals or for 
10 years in all other cases; 

(iv) Subtract the amount calculated 
in paragraph (a) (2) (ill) of this section 
from the product derived in paragraph 
(a) (2) (11) of this section: 

(v) Divide the result derived in para¬ 
graph (a) (2) (iv) of this section by 2; 
and 

(vi) Divide the result derived in para¬ 
graph (a) (2) (v) of this section by 7300 
(days) if the vessel breaching the geo¬ 
graphic trading restrictions was con¬ 
structed or acquired within one year of 
final delivery from the shipyard with the 
aid of qualified withdrawals or 3650 
<days) in all other cases. 

(3) Formula. The calculation of the 
daily rate of liquidated damages may be 
reduced to the following formula: 

„ I(QT)-S 
X ~~2D 

Where: X =Daily rate in dollars. 

Q = Total qualified withdrawals permitted 
from fund. 

T =Assumed effective tax rate of 30 percent. 

Tax savings = (Q) (T). 

/—Discount factor for vessels constructed 
or acquired, within one year of final 
delivery from the shipyard with, the aid 
of qualified withdrawals=4.660957; for 
all other cases=2.158925 (value of $1 
compounded at 8 percent for 20 or 10 
years respectively). 


D - 7,300 days for vessels constructed or 
acquired within one year of final de¬ 
livery from the shipyard with the aid 
of qualified withdrawals; 3,650 days for 
all other cases. 

The formula may be further reduced to: 

v 0.5491436<? 

7300 


tor vessels construction or acquired wlthtn 
one year of final delivery from the shipyard 
with the aid of qualified withdrawals. 

0.1738388Q 
X ~ 3650 
for all other cases. 


(4) Example. The provisions of para¬ 
graphs (c)(2) and (c) (3) of this section 
may be illustrated by the following ex¬ 
ample: 


Assume that a qualified agreement vessel 
has been constructed with qualified with¬ 
drawals from a fund. The total cost was $20 
million of which $6 million was withdrawn 
from the fund for a downpayment. Pursuant 
to the agreement, an additional $4 million 
may be withdrawn from the fund to pay prin¬ 
cipal on Indebtedness. Thus, $10 mUlion has 
been or may be withdrawn from the fund 
with respect to this vessel. The dally rate of 
liquidated damages would be: 


X 


0.5492436 (10.000,000) 
7300 


or X = $752.25 

(5) Payment of liquidated damages. 
The amount derived in paragraph (2) of 
this section shall be the daily rate of 
liquidated damages and shall be paid to 
the Assistant Secretary, for deposit in 
the Treasury of the United States, within 
30 days from the date the qualified 
agreement vessel first entered the pro¬ 
hibited geographic trade and shall be 
for all amounts owing from such date 
until the date payment is due. Payments, 
for continuing breaches, shall be made 
at 30 day intervals. 

(6) Other remedies. Nothing in this 
paragraph shall diminish the Assistant 
Secretary’s other remedies for breach 
under the Act, the rules and regulations 
or the agreement. 

(b) Duration of restrictions — <1) In 
general. The geographic trading restric¬ 
tions in the Act and § 390.5 and the 
liquidated damages provision shall apply 
for: 

(i) 20 years from the date of final 
delivery on qualified agreement vessels 
constructed or acquired within one year 
of final delivery from the shipyard with 
the aid of qualified withdrawals; 

(ii) 10 years from the date of comple¬ 
tion of reconstruction for qualified 
agreement vessels reconstructed with 
the aid of qualified withdrawals; and 

(iii) 10 years from the date of acqui¬ 
sition of qualified agreement vessels ac¬ 
quired with the aid of qualified with¬ 
drawals more than one year after final 
delivery of the vessel from the shipyard. 

(iv) 10 years from the date of the first 
qualified withdrawal from the fund to 
pay the existing indebtedness on a quali¬ 
fied agreement vessel which was included 
in Schedule B for that purpose unless the 
qualified vessel was more than fifteen 
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years old on the date of the first quali¬ 
fied withdrawal in which case the period 
shall be five years. 

(2> Transfer of qualified agreement 
vessel. In the event a qualified agree¬ 
ment vessel is sold or transferred to an¬ 
other person (see paragraph (b)(3) of 
§ 390.11 requiring prior permission), the 
transferor shall require in the bill of sale 
that the transferee agree with the As¬ 
sistant Secretary to comply with the geo¬ 
graphic trading restrictions and to pay 
liquidated damages for any breach of 
such agreement that occurs after the 
transfer. The transferor shall remain li¬ 
able for any violations that occurred 
prior to the approved transfer. However, 
in the case of a like kind exchange which 
is governed by section 1031 of the In¬ 
ternal Revenue Code of 1054, as amended, 
if the vessel acquired by the party has an 
economic life equal to or greater than 
the length of the geographic trading re¬ 
strictions that remain applicable to the 
transferred vessel, the acquired vessel 
shall be deemed to be a qualified agree¬ 
ment vessel and the geographic trading 
restrictions of the transferred vessel shall 
attach to the acquired vessel. 

§ 390.13 Failure to fulfill a substantial 
obligation under the agreement. 

(a) In general. Section 607(f)(2) of 
the Act requires the Assistant Secretary 
to determine whether there has been a 
failure to fulfill a substantial obligation 
under an agreement. 

(b) Contracting Officer's tentative 
conclusion —(1) Notice. If the Contract¬ 
ing Officer tentatively concludes that 
any substantial obligation under the 
agreement, the joint regulations or these 
regulations is not being fulfilled by the 
party he shall serve written notice of his 
tentative conclusion upon the party by 
certified mail with return receipt re¬ 
quested. The notice shall contain the fol¬ 
lowing information: 

(1) A statement of the grounds upon 
which the tentative conclusion is based; 

(ii) The amount the Contracting Offi¬ 
cer tentatively concludes should be with¬ 
drawn as a nonqualified withdrawal; and 

(iii) A statement that the tentative 
conclusion shall become a final decision 
unless the party requests, within 30 days, 
an opportunity either to cure its breach 
or to be heard and offer evidence in oppo¬ 
sition to the tentative conclusion. 

(2) Effect of notice. The notice of the 
tentative conclusion shall become a final 
decision as described in paragraph (d) 
(1) of this section, unless within 30 days 
of receipt of such a written notice the 
party by personal delivery or by certified 
mail, requests the opportunity either to 
cure its breach or to be heard and offer 
evidence in opposition to the tentative 
conclusion, in which case no further 
withdrawals from the fund, without the 
written prior approval of the Contract¬ 
ing Officer, shall be made by the party 
until a binding final decision is reached 
by the Maritime Administration. 

(c) Basis for Contracting Officer's ten - 
tative conclusion. In determining wheth¬ 
er a party has not fulfilled a substan¬ 
tial obligation under its agreement, the 
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Contracting Officer shall consider among 
other things; 

(1) The effect of the party’s action or 
omission upon its ability to either carry 
out the purpose of the fund, accomplish 
its Schedule B program (see § 390.4(c)) 
or satisfy its minimum level of deposits 
in Schedule D (see 8 390.4(e)). 

(2) Whether the party has made ma¬ 
terial misrepresentations in connection 
with its application, agreement or any 
modification or amendment thereto or 
has failed to disclose material informa¬ 
tion that may affect its agreement or the 
purpose of the fund. 

(d) Contracting Officer's decision and 
appeals to the Assistant Secretary —(1) 
Where there has not been a request to 
cure or to be heard. If the Contracting 
Officer issues a written notice under 
paragraph (b) of this section and the 
party does not request within 30 days an 
opportunity either to cure its breach or 
to be heard and offer evidence in oppo¬ 
sition to the tentative conclusion, the 
Contracting Officer’s tentative conclu¬ 
sion shall become the final decision, 
which decision shall be final, conclusive 
and binding upon the party, and no ap¬ 
peal therefrom shall be taken to the As¬ 
sistant Secretary. 

(2) Where there has been a request to 
cure or to be heard. If the Contracting 
Officer issues a written notice under 
paragraph (b) of this section and the 
party requests within 30 days an oppor¬ 
tunity either to cure its breach or to be 
heard and offer evidence in opposition to 
the tentative conclusion, the party shall 
be offered such an opportunity. Request 
to cure must include a proposal to cure 
the breach. If the Contracting Officer ac¬ 
cepts the party’s proposal to cure its 
breach, then such determination shall be 
final. A party requesting to be heard and 
offer evidence in opposition to the Con¬ 
tracting Officer’s tentative conclusion 
shall be permitted to submit, in writing, 
any information, evidence or argument 
within a period set by the Contracting 
Officer after considering the wishes of 
the party. The Contracting Officer shall 
reduce his final decision to writing and 
furnish the party a copy, by certified 
mail—return receipt requested, which 
decision shall be final and conclusive 
and shall bind the party unless within 30 
days of receipt of the decision the party 
appeals from said decision by personal 
delivery or by certified mail to the Assist¬ 
ant Secretary with notice to the Con¬ 
tracting Officer. 

(e) Appeals to the Assistant Secretary. 
Appeals with a request for a hearing on 
the record, if desired, are to be trans¬ 
mitted pursuant to paragraph (d) of this 
section and are to be addressed to the 
Assistant Secretary. Upon the filing of an 
appeal, the Contracting Officer shall 
transmit the entire record and a copy of 
his final decision to the Assistant Secre¬ 
tary. If a request for a hearing on the 
record is granted, the Assistant Secretary 
shall proceed pursuant to the Rules of 
Practice and Procedure in part 201 of 
this Title. The decision of the Assistant 
Secretary on any question of fact shall 
be final, conclusive and binding upon 


the party unless determined by a court of 
competent jurisdiction to be fraudulent, 
capricious, or arbitrary, or so grossly er¬ 
roneous as necessarily to imply bad faith 
or is not supported by substantial 
evidence. 

Appendix I—U.S. Department of Commerce, 
Maritime Administration 

INSTRUCTION REGARDING APPLICATION FOR A 
CAPITAL CONSTRUCTION FUND 

An application for a capital construction 
fund under Section 607 of the Merchant 
Marine Act, 1936, as amended (46 U.S.C. 
1177), the Rules and Regulations prescribed 
jointly by the Secretary of the Treasury and 
the Secretary of Commerce (26 CPR Part 3 
and reprinted in 46 CFR Part 391, the “Joint 
Regulations") and individually by the Secre¬ 
tary of Commerce (46 CFR Part 290, the “SOC 
Regulations") shall be prepared and sub¬ 
mitted in the form specified by these Instruc¬ 
tions. 

The application must be legible and shall 
be submitted in six (6) complete seta, includ¬ 
ing the required Schedules and Exhibits. The 
application shall be filed with the Secretary. 
Maritime Administration, Washington, D.C. 
20230. Three of these sets must be duly 
executed and certified by the Applicant. The 
name of the Applicant shall be shown on all 
accompanying papers for identification. 

All questions contained in the application 
must be responded to; if a question is not 
applicable the respondent should so state. 
Additional information may be requested if 
such Information is necessary to aid the Con¬ 
tracting Officer In making a determination 
to enter into a Capital Construction Fund 
Agreement. 

U.S. Department of Commerce, Maritime 
Administration 

application for establishment of a capital 

CONSTRUCTION FUND UNDER SECTION 607, 

MERCHANT MARINE ACT, 1936, AS AMENDED 

The undersigned _ (“Appli¬ 

cant"), a citizen of the United States with¬ 
in the meaning of Section 2 of the Shipping 
Act. 1916, as amended, hereby applies under 
Section 607 of the Merchant Marine Act, 
1936, as amended ("Act”), the Rules and 
Regulations Jointly prescribed by the Secre¬ 
tary of the Treasury and the Secretary of 
Commerce ("Joint Regulations") and indi¬ 
vidually by the Secretary of Commerce 
(“SOC Regulations") to establish a Capital 
Construction Fund to aid in the acquisition, 
construction or reconstruction of a qualified 
vessel, the acquisition, construction or recon¬ 
struction of barges, containers or trailers 
which are part of the complement of a quali¬ 
fied vessel and the payment of the principal 
on Indebtedness incurred in connection with 
the acquisition, construction or reconstruc¬ 
tion of a qualified vessel or a barge, container 
or trailer which is part of the complement 
of a qualified vessel. The fund hereby applied 
for will be effective for deposits relating to 

the taxable year beginning -- 

19 _and ending _____ 19—, and for 

subsequent taxable years. In support of this 
application, the Applicant submits the fol¬ 
lowing information: 

I. As to the identity of and other General 
Information of the Applicant (the following 
data is required to prove the Applicant’s 
citizenship to the satisfaction of the Secre¬ 
tary, also see 46 CFR 355) : 

A. Natural Persons. If the Applicant is ft 
natural person, the following identifying In¬ 
formation should be submitted: 

1. Name. 

2. Address. 

3. Date of birth. 

4. Place of birth. 
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5. Citizenship. 

6. Principal place of business. 

7. Trade name under which business is 
conducted. 

B. Partnerships . Associations, Unincor¬ 
porated Companies. If the Applicant is a 
partnership, association, or unincorporated 
company, the following identifying Informa¬ 
tion should be submitted: 

1. Name of partnership, association, or un¬ 
incorporated company. 

2. Business address. 

3. Date and place of organization. 

4. Name of all partners (general, limited 
and special) of the partnership or trustees 
and holders of beneficial Interests In the as¬ 
sociation or company. 

6. Share owned by each partner, trustee, 
or beneficial owner. 

6. Date of birth of each. 

7. Place of birth of each. 

8. Citizenship of each. 

0. Incorporated Companies. It the Appli¬ 
cant Is an incorporated company, the fol¬ 
lowing identifying information should be 

submitted: 

1. Exact name of Applicant. 

2. State in which Incorporated and date of 
incorporation* 

3. Address of principal executive offices, 
and of important branch offices, if any. 

4. The following information with respect 
to each officer and director of the corpora¬ 
tion: 

a. Name and address. 

b. Office. 

c. Citizenship. 

d. Capital shares owned (specify type, 
whether voting or non-voting and percen¬ 
tage of total of each type issued If five per¬ 
cent (5%) or more). 

6. The name, address and citizenship of 
and number of capital shares owned by each 
person not named in answer to Item 4, own¬ 
ing of record, or beneficially if known, five 
percent (6%) or more of the Issued capital 
shares of any class stock of the Applicant. 

6. A brief statement of the general effect 
of each voting agreement, voting trust, or 
other arrangement whereby the voting rights 
in any shares of the Applicant are owned, 
controlled, or exercised, or whereby the con¬ 
trol of the Applicant is In any way held or 
exercised by any person not the holder of 
legal title to such shares. (Give the name, 
address, citizenship, and business of any 
such person, and. If not an Individual, in¬ 
clude the form of organization.) 

II. As to the Business and Affiliations of 
the Applicant. A. A brief description of the 
principal business activities during the past 
five years of the Applicant and of any prede¬ 
cessor or predecessors of the Applicant: If 
any change Is presently contemplated, a brief 
statement of the nature and circumstances 
thereof. 

B. A list of all companies or persons that 
ere related within the meaning of Section 
4382 of the Internal Revenue Code of 1954, 
as amended, and the regulations thereunder 
(‘‘related companies") or that directly or 
Indirectly through one or more intermedi¬ 
aries. control, are controlled by, or are under 
oommon control with the Applicant, together 
with an indication of the nature of the busi¬ 
ness transacted by each, the relationships be¬ 
tween the companies named, and the nature 
and extent of the control. Tills information 
may be furnished In the form of a chart. 

C. a statement whether during the past 6 
years the Applicant or any predecessor or re¬ 
lated company has been in bankruptcy or 
In reorganization under II-B of the Bank¬ 
ruptcy Act or in any other insolvency or 
reorganization proceedings, and whether any 
substantial property of the Applicant or any 
predecessor or related company has been ac¬ 
quired In any such proceeding or has been 
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subject to foreclosure or receivership during 
such period. If so. give details. 

D. A statement of whether the Applicant 
or any predecessor or related company is 
now or during the past 5 years was Involved 
In any litigation or subject to any outstand¬ 
ing Judgments. If so. give details. 

E. Describe any contemplated plan of re¬ 
organization or recapitalization Involving 
new capital, the consolidation or mergers of 
the Applicant with related or other com¬ 
panies, debt elimination, or other changes or 
modifications In the corporate or individual 
structure, and indicate by appropriate finan¬ 
cial statements the anticipated results 
thereof. 

III. As to the Management of the Appli¬ 
cant. A. A brief description of the principal 
business activities during the past 5 years 
of each director and each principal executive 
officer of the Applicant. 

B. The name and address of each other 
organization engaged In business activities 
related to those carried on or to be car¬ 
ried on by the Applicant with which any per¬ 
son named In the answer to the preceding 
item has any present business connection; 
the name of each such person, and briefly the 
nature of such connection. 

IV. Description of Vessels, Barges, Con¬ 
tainers or Trailers which Applicant Proposes 
to be Incorporated in Capital Construction 
Fund Agreement for the Purpose of Making 
Deposits. Vessels must be eligible vessels as 
that term Is defined In Section 607(k) of 
the Act and 1390.5(b) of the SOC Regula¬ 
tions. Undocumented barges, containers or 
trailers must be part of the complement of 
an eligible vessel as that term is defined In 
Section 607(b) of the Act and i 390.5(d) of 
the SOC Regulations: 

A. Vessels. Provide in a tabular form headed 
"Schedule A" (see prescribed format In 
Appendix II) the vessels owned or leased by 
the Applicant which the Applicant proposes 
to be designated os "Eligible Agreement Ves¬ 
sels" for the purposes of making deposits 
into a Capital Construction Fund pursuant 
to the provisions of Section 607 of the Act, 
giving: 

a. Name and official number. 

b. Specific type. 

c. Capacity (tons of cargo, number of con¬ 
tainers. barges, etc.) 

d. Whether owned or leased, and If leased 
the owner and the owners' address. 

e. Date and place of construction. 

f. If reconstructed, date of redelivery and 
place of reconstruction. 

g. Date documented under laws of the 
United States. 

h. Area of operation. 

1. Full details concerning the service In 
which the Applicant operates or will operate 
each vessel; if the vessel is used for multiple 
purposes Indicate the percentage of time In 
which the vessel Is engaged in each service. 

B. Barges, Containers, and Trailers. Provide 
in a tabular form headed "Schedule A" (see 
prescribed format In Appendix II) the barges, 
containers, and trailers owned or leased by 
the Applicant which the Applicant proposes 
to be incorporated in an Agreement for pur¬ 
poses of making deposits into a Capital Con¬ 
struction Fund pursuant to the provisions 
of Section 607 of the Act, glving< 

a. Number of Barges, containers or trailers 
which are part of the complement of an eli¬ 
gible vessel; name and official number of 
barges which are not a part of the comple¬ 
ment of an eligible vessel. 

b. Specific type. 

c. Size or capacity. 

d. Whether owned or leased, and If leased 
the owner and the owner’s address. 

e. Date and place of construction. 

f. If reconstructed, date of redelivery and 
place of reconstruction. 
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g. Date documented under the laws of the 
United States. 

h. Area of operation. 

1. The vessel or vessels for which the 
barges, containers and trailers are part of 
the complement; full details concerning the 
service in which the Applicant operates or 
will operate each barge which Is not a part 
of a complement. 

V. Purposes for which Qualified With¬ 
drawals are Proposed. Applicant Is advised 
that Information furnished In response to 
sections A, B. C and D of this Item Is for 
the purpose of Inducing the United States to 
enter into an agreement to establish a Cap¬ 
ital Construction Fund pursuant to Section 
607 of the Act. In connection therewith at¬ 
tention is directed to Section 607(f) (2) of 
the Act which states, "Under Joint regula¬ 
tions. If the Secretary of Commerce deter¬ 
mines that any substantial obligation under 
any agreement is not being fulfilled, he may. 
after notice and opportunity for hearing to 
the person maintaining the fund, treat the 
entire fund or any portion thereof as an 
amount withdrawn from the fund in a non¬ 
qualified withdrawal.” Also see 5 390.13 of 
the SOC Regulations. 

A. Acquisition or Construction of Vessels. 
Provide in form headed "Schedule B” (see 
prescribed format in Appendix II) the pro¬ 
posed program for the acquisition or con¬ 
struction of vessels, giving: 

a. Number, type and commercial charac¬ 
teristics of vessels to be acquired or con¬ 
structed. 

b. Whether vessels will be replacements or 
additions, and if replacements identify ves¬ 
sels to be replaced. 

c. Projected date of acquisition or award 
of construction contract. 

d. Projected date of commencing oper¬ 
ations. 

e. Estimated total cost. 

f. Method by which estimated total cost 
of project was determined. 

g. Estimated amount of Capital Construc¬ 
tion Fund monies to be used as down pay¬ 
ment by the Applicant. 

h. Estimated amount of borrowings and 
the amount of such borrowings to be re¬ 
tired by qualified withdrawals from the 
Capital Construction Fund, including an¬ 
ticipated terms of such financing. 

I. Intended area of operation. 

J. Full details concerning the use of the 
proposed vessel; If the vessel Is to be used 
for multiple purposes indicate the approxi¬ 
mate percentage of time in which the vessel 
will be engaged In each service. 

B. Acquisition or Construction of Barges, 
Containers and Trailers. Provide in a form 
headed "SCHEDULE B" (see prescribed for¬ 
mat in Apendix II) the proposed program 
for acquisition or construction of barget, 
containers and trailers giving: 

a. Number, type and size of barget, con¬ 
tainers and trailers. 

b. Whether barges, containers and trail¬ 
ers will be replacements or additions, if re¬ 
placements identify barget, containers or 
trailers to be replaced. 

c. Projected date of acquisition or ward of 
construction contract. 

d. Projected date of Introduction into 
service. 

e. Estimated total cost. 

t. Method by which estimated total coet 
of project was determined. 

g. Estimated amount of Capital Construc¬ 
tion Fund monies to be used as down pay¬ 
ment by the Applicant. 

h. Estimated amount of borrowings and 
the amount of such borrowings to be re¬ 
tired by qualified withdrawals from the 
Capital Construction including anticipated 
terms of such financing. 

L Identification of vessels for which the 
barges, containers and trailers will be part 
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of the complement, and the vessel’s area of 
operation. In the case of barges which are 
not a part of the complement of a vessel 
provide the barges’ intended area of opera¬ 
tion. 

J. Pull details concerning the use of the 
proposed barge; if the barge is to be used 
for multiple purposes indicate the approxi¬ 
mate percentage of time in which the barge 
will be engaged In each service. 

C. Reconstruction of Vessels. Provide in a 
form headed “SCHEDULE B” (see prescribed 
format in Appendix II) the proposed pro¬ 
gram for reconstruction of vessels, giving: 

a. Identification of vessels to be recon¬ 
structed. 

b. Nature and extent of proposed recon¬ 
struction. 

c. Projected date of award of reconstruc¬ 
tion contract. 

d. Projected date of commencing opera¬ 
tions with reconstructed vessels. 

e. Estimated total cost. 

f. Method by which estimated total cost of 
project was determined. 

g. Estimated amount of Capital Construc¬ 
tion Fund monies to be used as down pay¬ 
ment by the Applicant. 

h. Estimated amount of borrowings and 
amount of such borrowings to be retired 
by qualified withdrawals from the Capital 
Construction Fund, Including anticipated 
terms of such financing. 

I. Intended area of operation. 

J. Full details concerning the use of the 
proposed vessel; if the vessel Is to be used 
for multiple purposes Indicate the approxi¬ 
mate percentage of time in which the vessel 
will be engaged in each service. 

D. Reconstruction of Barges, Containers 
and Trailers. Provide in a form headed 
*’SCHEDULE B” (see prescribed format in 
Appendix II) the proposed program for re¬ 
construction of barges, containers and trail¬ 
ers, giving: 

a. Number, type and size of bargee, con¬ 
tainers. 

b. Nature and extent of proposed recon¬ 
struction work. 

c. Projected date of award of reconstruc¬ 
tion contract. 

d. Projected date of completion of recon¬ 
struction work. 

e. Estimated total cost. 

f. Method by which estimated total cost 
of project was determined. 

g. Estimated amount of Capitol Construc¬ 
tion Fund monies to be used as down pay¬ 
ment by the Applicant. 

h. Estimated amount of borrowings and 
amount of such borrowings to be retired by 
qualified withdrawal from the Capital Con¬ 
struction Fund including anticipated terms 
of such financing. 

I. Identification of vessels for which the 
barges, containers, and trailers will be part 
of the complement, and the vessel’s area of 
operations. In the case of barges which are 
not a part of the complement of a vessel 
provide the barges' area of operation. 

J. Full details concerning the use of the 
proposed barge; if the barge is to be used 
for multiple purposes indicate approximate 
percentage of time in which the barge will be 
engaged in each service. 

E. Payment of Principal on Existing In¬ 
debtedness Incurred in Connection with the 
Acquisition. Construction or Reconstruction 
of a Qualified Vessel or a Barge. Container 
or Trailer which is Part of the Complement 
of a Qualified Vessel. Provide in a form 
headed “Schedule B" (see prescribed format 
in Appendix II) the proposed program for 
payments of principal on existing indebted¬ 
ness incurred in connection with the acqui¬ 
sition, construction, or reconstruction of 
qualified vessels, barges, containers, or trail¬ 
ers, giving: 


a. Name, official number or other identi¬ 
fying information for the vessel, barge, con¬ 
tainer. or trailer. 

b. Whether the debt was incurred for ac¬ 
quisition, construction or reconstruction 
demonstrating evidence of a direct connec¬ 
tion between the qualified vessel and the 
debt which was incurred. 

c. The aggregate principal balance of such 
indebtedness as of the date of this applica¬ 
tion. 

d. The dates and amounts of payments of 
principal to liquidate the outstanding debt 
in accordance with the applicable loan agree¬ 
ments or other documents. 

VI. As to the Depository to be Used for the 
Capital Construction Fund. Provide in a 
tabular form headed “Schedule C“ (see pre¬ 
scribed format in Appendix II) the full 
name and complete address of the financial 
institution which will act as depository. In¬ 
dicate the type of account, l.e., checking, 
savings, trust, in which the funds will be 
held. 

VII. Proposed Schedule of Minimum 
Amounts Available for Deposit into the Cap¬ 
ital Construction Fund. Provide in a tabular 
form headed “Schedule D“ (see prescribed 
format in Appendix II) a proposed program 
for deposits to the Capital Construction 
Fund commencing with the beginning of the 
first taxable year for which the Agreement 
applies. The applicant is advised that the 
purpose of Schedule D is to insure that a 
sufficient commitment has been made to ac¬ 
complish the objectives contained in Sched¬ 
ule B. Minimum annual deposits are not 
required, but a minimum amount must be 
deposited for each 3 year period under the 
Agreement. For each such 3 year period of 
the proposed Schedule D the Applicant will 
indicate not only the minimum amount to 
be deposited, but also the source of such 
deposit, giving amount expected to be derived 
from: 

a. Ordinary income attributable to the 
operation of agreement vessels. 

b. Net proceeds from the sale or other dis¬ 
position of agreement vessels. 

c. Receipts from the investment or rein¬ 
vestment of amounts held In the fund. 

d. Earned depreciation on agreement 
vessels. 

VIII. Financial Statements and Reports of 
the Applicant Including Predecessors. A. Fi¬ 
nancial Statements. For each of the past 
three fiscal years provide: 

1. Statements of Financial Conditions. 

2. Statements of Operations. 

3. Statements of Retained Earnings. 

B. Reports. If the books of the Applicant 
were audited by an Independent certified 
public accountant copies of the public ac¬ 
countant’s reports shall be submitted for 
each of the past three fiscal years. 

IX. As to Exhibits Furnished. At the time 
of original filing, the foliowring exhibits 
properly Identified, shall be furnished: 

Exhibit I—A copy of the Certificate of In¬ 
corporation of the Applicant or other orga¬ 
nization papers including all amendments 
thereto presently In effect. 

Exhibit II—A copy of the By-Laws or 
other governing Instruments of the Appli¬ 
cant, Including all amendments thereto 
presently in effect. 

Exhibit III—Such other financial state¬ 
ments, copies of contracts, schedules and 
other required data which the Applicant de¬ 
sires to incorporate by reference. 

X. A statement of any additional informa¬ 
tion which. In the opinion of the Applicant, 
is necessary to make the application and at¬ 
tached exhibits true and complete. 

XI. A specific written request, pursuant 
to 6 U.8.C. Section 552(b)(4) must accom¬ 
pany the application if the Applicant wishes 
certain trade secrets, financial and com¬ 


mercial information contained in this appli¬ 
cation, to be withheld from disclosure. The 
Assistant Secretary of Commerce for Mari¬ 
time Affairs will endeavor to respect such a 
request, acting wrtthin the limits of the ap¬ 
plicable provisions of the Freedom of Infor¬ 
mation Act. 

State of_1 

County of..J 88 *’ 


Dated____19_ 


Name of Applicant 

By.. 

Name and Title 

I.__ do certify that I am the 


(Title of Office) of (Exact Name of Appli¬ 
cant) . the Applicant on whose behalf I have 
executed the foregoing application; that the 
Applicant is a citizen of the United States 
within the meaning of Section 2 of the Ship¬ 
ping Act. 1916, as amended (46 U.S.C. 802); 
that this application is made for the purpose 
of inducing the United States of America 
to permit the Applicant, pursuant to Section 
607 of the Merchant Marine Act, 1936, as 
amended, the Joint Regulations and the SOC 
Regulations to establish a Capital Construc¬ 
tion Fund for the purposes set forth in Sub¬ 
section 607(f) of the Act; that I have care¬ 
fully examined the application and all docu¬ 
ments submitted in connection therewith 
and, to the best of my knowledge, informa¬ 
tion and belief, the statements and repre¬ 
sentations contained in said application and 
related documents are full, complete, accur¬ 
ate, and true. 


Subscribed and sworn to before me, a 

_in and for the State and County 

above named, this_day of-- 

19. 


My Commission expires__ 

Note: The United States Criminal Code 
makes it a criminal offense to knowingly and 
willfully falsify, conceal or cover up by any 
trick, scheme, or device, a material fact from, 
or make any false, fictitious or fraudulent 
statements or representations or make or 
use any false wrrltlng or document knowing 
the same to contain any false, fictitious or 
fraudulent statement to, any department or 
government agency of the Uinted States as 
to any matter within Its Jurisdiction (18 
U.S.C. 1001). 

APPENDIX n—SAMPLE CAPITAL CONSTRUCTION 
FUND AGREEMENT 

This Capital Construction Fund Agreement 
(the “Agreement*’), made on the date here¬ 
inafter set forth, by and between the United 
States of America, represented by the Asist- 
ant Secretary of Commerce for Maritime Af¬ 
fairs (the “Assistant Secretary”) and XYZ 
Company, a corporation organized and exist¬ 
ing under the laws of the State of Delaware 
(the “Party”), a citizen of the United States 
of America. 

Whereas: 

1. The Party has applied for the establish¬ 
ment of a Capital Construction Fund 
("Fund") under section 607 of the Merchant 
Marine Act, 1936. as amended (the “Act”); 

2. The Party Is the owmer, lessee or has con¬ 
tracted for the construction of one or more 
eligible vessels as defined In section 607(k) 
of the Act which are listed in Schedule A to 
the Agreement; 

3. The Party has a program for the con¬ 
struction or acquisition of qualified agree¬ 
ment vessels as defined in section 607 (k) of 
the Act, which program Is described in Sche¬ 
dule B to the Agreement; 

4. The Assistant Secretary and the Party 
desire to enter Into the Agreement for the 
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purpose of providing replacement vessels, ad¬ 
ditional vessels, or reconstructed vesesls, built 
in the United States and documented under 
the laws of the United States for operation 
in the United States foreign. Great Lakes, or 
noncontiguous domestic trade; 

5. The Assistant Secretary has determined 
that the Party qualifies for the Agreement 
under the Act; and 

6. The Assistant Secretary has authorized 
the award of the Agreement upon the terms 
and conditions set forth herein subject to 
the Act, as it may be amended from time to 
time, and such rules and regulations, as shall 
be prescribed by the Secretary of Commerce 
or his delegate, either alone or Jointly with 
the Secretary of the Treasury as necessary to 
carry out the powers, duties and functions 
vested in them by the Act (the “rules and 
regulations”); 

Now, therefore, in consideration of the 
premises the Assistant Secretary and the 
Party hereby agree as follows; 

1. Establishment of a fund. (A) A Fund Is 
hereby established for the purposes set forth 
in Article 2 hereof, pursuant to such terms 
and conditions as shall be prescribed In the 
Agreement, the Act, or the rules and regu¬ 
lations. 

(B) The Fund shall be established in the 
depositories listed in Schedule C hereof. 

2. Purpose of the fund. The Fund estab¬ 
lished hereunder shall be utilized to provide 
for replacement vessels, additional vessels, or 
reconstructed vessels, built In the United 
States and documented under the laws of the 
United States for operation In the United 
States foreign, Great Lakes, or noncontigu¬ 
ous domestic trade, and to provide for quali¬ 
fied withdrawals to achieve the program set 
forth in Schedule B hereof. 

3. Term of agreement. This Agreement 
shall be effective on the date of execution by 
the Assistant Secretary and shall continue 
until terminated under Article 4. 

4. Termination of agreement. (A) This 
Agreement may be terminated at any time 
under any of the following circumstances: 

(1) Upon written mutual consent of the 
parties. 

(2) Upon written notice by the Party, a 
change has been made in the rules and regu¬ 
lations which would have a substantial effect 
upon the rights or obligations of the Party. 

(B) The Agreement shall terminate upon 
completion of the program as set forth In 
Schedule B hereof. 

(C) Upon termination of the Agreement 
pursuant to paragraphs (A) and/or (B) 
hereof all amounts remaining in the Fund 
shall be treated as If withdrawn In a non¬ 
qualified withdrawal on the date of termi¬ 
nation of the Agreement, as that term is 
defined in the Act and the rules and regula¬ 
tions. 

5. Deposits to be made into the fund. (A) 
Subject to any restrictions contained in the 
Act. the rules and regulations, or the Agree¬ 
ment, the Party may deposit, for each taxable 
year to which this Agreement applies, 
amounts representing: 

(1) Taxable income attributable to the 
operation of the vessels listed In Schedule A 
or B to this Agreement; 

(2) The depreciation allowable under sec¬ 
tion 167 of the Internal Revenue Code of 
1954, on the vessels listed In Schedule A or 
B to this Agreement; 

(3) The net proceeds from the sale or other 
disposition of any of the vessels listed In 
Schedule A or B to this Agreement; and 

(4) The net proceeds from insurance or In¬ 
demnity attributable to the vessels listed in 
Schedule A or B to this Agreement. 

(B) The Party shall deposit for each 
taxable year to which this Agreement ap¬ 
plies: 
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(1) All receipts from the Investment or 
reinvestment of amounts held in the Fund, 
except that the Party shall not be permitted 
to deposit more than is necessary to complete 
Its program set out in Schedule B to this 
Agreement; and 

(2) The net proceeds from the mortgage 
of any vessel listed In Schedule B to this 
Agreement for which qualified withdrawals 
from the fund have been made. 

(C) Notwithstanding anything in para¬ 
graph (A) or (B) hereof to the contrary, 
the Party shall make the minimum deposits 
set forth in Schedule D hereof, at the time 
and in such amounts as may be set forth 
therein. The Party specifically agrees to de* 
posit one hundred percent of allowable tax¬ 
able Income attributable to the operation of 
agreement vessels, in order to meet Its obli¬ 
gations under this paragraph. 

(D) In the event that any leased vessel 
listed in Schedule A hereof Is included in 
another Capital Construction Fund Agree¬ 
ment. the maximum amount of deprecia¬ 
tion which the Party may deposit in respect 
to that vessel shall be calculate ', by using 
the allowable percentage of the depreciation 
ceiling listed fer that vessel in Schedule A. 

6. Withdrawals from the fund. (A) The 
Party may make such qualified withdrawals 
(as that term is defined in the Act and the 
rules and regulations) as shall be necessary 
to fulfill the obligations set forth In Sched¬ 
ule B hereof. Any such qualified withdrawal 
may be made without the consent of the 
Assistant Secretary, except as required by 
the rules and regulations. 

(B) Any other withdrawal from the Fund 
shall be made only upon the prior written 
consent of the Assistant Secretary, as re¬ 
quired by the rules and regulations. 

7. Investment of the fund. (A) The Party, 
at its discretion, may invest assets held in 
the Fund in accordance with the Act and 
the rules and regulations. 

(B) The Party agrees that when invest¬ 
ing assets held in the Fund to make such 
investments so as tc insure that sufficient 
cash is available at the time qualified with¬ 
drawals are required in accordance with 
the program described in Schedule B to 
this Agreement. 

8. Pledges, assignments and transfers. (A) 
The Party agrees not to assign, pledge or 
otherwise encumber, either directly or indi¬ 
rectly or through any reorganization, merger, 
or consolidation, all or any part of this 
Agreement, the Fund, or any assets in the 
Fund without the prior written consent of 
the Assistant Secretary; provided however, 
the Party may transfer the assets of the 
Fund, In whole or in part, to an investment 
trustee, as provided in the rules and regula¬ 
tions. 

(B) The Party shall not obligate any as¬ 
sets in the Fund as a compensating balance. 

(C) The Party may not sell, transfer or 
otherwise dispose of any vessel, or part 
thereof, described in Schedule B without 
the prior written consent of the Assistant 
Secretary. 

9. Records and reports. (A) Every affiliate, 
domestic agent, subsidiary or holding com¬ 
pany connected with, or directly or indi¬ 
rectly controlling or controlled by the Party 
shall keep its books, records, and accounts 
relating to the maintenance, operation, 
servicing of the vessel (s) and/or service(s) 
covered by this Agreement in such form as 
may be prescribed by the Assistant Secre¬ 
tary under the rules and regulations. 

(B) The Assistant Secretary agrees not to 
require the duplication of books, records and 
accounts required to be kept in some other 
form by the Interstate Commerce Commis¬ 
sion or the Secretary of the Treasury, so 
long as the information required in para¬ 
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graph (A) hereof is made available to the 
Assistant Secretary. 

(C) The Party agrees to file, upon notice 
from the Assistant Secretary, balance sheets, 
profit and loss statements, and such other 
statements of financial operations, special 
reports, charters, ships logs, memoranda of 
facts and transactions, as in the opinion of 
the Assistant Secretary may affect the Party’s 
performance under this Agreement. 

(D) The Assistant Secretary may require 
by regulation that any of such statements, 
reports and memoranda shall be certified by 
independent certified public accountants 
acceptable to the Assistant Secretary. 

(E) The Assistant Secretary may require 
the Party to establish and maintain systems 
of control of expenses and revenues in con¬ 
nection with the operation of the agreement 
vessel(s). 

(F) The Party agrees to submit promptly 
to the Assistant Secretary any contract 
executed in connection with the program de¬ 
scribed in Schedule B to this Agreement. 

(G) The Assistant Secretary is hereby au¬ 
thorized to examine and audit the books, 
records, and accounts of all persons referred 
to in this Article whenever he may deem it 
necessary or desirable. 

10. Modification and amendment. This 
Agreement may be modified or amended at 
any time by mutual written consent. 

11. Incorporation of schedules. The Sched¬ 
ules attached hereto are a part of this Agree¬ 
ment. 

12. Liquidated damages. (A) In the event 
that the Party operates any qualified agree¬ 
ment vessel described in Schedule B hereof 
In geographic trades other than those per¬ 
mitted by section 607 of the Act, this Agree¬ 
ment and/or the rules and regulations, the 
Party shall pay to the United States an 
amount of liquidated damages for each day 
of such impermissible geographic trading 
which shall reflect the time value of the de¬ 
ferral of Federal Income Tax which the 
Party has received. This amount shall be 
calculated as follows: 

(1) For each vessel constructed or acquired 
within one year of final delivery from the 
shipyard with the aid of qualified with- 
drawals the daily rate shall be $0.07523 for 
each $1,000 which has been or may be with¬ 
drawn from the Fund pursuant to Schedule 
B hereof applicable to the vessel involved: 

(2) For each vessel reconstructed or ac¬ 
quired more than one year after final delivery 
of the vessel from the shipyard with the aid 
of qualified withdrawals the daily rate shall 
be $0.04763 for each $1,000 which has been 
or may be withdrawn from the Fund pur¬ 
suant to Schedule B hereof applicable to the 
vessel involved. 

(B) The Party agrees to pay the daily rate 
of liquidated damages to the Assistant Secre¬ 
tary, for deposit in the Treasury of the United 
States, within the time limits provided for 
in the rules and regulations. 

(C) Nothing in this Article shall in any 
way be construed to diminish or waive any of 
the Assistant Secretary's other remedies for 
breach under the Act. the Agreement, or the 
rules and regulations. 

(D) Notwithstanding the fact that the 
Agreement may be terminated pursuant to 
the provisions of Article 4 hereof, or other¬ 
wise. the provisions of this Article 12 shall 
continue for twenty (20) years from the date 
of each vessel’s final delivery, in the case of 
vessels constructed or acquired within one 
year of final delivery with the aid of qualified 
withdrawals, and for ten (10) years in all 
other cases, except as provided in the rules 
and regulations. 

13. Warranties and representations by the 
party. The Party hereby warrants and repre¬ 
sents that: 
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(A) The Party is a citizen of the United 
States within the meaning of section 2 of the 
Shipping Act. 1916, as amended and will con¬ 
tinue to be so for the term of this Agreement. 
The Party agrees that, each year, within 30 
days alter the annual meeting of Its stock¬ 
holders, it shall file a supplemental affidavit 
as evidence of Its continuing United States 
citizenship, provided that, any changes In 
data last furnished with respect to officers, 
directors, and stockholders holding 5 percent 
or more of the Issued and outstanding stock 
of each class or series, which would result 
in a loss of the Party’s status as a U.S. citi¬ 
zen shall be promptly reported to the As¬ 
sistant Secretary. 

(B) The Party owns or is the lessee or has 
contracted for the construction of one or 
more eligible vessels within the meaning of 
subsection 607(k) of the Act as listed in 
Schedule A hereof. 

(C) The qualified vessels described In 
Schedule B hereof: 

(1) Were or will be constructed or recon¬ 
structed In the United States, except as pro¬ 
vided In the Act and the rules and regula¬ 
tions; 

(2) Are or will be documented under the 
laws of the United States and will continue 
to remain so documented; and 

(3) Will be operated In the foreign. Great 
Lakes or noncontiguous domestic trade of the 
United States within the meaning of the Act 
and the rules and regulations. 

(D) The Party will meet its deposit obliga¬ 
tions as agreed upon In Article 5 of the Agree¬ 
ment. 


(E) The Party will promptly Inform the 
Assistant Secretary, In writing, of any change 
in circumstances which would tend to ad¬ 
versely affect the ability of the Party to carry 
out Its obligations under the Agreement. 

(F) The Party will faithfully conform to 
all rules and regulations governing the Agree¬ 
ment and the Fund. 

(G) Nothing of monetary value has been 
Improperly given, promised, or Implied for 
entering Into this Agreement. The Party 
further warrants that no improper personal, 
political or other activities have been used or 
attempted in an effort to Influence the out¬ 
come of the discussions or negotiations lead¬ 
ing to the award of this Agreement. Breach 
of this warranty shall constitute an event of 
default for which the Assistant Secretary 
shall have the right, notwithstanding Article 
4. to terminate this Agreement without 
liability to the United States. 

14. Default in obligations . (A) If the As¬ 
sistant Secretary determines that any sub¬ 
stantial obligation under this Agreement Is 
not being fulfilled by the Party, he may under 
the rules and regulations and after the Party 
has been given notice and an opportunity to 
be heard, declare a breach and treat the en¬ 
tire Fund, or any portion thereof, as an 
amount withdrawn In a nonqualified with¬ 
drawal. 

(B) The Assistant Secretary may provide 
an opportunity for the Party to cure a 
breach declared pursuant to paragraph (A) 
of this Article 13. 

(C) Events of breach by the Party shall 
include, but shall not be limited to: 


(1) Failure in any respect to use dv.e 
diligence In performing the program set forth 
In Schedule B to this Agreement: 

(2) Obligating the assets in the Fund as a 
compensating balance; 

(3) Failure to make deposits required in 
Schedule D to this Agreement; 

(4) Failure to secure written permission 
from Assistant Secretary when such permis¬ 
sion Is required by the rules and regulations: 

(6) Failure to submit required reports 
and/or records on a timely basis as provided 
In Article 9 hereof; 

(6) Any material misrepresentation made 
by the Party or any failure by the Party to 
disclose material Information. In connection 
with this Agreement whether before or after 
execution hereof and whether made In an 
application, report, affidavit, or otherwl?*e: or 

(7) Failure by the Party to comply with 
any provisions of section 607 of the Act. the 
rules and regulations, or the Agreement. 

15. Extension of Federal income tax bene¬ 
fits. The Assistant Secretary agrees that the 
Federal income tax benefits provided in the 
Act and the rules and regulations shall be 
available to the Party if the Party shall carry 
out Its obligations under this agreement. 

United States of 

(seal) America, 

Attest: 


Date of Execution 

(SEAL) 

Attest: XYZ Company, 


Secretary President 


XYZ Co.—Schedule A—eligible agreement vessels 


Name of vessel 


Specific type ('opacity Owned or leased and owner If leased Pate and place constructed 


(a) 


(b) 


(o) 


(d) 


<e> 


SS Smith, official No. 23642ft.Tanker. 58.000 dwt. .Leased; ABC Ships, Inc.. San Diego, 1962, American Steel, Pan Franciso 

Calif., 50 percent of depreciation Call/, 
celling. 

88 Brown, official No. 325111--do... 265.000dwt. Owned..... 1974. Southern Shipyards, Mobile. Ala. 

88 Jones, official No. 190528.. .Container ship. 30.000 dwt, 500 400-ft con- do.. . 1984, Bond Shipyard. New York, N. Y. 

talners. 

lltrcultM, official No. 256,125....Oceangoing tugboat... 106 ft 2,000 hp__ do 1968, Washington Iron Works, Seattle, 

Wash. 

XYZ-1, official No. 257,164.. Roll-on. roll-off barge. 1,200 gr ton, 46 40-ft con- do. - 1968, Washington Iron Works, 8eattle, 

talners. Wash. 

XYZ-t, official No. 280,138.do..do.. . do . ...... 1969, W'ashlngton Iron Works, Seattle, 

Wash 

OTC-96, official No. 262,170_do.. 1,500 gr ton, 00 40-ft con- Leased; Oregon Towing Co., Port- 1969, J. A J. Shipyard, Portland, 

talners. land. Oreg., 100 percent of deprecia- Or eg. 

tlon ceiling. 

200 Trailers, Nos. 111032-A-10677B-IM Dry cargo. .. 40 ft. . Leased; International Leasing Co., 1968, Acme Container Corp., Now 

through U032-A-10877B-1M. New York, N.Y. 0 percent of do- York, N.Y. 

predation celling. 

1.500 containers, Nos. 312 A through 1312 Refrigerated dry .do. — Owned. 1989. Aluminum Products, Inc., Dallas, 

A. cargo. Tex. 


Date and place Date Area of operation Details of service 

reconstructed documented 


(0 


(g) 


(h) 


(I) 


83 Smith, official No. 236425.Not available__ 

88 Brown, official No. 325111_do.. 

BS Jones, official No. 190628__1970. Li tlon Systems, Mis¬ 

sissippi. 

Hercules, official No. 256,125.Not available-- 

XYZ-1, official No. 257,184....do. 

XYZ-t. official No. 280,138--do__ 

OTO-96, official No. 262,170.do__ 

200 trailers, Noe. 111032-A-10677B-1M_do. 

through 11032-A-10877B-IM. 

1,500 containers, Noe. 312 A through-do...— 

1312 A. 


1962 Noncontiguous domestic Carriage of crude oil from Valdet, Alaska, to west coast of 
trade. the continental United States. 

1974 U.S. foreign trade--Worldwide carriage of crude oil. 

1954 U.S. foreign and noncon- Container service between Japan and California via Hawaii, 
tiguous trade. 

1968 Domestic---Towing roll-on. roll-off barges from Puget Sound to San 

Francisco. 

1968 .do. ... - Carriage of trailer type containers between Puget Sound 

and 8an Francisco. 

1989 -do.. Do. 

1969 .do. Do. 

NA.do. For use on Barges XYZ-1, XYZ-t, and OTC-33. 

NA U.S. foreign noncontiguous For use as complement of SS Jones. 
domestic trade. 
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Amount to be Approximate date of— Anticipated 

Vessel name and General Approximate withdrawn - area of 

official number characteristics cost from fund Contract Delivery operation 


XYZ Co., program objectives. — II. Reconstruction of vessels 


Amount to be Approximate date of— Anticipated 

Vessel name and Oeneral Approximate withdrawn -— area of 

official number characteristics cost from fund Contract Delivery operation 


XYZ Co., program objectives. — III. Payment of principal on existing indebtedness 


Vessel name and official number Purpose of indebtedness Amount to be paid from fund 


XYZ Company 


SCHEDULE C-DEPOSITORIES FOR CAPITAL CON¬ 

STRUCTION FUND 


Name 

1. First American Bank 

checking account. 

2. Southern California 

National Bank In¬ 
vestment trustee 
established pursuant 
to sec. 390.7 of the 
SOC regulations. 


Address 

2001 Park Ave., 
San Francisco. 
Calif. 94109. 

1 Waterfront 
Place, San 
Francisco, 
Calif. 94101. 


XYZ Co.—Schedule D—Minimum Deposits 


[In thousands) 


Taxable year Ordinary income Net proceeds Fund interest Depreciation Total 


197310 1975. 

1976 to 1978.. . 

1979 to 1981. 

1982 to 1984. 

1085 to 1987. 

1988 to 1990. 

$3,150 

2,900 

3,000 . 

2,800 . 

2,850 . 

2,900 . 

1*2,400 
* 1,500 

1991 to 1993. 

3,000 . 


1994 to 1996. 

3,100. 


1997 to 1999. 

3,250 . 


2000. 

3.200 ... 



$250 . 


$5,800 

325 . 

4,725 

350 

85 

3,435 

75 

126 

3.000 

90 

60 

3.000 

100. 


3,000 

100. 


3,100 

110. 


3.210 

120. 


3,370 

120. 


3,320 


Total... $35,960 


‘ Not proceeds from sale of barjres X YZ-t and X YZ~t for $1,200,000 each. 
* Net proceeds from sale of tog Hercules. 


Appendix III—U.S. Department of Com¬ 
merce, Maritime Administration 

l Illustrative sample of the report required by 
the Maritime Administration pursuant to 
46 CFR 390 prescribing the capital con¬ 
struction fund reporting requirements to 
be followed by those companies which are 
party to a capital construction fund agree¬ 
ment] 

Exhibit A—XYZ Company 

SUMMARY OF CA8H, SECURITIES, AND STOCK ON 
DEPOSIT AND NET ACCRUED DEPOSITS TO AND 
AQCRUED WITHDRAWALS FROM THE CAPITAL 
CONSTRUCTION FUND AS OF JUNE 30, 19— 

Thousands 


Cash (exhibit A-l and B)-61, 026 

Securities and stock—adjusted basis 

(exhibit A-2 and B).. 2. 660 


Fund total for tax purposes on deposit 

(exhibit C). 3.585 

Net accrued deposits and withdrawals 

(exhibit A-3). 450 


Fund total (agrees with balance sheet 
submitted at this date) on deposit 
for book purposes—June 30, 19—__ 4. 036 

PORTION OF FUND TOTAL FOR TAX PURPOSES AS 
OF JUNE 30. 19—, WHICH REPRESENTS A **CCFI 
SECURITY AMOUNT" PURSUANT TO AN AGREE¬ 
MENT COVERING THE DUAL USE OF A CAPITAL 
CONSTRUCTION FUND 

Thousands 


Balance brought forward_ $403 

Deposits _ 82 

Total "CCF: Security Amount"_ 485 


Exhibit A-l—XYZ Company 

SUMMARY OF CASH ON DEPOSIT IN CAPITAL 
CONSTRUCTION FUND AS OF JUNE 30, 19- 

Thousands 

♦First American Bank, San Francisco, 

Calif., checking account No. 664- 

0876-211 ...$1,025 

Total cash In capital construction 

fund at June 30, 19—- 1, 025 
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Exhibit A-2.— XYZ Co. 

{Summary of securities and stock (adjusted basis and fair market value) in capital construction fund as of June 30 

19— (in thousands)! 


Adjusted Pair market 
basis value 


Treasury notes—due July 4, 10—. $800,000 face value, 1st American Bank San Fran¬ 
cisco. CaMf., trust account No. 610 - 1 ’135. 

Negotiable certificate of deposit-due July 31, 19-, $500,000 at 8 pmotlfl American’ 

Bank, ban Francisco Calif., CD No. 186007. 

V.S.A. Motors, Inc.—class A common stock, 5,000 shares. Southern C^orniaNationai* 

Bank, trust account No. 358-21... 

Energy Co.. Inc.—1st prelerrod, 4,100 shares. Southern California'National Bank. 

trust account No. 358-21. 

Boon Corp.—class A common stock, 16,000 shares,’SouthernCallfoniia NationaiBankl 
ban Francisco, Calif., trust account No. 358-21... 


$760 

500 

625 

205 

470 


$700 

500 

725 

255 

520 


Total securities and stock In capital construction fund at June 30, 19—.. 2,560 2,760 


Exhibit A-3 —XYZ Company 

SUMMARY or NET ACCRUED DEPOSITS AND WITH¬ 
DRAWALS IN CAPITAL CONSTRUCTION FUND AS 
OF JUNE 19- 


Thou - 

Accrued deposits: sands 

19— income (6 mo ended June 30. 

1&-). $500 

Depreciation _ 200 


Accrued withdrawals: 

Progress payment made from gen¬ 
eral fund—hull 210_ 


700 

250 


Net accrued deposits and withdraw¬ 
als in capital construction fund 
at June 30, 19—_ 450 

Exhibit B.— XYZ Co. 


(Transcript of transactions In the capital construction fund for Uie 6 mo endod Jane 30,19—J 


Date 


Description of transaction 


Cash 


Debit Credit 


Securities and stock 
(at adjusted basis) 


Doblt Credit 


Detail 


Jan. 1. 19—.. Balances brought forward... $1,500,000 .$2,000,000 

Jan. 1.19—.. Bond debt payment— 38 .. $250,000 . 

Smith . 

Jan. 3,19—.. Deposit 19— depreciation... 300,000 .. 

Jan. 4, 19—.. Purchased Treasury notes—. 752,000 752,666 

00 days at 6-peroent dis¬ 
count. 

Feb. 29,19—. Dividends corned.. 4,500 _ 


Mar. 15,19—. Progress payment No. 3 hull . 172,500 . 

210 . 

Apr. 4,19—.. Sale of Treasury notes—cost. 762.000 __ _ 

Income from sale . 48,000 . .. 

Apr. 4, 19—.. Purchased Treasury notes . 700.000 700.666 

90 days at 5-percent dis¬ 
count. 

Apr. 15,19—. Deposit from 19— earnings.. 310.000 ..... 

May 15, 19—. Progress payment No. 4— . 180,000 . 

hull 210. 

June 15,19—. Bale of stock—cost __ 200.000 .. 

Gain on sale of stock 25,000 


Balances carried forwarded.. 1,025,000 ..2.660,000 


.$800,000 at G-percent 

discount. 

.$0.45 per share on 

10,000 shares Boon 
Corp. 


752,000 

.$800,000 at 5-percent 

discount. 


200.000 4,000 shares at $56.25 
per share. 

..Energy Co., Inc. 


Exhibit C.— XYZ Co. 

(Summary of total transaction affecting the tax account balances in the capital construction fund for the 6 moa. 

ended June 30,19—] 


Ordinary Capital gain Capital Total 

income 


Opening balance, Jan. i 19—. $1.000.000 

Deposits, income, transfers in, etc.. 362.500 

Total.. 1,362.500 

Withdrawals, tosses, transfers out, etc... 

Balance at June 30, 19—. 1 ,362.500 


$1,000,000 

25,000 

1,025,000 


1,025,000 


$1,500,000 

300,000 


1,800,000 

602.500 


1,197,500 


$3,500,000 

687,500 


4. 187.500 
602.600 


3,585.000 
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Exhibit D—XYZ Company 

SUMMARY BY VESSEL OF QUALIFIED WITH- 

DRAWALS from the fund for the six 

MONTHS ENDING JUNE BO, 19- 

A. Acquisition or Construction of Vessels 

(1) 80.000 dwt tanker: No qualified with¬ 

drawals have been made to date: con¬ 
struction Is presently scheduled to 
commence In mid-1977. 

(2) 130-foot ocean tug hull No. 

210 : 

Balance brought forward.. $700,000 
Qualified withdrawals dur¬ 
ing period_ 352, 500 


Total qualified withdraw¬ 
als to date_ 1,052.500 

130-foot ocean tug hull No. 211: No 
withdrawals have been made to date; 
construction Is presently scheduled to 
commence In November 1975 

B. Acquisition or Construction of Barges, 
Containers and Trailers 

250-foot tank barge: No qualified with¬ 
drawals have been made to date; con¬ 
struction presently scheduled to com¬ 
mence in November 1975. 

C. Reconstruction of Vessels 

None. 

D. Reconstruction of Barges, Containers, 
and Trailers 

None. 


E. Payment of Principal on Existing 

Indebtedness 

SS Smith —Official No. 236425: 

Balance brought forward-$500, 000 

Qualified withdrawals during 
period_ 250, 000 


Total qualified withdrawals 

to date_ 750,000 

Appendix IV 

I Contract No. MA/CCF—Addendum No. 1 ] 

ADDENDUM TO MARITIME ADMINISTRATION 
CAPITAL CONSTRUCTION FUND AGREEMENT 

This agreement, made by the Assistant Sec¬ 
retary of Commerce for Maritime Affairs 

(“Assistant Secretary") and - 

("Party"), a citizen of the United States of 
America, as an addendum to that certain 
Agreement. Contract No. MA/CCF- 

Whereas: 

1. On_, 'the parties hereto entered 

into a Capital Construction Fund Agreement 
("Agreement") under section 607 of the Mer¬ 
chant Marine Act, 1936, as amended; 

2. The parties hereto desire to modify that 
Agreement in the manner hereinafter set 
forth; 

3. The parties hereto have agreed to said 
amendment and desire to incorporate the 
same Into the Agreement. 

Now, therefore, in consideration of the 
premises, the Assistant Secretary and the 
Party agree as follows: 

I. Notwithstanding the provisions of Ar¬ 
ticle 4(A)(2) of the Agreement, the Party 


may, within sixty (60) days after notice 
appears in the Federal Register that the Reg¬ 
ulations Jointly prescribed by the Secretary 
of the Treasury and the Secretary of Com¬ 
merce have been finalized, terminate the 
Agreement if such Regulations have a sub¬ 
stantial effect on the rights or obligations of 
the Party. Upon termination of the Agree¬ 
ment pursuant to this Addendum No. 1, the 
provisions of the Internal Revenue Code of 
1954. the Act. and the rules and regulations 
shall apply to all funds remaining in the 
Fund as if such funds were withdrawn in a 
non-qualified withdrawal, as that term is de¬ 
fined in the Act and the rules and regula¬ 
tions. 

In witness whereof, the Secretary and the 
Party have executed this addendum, in trip¬ 
licate, effective as of the date indicated below. 

UNITED STATES OF AMERICA 
SECRETARY OF COMMERCE 
ASSISTANT SECRETARY OF COMMERCE 
FOR MARITIME AFFAIRS 

By:.. By:-- 

Contracting Officer 

Date:_ Title: .- 

Attest:_ Attest:__ 

Title:. 

f seal] Iseal] 

Approved as to form: 


Assistant General Counsel, 

Maritime Administration . 

[FR Doc.76-2668 Filed 1-28-76;8:45 am] 
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This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of 
these notices is to give interested persons an opportunity to participate In the rule making prior to the adoption of the final rules. 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
[ 26 CFR Part 3 ] 

MERCHANT MARINE AND FISHERIES 

Proposed Regulation Regarding Capital 
Construction Fund 

On June 15, 1972, notice of proposed 
rulemaking was published in the Fed¬ 
eral Register in regard to regulations 
under section 607 of the Merchant Ma¬ 
rine Act, 1936, as amended by section 21 
of the Merchant Marine Act of 1970, 
relating to Merchant Marine and Fish¬ 
eries Capital Construction Funds (37 FR 
11877). The following provisions, as set 
forth in the appendix to such notice of 
proposed rulemaking, are withdrawn by 
Treasury Decision 7398, published else¬ 
where in today’s Federal Register: § 3.2 
(a) (3) (relating to an under-deposit 
caused by an audit adjustment). § 3.2 
(c) (relating to net proceeds from trans¬ 
actions with respect to agreement ves¬ 
sels), the portion of § 3.2(g) (2) dealing 
with the party’s recognition of gain on 
certain election property in the fund 
when the fund disposes of that property, 
§ 3.3(c) (relating to the determination of 
earnings and profits), § 3.6(e) (relating 
to the ordinary income treatment of gain 
from the disposition of property acquired 
with qualified withdrawals), and §3.8 
(relating to certain corporate reorgani¬ 
zations and changes in partnerships, and 
certain transfers on death). In addition, 
the following units were added and re¬ 
served by Treasury Decision 7398: § 3.2 
(a)(4), § 3.3(b) (2) (i)(b), and § 3.5(a) 
(3) (ill). 

An Act of October 1, 1973 (Pub. L. 93- 
116, 87 Stat. 421) further amended sec¬ 
tion 607 of the Merchant Marine Act, 
1936, but such amendment required 
changes only to the restatement of the 
statute, and the historical note, in § 3.0 
of the regulations as proposed. 

Notice is hereby given that, in lieu of 
the rules so withdrawn and added, the 
regulations set forth in tentative form in 
the attached appendix are proposed to be 
prescribed by the Commissioner of In¬ 
ternal Revenue, with the approval of the 
Secretary of the Treasury or his delegate 
and prescribed by the Secretary of Com¬ 
merce or Ills delegate. Prior to the final 
adoption of such regulations, considera¬ 
tion will be given to any comments per¬ 
taining thereto which are submitted in 
writing (preferably six copies) to the 
Commissioner of Internal Revenue, At¬ 
tention: CC:LR:T, Washington, D.C. 
2022 4, by March 29. 1976. Pursuant to 26 
CFR 601.601(b), designations of mate¬ 
rial as confidential or not to be disclosed, 
contained in such comments, will not be 


accepted. Thus, persons submitting writ¬ 
ten comments should not include therein 
material that they consider to be con¬ 
fidential or inappropriate for disclosure 
to the public. It will be presumed by the 
Internal Reevnue Service that every 
written comment submitted to it in re¬ 
sponse to this notice of proposed rule 
making is intended by the person sub¬ 
mitting it to be subject in its entirety to 
public inspection and copying in accord¬ 
ance with the procedures of 26 CFR 
601.702(d)(9). 

Any person submitting written com¬ 
ments who desires an opportunity to 
comment orally at a public hearing on 
these proposed regulations should sub¬ 
mit a request, in writing, to the Com¬ 
missioner by March 29, 1976. In such 
case, a public healing will be held, and 
notice of the time, place, and date will be 
published in a subsequent issue of the 
Federal Register, unless the person or 
persons who have requested a hearing 
withdraw their requests for a hearing 
before notice of the hearing has been 
filed with the Office of the Federal Regis¬ 
ter. The proposed regulations are to be 
issued under the authority contained in 
section 7805 of the Internal Revenue 
Code of 1954 (68A Stat. 917; 26 U.S.C. 
7805), and section 607 of the Merchant 
Marine Act, 1936, as amended (46 U.S.C. 
1177). 

Donald C. Alexander, 
Commissioner of Internal Revenue. 

William C. Brewer, 
Administrator, National Oceanic 
and Atmospheric Administration. 

Robert J. Blackwell, 
Assistant Secretary of Commerce 
for Maritime Affairs. 

Under the Merchant Marine Act of 
1970, an owner or lessor of an eligible 
vessel may, pursuant to an agreement 
with the Department of Commerce, es¬ 
tablish a capital construction fund. Gen¬ 
erally, a vessel is eligible if it is con¬ 
structed and documented in the United 
States and operated in the foreign or 
domestic commerce of the United States 
or in the fisheries of the United States. 
The owner or lessor may then deposit 
into the fund certain amounts repre¬ 
senting taxable income from such eligible 
vessel, depreciation on such vessel, net 
proceeds from the disposition of such 
vessel, and earnings on amounts held 
in the fund. Taxation is deferred on 
amounts deposited into the fund. Taxa¬ 
tion is also deferred on amounts with¬ 
drawn from the fund to the extent they 
are used to purchase, construct, or re¬ 
tire indebtedness on a “qualified" vessel. 
A vessel is “qualified" if it is constructed 


and documented in the United States 
and operated by the person maintaining 
the fund in United States foreign. Great 
lakes, or noncontiguous domestic trade 
or in the fisheries of the United States. 
The basis of the qualified vessel is re¬ 
duced to reflect the amount of tax de¬ 
ferred funds used to purchase, construct, 
or retire indebtedness on such vessel. 

This document contains certain of the 
proposed amendments necessary to con¬ 
form the Capital Construction Fund 
Regulations (26 CFR Part 3) to the 
amendment of the Merchant Marine Act, 
1936 (46 U.S.C. 1101), as amended by 
section 21 of the Merchant Marine Act 
of 1970 (84 Stat. 1031) (in this document, 
referred to as the “Act"). In general, 
these amendments apply for taxable 
years beginning after December 31, 1969. 

Paragraph 1 of this document revises 
proposed subparagraph (3) of § 3.2(a) 
(relating to an underdeposit caused by 
an audit adjustment). Under revised sub- 
paragraph (3), if the Internal Revenue 
Service makes an audit adjustment which 
increases the amount of a subceiling un¬ 
der which the party could have made a 
deposit in a capital construction fund, 
then the party may make a deficiency 
deposit in the year of the audit which 
will have the effect of being treated as 
if made in the earlier taxable year for 
purposes of computing tax for such 
earlier year. However, in all cases where 
a deficiency deposit has been made, in¬ 
terest. additional amounts, and assessable 
penalties will be imposed on the tax that 
was due prior to the time the deficiency 
deposit was actually made. Also, if the 
party pays the tax due, and then files 
a claim for refund of such tax after a 
deficiency deposit has been made, no in¬ 
terest is payable on the refunded tax. 
Under the rules provided in subpara¬ 
graph (4) of § 3.2(a), the mechanical, 
procedural rules with respect to making 
and receiving credit for, a deficiency de¬ 
posit are established. This subparagraph 
also makes it clear that the deficiency 
deposit will not be allowed in cases of 
negligence, intentional disregard of rules 
or regulations, or fraud. Finally, this sub- 
paragraph points out that an adjustment 
of tax liability pursuant to the deficiency 
deposit procedure can not be made if 
prohibited by any law or rule of law. 

Paragraph 1 of this document also re¬ 
vises proposed § 3.2(c). Section 607(b) < 1 > 
(C) of the Act allows the party to de¬ 
posit into the fund the net proceeds from 
the disposition of an agreement vessel. 
Revised paragraph (c) of § 3.2 provides 
a definition of net proceeds and indi¬ 
cates how they are to be deposited. Under 
subparagraph (1) of paragraph (c), gross 
proceeds from the disposition of an 
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agreement vessel Is, subject to certain 
exceptions, all that is received by the 
party in exchange for the vessel disposed 
of. However, gross proceeds does not in¬ 
clude any property which is received tax- 
free under both the Act and the Internal 
Revenue Code of 1954 (in this document, 
referred to as the “Code”). Also, trans¬ 
actions between related persons which 
are primarily designed to create a ceiling 
for such a deposit will be disregarded 
for purposes of this provision. Subpara¬ 
graph (2) of paragraph (c) defines net 
proceeds to be the excess of gross pro¬ 
ceeds over the sum of selling expenses 
and certain indebtedness with respect 
to the vessel transferred. However, in 
cases where the gain recognized is 
greater than such excess, net proceeds 
is considered to be such greater amount. 
Subparagraph (3) of paragraph (c) 
makes it clear that the party is not re¬ 
quired to deposit the net proceeds from 
the sale or other disposition of a vessel. 

However, as provided by section 607 
<d> (1) (B) of the Act in order not to 
take gain into account, the party must 
deposit the entire net proceeds realized 
or to be realized. As revised, subpara¬ 
graph (3) no longer requires that such 
deposit be a single deposit. Rules gov¬ 
erning the form of a deposit in related- 
party cases and nonrelated-party cases, 
and the allocation of net proceeds to 
agreement vessels in the case of a multi¬ 
ple-asset sale for a lump sum price, are 
also provided in subparagraph (3). 
Finally, a definition of related persons 
for these purposes is set out. The rules 
now in subparagraph (4) of paragraph 
(c) (relating to cases where the seller 
and purchaser are related parties) are in 
substance unchanged from those in the 
notice published on June 15, 1972. Sub- 
paragraph (5) of paragraph (c) (relat¬ 
ing to special rules for net proceeds from 
insurance or indemnity) parallels the 
position set forth in the June 15, 1972, 
notice, but with additions which cor¬ 
respond to the definition of net proceeds 
in subparagraph (2) of paragraph (c). 
Finally, subparagraph (6) of paragraph 
(c> establishes rules for the deposit of 
net proceeds upon the sale of an agree¬ 
ment vessel with respect to which the 
installment method under section 453 
of the Code is available and properly 
elected. 

Paragraph 1 of this document also 
adds language to 5 3.2(g)(2) (relating 
to the election not to treat deposits of 
property other than money as a taxable 
event at the time of the deposit). As pro¬ 
posed in the June 15, 1972, notice, recog¬ 
nition of gain or loss upon such a deposit 
could be deferred until the taxable year 
in which the fund disposed of that prop¬ 
erty. The added language emphasizes 
that deferral terminates where the party 
disposes of the fund containing that 
property in a transaction which does not 
constitute a nonqualified withdrawal by 
reason of § 3.8(b) (2) or (c). 

Paragraph 2 of this document adds 
new language to subdivision ( b ) of § 3.3 
<b) (2) (1) (relating to net proceeds from 
agreement vessels and fund earnings). 


Under section 607(d)(1)(B) of the Act 
and 5 3.3(b) (2) (i) (a), the party's gain 
on certain dispositions of vessels will not 
be taken into account under the Code if 
a deposit of net proceeds is made into the 
fund. Nevertheless, under the new sub¬ 
division <b). for purposes of basis deter¬ 
minations after such dispositions, that 
gain will be treated as if it were 
recognized. 

Paragraph 2 of this document also ex¬ 
pands proposed §3.3(c) (relating to the 
determination of earnings and profits), 
in response to a comment that § 3.3(c), 
as proposed, elaborate on the effect de¬ 
posits and withdrawals from a fund have 
on corporate earnings and profits. 

Paragraph 3 of this document adds a 
new subdivision (iii) to § 3.5(a) (3) (re¬ 
lating to the definition of an “acquisi¬ 
tion*). Comments objected to the origi¬ 
nal rule as proposed in the June 15. 1972, 
notice, which defined an “acquisition" to 
include all transactions in which the 
basis of property in the hands of the 
transferee is its cost. The new subdivi¬ 
sion (iii) makes that term less restrictive 
and. in effect, permits qualified with¬ 
drawals in certain cases for the purchase 
of the stock of a corporation which owns 
a vessel. Specific degree of ownership, 
liquidation, and time-of-liquidation re¬ 
quirements are set out. 

Paragraph 4 of this document revises 
proposed § 3.6(e). Under section 607(g) 
(5) of the Act and 5 3.6(e)(1), as pro¬ 
posed in this document, any gain real¬ 
ized on a disposition of a vessel shall be 
treated as ordinary income to the extent 
its basis was reduced by reason of a qual¬ 
ified withdrawal from a capital construc¬ 
tion fund (hereinafter section 607(g) (5) 
gain). Paragraph (e) as revised provides 
detailed rules with respect to the tax 
treatment of such dispositions. Thus, 
subparagraph (1) (ill) provides that if 
the net proceeds from such disposition 
is deposited into the fund, the section 
607(g) (5) gain from the disposition will 
be excluded from gross income. Subpara¬ 
graph (2) in general adopts the rules of 
section 1245 of the Code (relating to gain 
from disposition of certain depreciable 
property) in the determination of how 
and when section 607(g)(5) gain is in¬ 
cluded in the gross income of the party. 
Also, in order for the exceptions in sec¬ 
tion 1245(b) (relating to certain tax- 
free transactions, like-kind exchanges, 
and involuntary conversions) to apply 
for purposes of computing the section 607 
(g)(5) gain, the party must enter into 
a closing agreement (illustrated by sub- 
paragraph (7)) with the Service agree¬ 
ing to be bound by the rules in the revised 
paragraph (e). Under subparagraph (3), 
with respect to a disposition of a vessel 
the basis of which was reduced by reason 
of a qualified withdrawal, depreciation 
recapture under section 1245 of the Code 
shall apply first, and then recapture un¬ 
der section 607(g) (5) of the Act will ap¬ 
ply second. Subparagraphs (4), (5), (6), 
and <8) provide special rules for deter¬ 
mining the amount of gain to which sec¬ 
tion 607(g)(5) shall apply, including 
rules implementing certain exceptions 


enumerated In section 1245(b) of the 
Code from the general rule for recogniz¬ 
ing section 607(g)(5) gain. The rules 
with respect to applying subparagraph 

(5) of 5 3.6(e) to partnership distribu¬ 
tions are reserved in subparagraph (8) 
(iii). Subparagraph (9) of 5 3.6(e) re¬ 
states the rules with respect to install¬ 
ment sales established in revised § 3.2(c) 

( 6 ) . 

Paragraph 5 of this document revises 
proposed 5 3.8 (relating to certain cor¬ 
porate reorganizations and changes in 
partnership, and certain transfers of 
capital construction funds on death). Re¬ 
vised paragraph (b) of § 3.8 now pro¬ 
vides that if any party transfers a fund 
in a transaction to which section 351 of 
the Code applies, and If the party has 
entered into an appropriate closing 
agreement, such transfer w'ill also be 
treated as if it did not constitute a non¬ 
qualified withdrawal. Special rules are 
provided for determining the party’s 
basis of the stock or securities received 
in such a transfer. Revised paragraph (c) 
of § 3.8 provides rules wrhereby a trans¬ 
fer of a fund from a decedent to his 
estate may be treated as If it did not 
constitute a nonqualified withdrawal if 
the executor or administrator of the es¬ 
tate enters into a closing agreement with 
the Service agreeing to be bound by § 3.8. 
Similarly, the transfer of the fund from 
the estate to the beneficiary may also be 
treated as if it did not constitute a non¬ 
qualified withdrawal if a similar closing 
agreement is entered into with the Serv¬ 
ice by both the executor (or adminis¬ 
trator) and the beneficiary. Paralleling 
the rule established in 5 3.2(g) (2) (re¬ 
lating to an election not to treat deposits 
of property other than money as a sale 
or exchange at the time of deposit) all 
such transfers serve to terminate such 
election and therefore require recogni¬ 
tion of gain under § 3.2(g) (2) at that 
time. Paragraph (d) of 5 3.8 requires a 
carryover of all attributes of the fund 
and of the assets in the fund from the 
transferor to the transferee in all such 
transfers. Paragraph (e) of § 3.8 sets 
forth the requirements of the closing 
agreements prescribed in this section. 

Proposed Amendments to the 
Regulations 

On June 16, 1972, notice of proposed 
rule making was published in the Fed¬ 
eral Register (37 FR 11877) regarding 
amendment to the Capital Construction 
Fund Regulations (26 CFR Part 3) to 
conform such regulations to the amend¬ 
ments of the Merchant Marine Act, 1936 
(46 U.S.C. 1101) made by section 21 of 
the Merchant Marine Act of 1970 (84 
Stat. 1031). Certain units of such regula¬ 
tions are withdrawn by Treasury Deci¬ 
sion published elsewhere in today’s Fed¬ 
eral Register, and certain other units 
are adopted by such Treasury decision. 

In lieu of the units so withdrawn and 
so adopted, and in order to conform the 
Capital Construction Fund Regulations 
(26 CFR Part 3) to certain amendments 
of the Merchant Marine Act, 1936, such 
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regulations are amended, effective for 
taxable years beginning after Decem¬ 
ber 31,1969, as follows: 

Paragraph 1. Section 3.2. as adopted 
by Treasury Decision 7398, is amended 
by revising paragraphs (a) (3) and (4), 

(c). and (g)(2). These revised provi¬ 
sions read as follows: 

§ 3.2 Ceiling on deposits. 

(a) In general. • • • 

(3) Underdeposit caused by audit ad¬ 
justment. (i) If, upon an audit of a 
party’s Federal income tax return, the 
district director, or director of an Inter¬ 
nal Revenue Service center, makes 
an adjustment which increases the 
amount of a subceiling (as defined in 
subparagraph (1) of this paragraph) in 
a taxable year over the amount of such 
subceiling as determined when such re¬ 
turn was filed, and if the party complies 
with the requirements of subparagraph 
(4) of this paragraph, then the party 
may make a deficiency deposit which 
will reduce the party’s taxable income or 
be excluded from gross income (as the 
case may be) for purposes of determin¬ 
ing the tax on the party's taxable income 
for that taxable year. 

(ii) Such deficiency deposit shall not 
exceed the excess (if any) between (a) 
the subceiling allowable under section 
607(b) of the Act and paragraph (a) (1) 
of this section, as determined on audit, 
or under the agreement of the party with 
the Secretary of Commerce, whichever 
is lower, and (b) the subceiling deter¬ 
mined when the party’s return was filed. 

(iii) A deficiency deposit will be re¬ 
lated to the fund’s subceiling in the 
manner provided in subparagraphs (1) 
and (2) of this paragraph in the taxable 
year to which it relates. The reduction in 
the party’s taxable income or the exclu¬ 
sion from gross income (as the case may 
be) occasioned by a deficiency deposit 
will not, however, be allowed for the pur¬ 
pose of determining interest, additional 
amounts, or assessable penalties, com¬ 
puted with respect to the tax on the 
party’s taxable income prior to the al¬ 
lowance of such reduction or exclusion. 
For example, in the case of a calendar 
year taxpayer, if a deposit is made in 
1972 of an amount equal to an amount 
of earnings from shipping operations in 
1971, and in 1974 a deficiency deposit is 
made which represents the portion of 
taxable income from 1971 that resulted 
from adjustments made upon an audit 
by the Internal Revenue Service, then 
the amounts deposited in 1972 and 1974 
would both reduce taxable income for 
1971. In such a case, interest, additional 
amounts, or assessable penalties will be 
due in the manner and under the con¬ 
ditions specified in the Code, applied by 
treating payment of the tax as having 
been made on the date the tax is paid or 
the deficiency deposit is actually made in 
the fund, whichever is earlier. No in¬ 
terest shall be allowed on a credit or re¬ 
fund arising from the application of this 
subparagraph. 

(iv) For purposes of determining the 
order of withdrawals under § 3.6(b) and 


5 3.7(c) and interest on nonqualified 
withdrawals under 5 3.7(e), these de¬ 
posits will be treated under § 3.3 

(b) (4) (1) as having been made on the 
date they were actually made. 

(4) Requirements for deficiency de¬ 
posits. (i) In order for the deficiency de¬ 
posit under subparagraph (3) of this 
paragraph to be allowed— 

(a) There must be a determination 
described in subdivision (ii) of this sub- 
paragraph of the party’s income tax 
liability determined without regard to 
any deficiency deposit, 

(b) The adjustment made by the dis¬ 
trict director, or director of an Internal 
Revenue Service center, referred to in 
subparagraph (3) (i) of this paragraph, 
must not have resulted from an under¬ 
payment described in section 6653(a) 
(relating to negligence or intentional dis¬ 
regard of rules and regulations) or sec¬ 
tion 6653(b) (relating to fraud) of the 
Code, 

(c) The deficiency deposit must be 
made by the party on, or within 90 days 
after, the date of such determination 
and prior to the filing of a claim under 
subdivision (iii) of this subparagraph for 
deduction for deficiency deposits, 

(d) The claim under subdivision (iii) 
of this subparagraph must be filed within 
120 days after such determination, and 

(e) The adjustment to the party’s tax 
liability occasioned by the reduction in 
the party’s taxable income or the exclu¬ 
sion from the party’s gross income (as 
the case may be) under subparagraph 
(3) of this paragraph must not be pro¬ 
hibited by section 6215 or 6512 of the 
Code (with respect to Tax Court deci¬ 
sion), the statute of limitations, or any 
other law’ or rule of law. 

(ii) A determination of the party’s in¬ 
come tax liability shall, for purposes of 
this subparagraph, be established in the 
following manner: 

(a) A closing agreement made under 
section 7121 of the Code. For purposes of 
subdivision (i) (c) of this subparagraph, 
the date such agreement is approved by 
the Commissioner shall be the date of 
determination. 

(b) An agreement signed by the dis¬ 
trict director, director of the service cen¬ 
ter with which the party files its annual 
return, or by such other official to whom 
authority to sign the agreement is dele¬ 
gated, and by or on behalf of the party, 
which agreement sets forth the total 
amount of the party's income tax liability 
for the taxable year or years and has 
been sent to the party at his last known 
address by either registered or certified 
mail. For purposes of subdivision (i) (c) 
of this subparagraph, if such agreement 
is sent by registered mail, the date of 
registration is considered the date of de¬ 
termination; if sent by certified mail, the 
date of postmark on the sender’s receipt 
for such mail is considered the date of 
determination. If the party makes a de¬ 
ficiency deposit before such registration 
or postmark date but on or after the date 
the district director, director of the serv¬ 
ice center or other official has signed the 
agreement, the date of signature by the 


district director or director of the service 
center or other official is considered the 
date of final determination, 

(c) A decision of the United States 
Tax Court which has become final, as 
prescribed in section 7481 of the Code, 

(d) A decision of a court of the United 
States (other than the United States Tax 
Court) which has become final. The date 
upon which a judgment of a court be¬ 
comes final, which is the date of the de¬ 
termination in such cases, must be de¬ 
termined upon the basis of the facts in 
the particular case. For example, a judg¬ 
ment of a United States District Court 
becomes final upon the expiration of the 
time allowed for taking an appeal, if no 
such appeal is duly taken within such 
time: and a judgment of the United 
States Court of Claims becomes final 
upon the expiration of the time allowed 
for filing a petition for certiorari if no 
such petition is duly filed within such 
time. 

(iii) A claim for deduction for a de¬ 
ficiency deposit shall be made in dupli¬ 
cate, shall be dated and signed by the 
party and shall contain or be verified by, 
a written declaration that it is made 
under the penalties of perjury. The claim 
shall also contain the following informa¬ 
tion: 

(a) The name and address of the 
party; 

(b) The amount of the deficiency de¬ 
termined with respect to the party’s in¬ 
come tax and the taxable year or years 
involved; the amount of the unpaid de¬ 
ficiency or, if the deficiency has been 
paid in whole or in part, the date of pay¬ 
ment and the amount thereof; a state¬ 
ment as to how the deficiency was estab¬ 
lished, if unpaid; or if paid in whole or 
in part, how it was established that any 
portion of the amount paid was a de¬ 
ficiency at the time when paid and, in 
either case whether it was by an agree¬ 
ment under subdivision <ii)(b) of this 
subparagraph, by a closing agreement 
under section 7121, or by a decision of the 
Tax Court or court judgment and the 
date thereof; if established by a final 
judgment in a suit against the United 
States for refund, the date of payment 
of the deficiency, the date the claim for 
refund was filed, and the date the suit 
was brought; if established by a Tax 
Court decision or court judgment, a copy 
thereof shall be attached, together with 
an explanation of how the decision be¬ 
came final; if established by an agree¬ 
ment under subdivision (ii)(b) of this 
subparagraph, a copy of such agreement 
shall be attached; 

(c) The amount and date of the de¬ 
posit with respect to which the claim for 
the deduction or exclusion for the defi¬ 
ciency deposit is filed and a copy of the 
deposit receipt for such deposit; 

(d) The amount claimed as a deduc¬ 
tion or exclusion for deficiency deposit; 
and 

(e) Such other information as may be 
required by the Commissioner or his 
delegate. 

« • • • • 

(c) Net proceeds from transactions 
with respect to agreement vessels— (1) 
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Gross proceeds from disposition of agree - 
ments vessels . (i) Except as provided in 
subparagraph (6) of this paragraph, with 
respect to installment sales, the gross 
proceeds from the sale or other disposi¬ 
tion (including certain mortgages treated 
for purposes of this part as a disposition) 
of an agreement vessel is the total amount 
realized or to be realized by the party 
from the sale or other disposition of 
such vessel, including any property 
(whether or not a vessel) and evidences 
of indebtedness and contract rights re¬ 
ceived, whether or not they constitute an 
amount realized under section 1001(b) of 
the Code and the regulations thereunder, 
but only to the extent not included in 
taxable income under paragraph (b) of 
tliis section. Notwithstanding the preced¬ 
ing sentence, gross proceeds does not in¬ 
clude any property to the extent received 
without recognition of gain under both 
the Act and the Code. For purposes of 
this paragraph, sale or other disposition 
does not include any transaction between 
persons related within the meaning of 
subparagraph (3) (ii) of this paragraph 
which has as its primary purpose the 
creation of an allowable subceiling under 
section 607(b) (1) (C) of the Act and par¬ 
agraph (a)(1) (iii) of this section. 

(ii) Gross proceeds does not include in¬ 
terest on obligations received by the party 
from the sale or other disposition of an 
agreement vessel, but does include 
amounts received as the result of the for¬ 
feiture of collateral for the payment of 
purchase-money obligations and amounts 
received from the mortgaging of a qual¬ 
ified vessel. (For rules requiring the de¬ 
posit of net proceeds from the mortgag¬ 
ing of a qualified vessel into the capital 
account of the fund, see 46 CFR § 390.11 
(b) and 50 CFR § 259). 

(2) Net proceeds. Net proceeds from 
the sale or other disposition of an agree¬ 
ment vessel is the greater of— 

(i) The sum of— 

(a) The gain recognized (before ap¬ 
plication of this part) upon a sale or 
other disposition and 

(b) The gain recognized under section 
607(g)(5) of the Act upon such sale or 
other disposition which is not taken into 
account under (a) of this subdivision, or 

(ii) The excess of the gross proceeds 
(as defined in subparagraph (1) of this 
paragraph) over the sum of— 

(a) Amounts necessarily, paid or in¬ 
curred in connection with the sale or 
other disposition and 

<b) The amounts of any indebtedness 
assumed by the purchaser of such vessel, 
subject to which the purchaser acquires 
the vessel, or secured by such vessel 
which the party must satisfy out of the 
proceeds of the sale or other disposition. 

(3) Deposits of net proceeds, (i) For 
purposes of this part, any net proceeds 
deposited for the year of sale or other 
disposition shall be treated as an amount 
realized that year. In the case of the sale 
or other disposition of properties which 
include at least one agreement vessel, or 
share therein, for a lump sum, the gross 
proceeds shall be allocated between 
agreement vessels and other property in 
proportion to the aggregate fair market 


values of each of the two types of prop¬ 
erty on the date of the sale or other dis¬ 
position. For purposes of determining 
the amount of net proceeds permitted 
to be deposited pursuant to this para¬ 
graph as a result of such a sale or other 
disposition, the party may use the ag¬ 
gregate gross proceeds that were al¬ 
located to the agreement vessels or, if 
less than the entire aggregate net 
proceeds is deposited, may further 
allocate the gross proceeds among each 
vessel or share therein. In order not to 
take gain into account, as provided by 
section 607(d)(1)(B) of the Act, the 
party must deposit an amount equal to 
the entire net proceeds realized or to be 
realized with respect to the agreement 
vessel sold or otherwise disposed of. Such 
deposit must be in the form of money 
and securities and stock of a type speci¬ 
fied in section 607(c) of the Act other 
than securities or stock issued by the 
party or a person related to the party (as 
described in subdivision (ii) of this sub- 
paragraph) ; however, if the purchaser or 
transferee is not related to the party (as 
described in subdivision (ii) of this sub- 
paragraph), the deposit may include any 
intangible property received on such 
sale or other disposition. 

(ii) For purposes of the preceding sen¬ 
tence a person is a related person to 
another person if— 

(a) The relationship between such 
persons would result in disallowance of 
losses under section 267 or 707(b) of the 
Code, or 

(b) Such persons are members of the 
same controlled group of corporations 
(as defined in section 1563(a) of the 
Code, except that “more than 50 per¬ 
cent” shall be substituted for “at least 
80 percent” each place it appears 
therein). 

(4) Related purchaser. In the event 
the party and the purchaser are owned 
or controlled directly or indirectly by 
the same interests within the meaning 
of section 482 of the Code and the regu¬ 
lations thereunder, the amount realized 
or to be realized shall be the fair market 
value of the vessels sold or otherwise 
disposed of. In such case, the party shall 
furnish evidence sufficient, in the opin¬ 
ion of the Secretary of Commerce, to 
establish that the amount realized or 
to be realized is the fair market value. 

(5) Net proceeds from insurance or 
indemnity. Where the net proceeds of 
insurance or indemnity are received in 
more than one payment, the deposit of 
such net proceeds shall relate to the 
taxable year of receipt. The net proceeds 
from insurance or indemnity attribu¬ 
table to an agreement vessel under a 
contract of insurance or indemnity as 
compensation for damages done to the 
vessel (other than amounts intended to 
compensate for loss of profits) is the 
greater of— 

(i) The sum of— 

(a) The gain recognized (before ap¬ 
plication of this part) under such a con¬ 
tract and 

(b) The gain recognized under section 
607(g) (5) of the Act upon such contract 


which is not taken into account under 

(a) of this subdivision, or 

(ii) The excess of the gross proceeds 
the party received under such contract 
over the sum of— 

(a) The amounts necessarily paid or 
incurred purely for the collection of 
such compensation and 

(b) The amount of any indebtedness 
secured by such vessel which the party 
was required to satisfy out of the amount 
of such insurance of indemnity re¬ 
ceived. 

(6) Installment sale of agreement ves¬ 
sel . (i) If the party deposits in a fund 
net proceeds from the sale or other dis¬ 
position of an agreement vessel, gain 
from the disposition of the vessel may 
be reported under the installment 
method if such method is otherwise 
available under section 453 of the Code. 
If an installment obligation is not de¬ 
posited into the fund, the ceiling on 
deposits described in paragraph (a) of 
this section is not increased by the in¬ 
come which consists of interest on each 
installment payment. 

(ii) If the party properly elects the 
installment method under section 453 
of the Code with respect to the sale or 
other disposition of an agreement vessel 
then— 

(a) The evidences of indebtedness of 
the purchaser (within the meaning of 
section 453(b) of the Code) which are 
not deposited into the fund shall not be 
considered to be gross proceeds or net 
proceeds, 

(b) For purposes of this subparagraph, 
for each taxable year the amount of net 
proceeds realized and required to be de¬ 
posited shall be the amount determined 
under subdivision (iii) of this subpara¬ 
graph or, if the “short-cut” method is 
permitted, under subdivision (v) of this 
subparagraph, 

(c) If the net proceeds so determined 
for a year are not timely deposited, the 
provisions of subdivision (vi) of this par¬ 
agraph shall apply, and 

<d) The income (other than interest* 
on each installment payment shall be 
deemed to consist of any gain which is 
treated as ordinary income by reason of 
the application of section 1245(a) (1) of 
the Code until all such gain is reported, 
then any gain which is treated as or¬ 
dinary income by reason of the applica¬ 
tion of section 607(g) (5) of the Act and 
§ 3.6(e) until all such gain has been re¬ 
ported, and the remaining portion (if 
any) of such income shall be deemed to 
to consist of gain to which neither sec¬ 
tion 1245(a) (1) nor section 607(g) (5) of 
the Act and § 3.6(e) applies. 

(iii) With respect to the sale or other 
disposition of an agreement vessel, the 
amount of net proceeds for any taxable 
year which must be timely deposited is 
equal to the greater of (a) the gain 
which would be recognized in that tax¬ 
able year if the deposit were not made or 

(b) an amount equal to (1) the install¬ 
ment payment (within the meaning of 
§ 1.453-4(c) of the Income Tax Regula¬ 
tions of this chapter) received during the 
taxable year minus (2) the sum of the 
expenses necessarily paid or incurred 
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(or so treated under subdivision (iv) of 
this subparagraph) during such taxable 
year in connection with the installment 
sale and amounts of any Indebtedness 
which the party must satisfy out of the 
proceeds of the sale in such taxable year. 
For purposes of this subdivision (iii). but 
not subdivision (iv) of this subparagraph, 
the amount in (b) of this subdivision 
shall not be less than zero. 

(iv) If for any taxable year the amount 
in subdivision (iii) (a) of this subpara¬ 
graph exceeds the amount in subdivision 
(iii) (b) of this subparagraph, then such 
excess is an unabsorbed portion of ex¬ 
penses and indebtedness, which shall be 
treated as an expense or indebtedness 
described in subdivision (iii) (b) (2) of 
this subparagraph in the subsequent tax¬ 
able year. Thus, for example, if the 
amount in subdivision (iii) (b) of this 
subparagraph is less than zero, such ex¬ 
cess is the sum of such amount and the 
amount in subdivision (iii) (a) of this 
subparagraph. 

(v) The “short-cut" method of this 
subdivision is permitted if the purchaser 
takes the vessel subject to, or assumes, a 
liability which was a lien on the vessel, 
and the amount of such liability at the 
time of the sale was in excess of the 
party’s adjusted basis in such vessel. In 
such a case, the amount of net proceeds 
for any taxable year which must be time¬ 
ly deposited is equal to the gain recog¬ 
nized for the taxable year under section 
453 of the Code and the regulations 
thereunder. 

<vi) With respect to any sale or other 
disposition of an agreement vessel, de¬ 
posits of net proceeds realized (deter¬ 
mined under subdivision (iii) or (v) of 
this subparagraph) shall be contingent 
deposits until there is deposited the en¬ 
tire net proceeds to be realized (deter¬ 
mined without regard to this paragraph) 
from such sale or other disposition or 
from the earlier disposition or satisfac¬ 
tion of installment obligations received 
pursuant to such sale or other disposition. 
If for any taxable year such net proceeds 
are not timely deposited pursuant to sub¬ 
division (iii) or (v) of this subparagraph, 
all amounts previously deposited with re¬ 
spect to such sale or other disposition 
shall be withdrawn in a nonqualified 
withdrawal under § 3.7, and such with¬ 
drawal shall be considered to have taken 
place on the last day of the party’s first 
taxable year during which the net pro¬ 
ceeds (which were not deposited) were 
received. See 46 CFR § 390 and 50 CFR 
Part 259. 

(vii) The provisions of this subgara- 
graph are illustrated by the following 
examples: 

Example ( 1 ). X Corporation, which uses 
the calendar year as Its taxable year and 
maintains a fund described in 9 3.1 con¬ 
tracts to sell an agreement vessel (with an 
adjusted basis of $20,000) used in its ship¬ 
ping business for >200.000 plus a sufficient 
amount of interest so that section 483 does 
not apply. Thus, the gain realized Is 
$180,000. The terms of the sale are that the 
purchaser Is to ssume the outstanding 
amount ($90,000) of a purchase-money mort¬ 
gage, foUowed by 10 equal semi-annual 


principal payments of $11,000 for the 5 con¬ 
secutive taxable years after the year of 
sale. Under § 1.453-4 v c) of the Income Tax 
Regulations of this chapter, the excess of 
the mortgage ($90,000) over X’s adjusted 
basis ($20,000), or $70,000, is Included as a 
payment received in the year of sale. Since 
under section 453(b)(2)(A) of the Code 
payments in the taxable year of sale may 
not exceed 30 percent of the selling price 
(30% of $200,000=$60.000). X may not 
elect under section 453 of the Code to 
report the gain under the installment 
method and the provisions of this subpara¬ 
graph do not apply to such sale. 

Example (2). (a) Assume the same facta 
as In example (1) except that X sells the 
vessel in 1972 when it has an adjusted basis 
of $100,000 and the terms of payment of 
the selling price of $200,000 are the assump¬ 
tion for an outstanding amount of a pur- 
chase-money mortgage of $50,000, a cash 
downpayment of $50,000 In 1972 (the year 
of the sale), and principal payments of 
$20,000 per year for the next 5 years. Thus, 
since the outstanding amount of the pur¬ 
chase-money mortgage ($50,000) Is not 
greater than the vessel's adjusted basis 
($100,000). the "contract price" within the 
meaning of 9 1.463-4(c) of the Income Tax 
Regulations of this chanter is $lo0.000 i.e., 
downpayment, $50,000, plus 6 payments of 
$20,000 each, $100,000. Assume further that 
X incurred $10,000 in selling expenses of 
the type described In subdivision (ill) (b) 
(2) of this subparagraph. Thus, X’s gain 
on the sale is $90,000 {i.e., '•'lllng price, 
$200,000 minus adjusted basis. $100,000, 
minus selling expenses, $10,000) and the 
gToss profit realized or to be realized when 
the property Is paid for (within the meaning 
of 5 1.453-1 (b) of the Income Tax Regula¬ 
tions of this chapter) is also $90,000. 

(b) X properly elects to report the sale 
under the installment method under sec¬ 
tion 453 of the Code since payments in the 
year of sale ($50,000) do not exceed 30 
percent of the selling price of $200,000, or 
$60,000. 

(c) Since X has elected under section 453 
of the Code to report gain on the Install¬ 
ment method, in order to defer the gain 
on the sale as provided by section 607(d) 
(1)(B) of the Act and f 3.3(b) (2) (!). sub¬ 
division (11) (c) of this subparagraph re¬ 
quires that X must timely deposit Into the 
fund the net proceeds for each taxable year 
in which received. 

( d ) For each taxable year, the net pro¬ 
ceeds which must be tiu*ely deposited 


Example (J). (a) Assume the same facts 
as In example (2) except that X’s adjusted 
basis in the vessel at the time of sale is $30.- 
000, the sale price Is $150,000, and the terms 
of payment are the assumption of the out¬ 
standing amount of a purchase-money mort¬ 
gage of $45,000. cash downpayment of $25,- 
000. and principal payments of $40,000 per 
year for the next 2 years. Under 5 1.463-4(c) 
of the Income Tax Regulations of this chap¬ 
ter, the excess ($15,000) of the outstanding 


under subdivision (111) of this subparagraph 
are determined as follows: 



1072 

Next 5 



yr 

(1) Installment payment. 

... $50,000 

$20,000 


(2) Multiply by prow profit per¬ 
centage: gross profit ($90,000) 
divided by contract price 



($150,000) (percent). 

60 

00 

(3) 

Gain recognized.-. 

$30,000 

$12,000 

(4) 

Selling excuses_ 

$10,000 

0 

(« 

indebtedness which party roust 
satisfy... 

0 

0 

(0) Sum of lines (4) and (5)- 

10.000 

0 


(7) Line (1) minus tine (6) . 40.000 $20,000 

(8) Required deposit: greater of line 

(3) or ... 10,000 20.000 


In the above computation, there is no un¬ 
absorbed portion of expenses and Indebted¬ 
ness under subdivision (lv) of this subpara¬ 
graph since for no taxable year does line (3) 
exceed line (7). 

( e) For purposes of subdivision (vl) of 
this subparagraph, the entire net proceeds 
determined under subparagraph (2) of this 
paragraph which must be deposited before 
any deposits will no longer be contingent 
deposits is the excess of the gross proceeds 
to be realized of $200,000 {i.e., the sum of the 
mortgage Assumed, $50,000. the cash down¬ 
payment, $50,000. and the 5 annual $20,000 
payments. $100,000) over the sum of selling 
expenses ($10,000) and the amount of the 
mortgage assumed ($50,000). or $140,000. 

(/) Of the $90,000 gain to be recognized 
upon sale of the vessel, assume that $60,000 
would be recognized as ordinary income by 
reason of the application of section 1245(a) 
(1) of the Code (relating to depreciation re¬ 
capture) , $20,000 would be recognized as 
ordinary Income under section 607(g)(5) of 
the Act*and § 3.6(e) (1) (relating to ordinary 
Income treatment of certain gains), and 
$10,000 would be recognized as gain from the 
sale or exchange of property to which section 
1231 of the Code applies. Under $ 1.1245-6(d) 
of the Income Tax Regulations of this chap¬ 
ter and 5 3.6(e) (1), the $80,000 of ordinary 
income (i.e., $60,000 plus $20,000) Is treated 
as recognized first. Thus, under section 607 
(e) of the Act and § 3.4, the deposit of the 
entire net proceeds of $140,000 will result In 
the following additions to the fund accounts 
in the years indicated in the table below: 


amount of the purchase-money mortgage 
assumed ($45,000) over X’s adjusted basis in 
the vessel ($30,000) is treated as a payment 
received in the year of sale and thus, the 
payments in the year of sale are the sum of 
such excess, $15,000, and the downpayment, 
$25,000, or $40,000. Accordingly, the "contract 
price" Is $120,000. i.e., the payments In the 
year of sale, $40,000, plus two payments of 
$40,000 each. Selling expenses remain at $10.- 
000 in the year of sale. Thus. X's gain on the 


I In thousands] 




Net 


Ordinary 

Capital 

train 


Year 

FwymwA 

proceeds 

Gain 

income 

account 



account 

account 



(1) 

(2) 

(3) 

(*) 

(5) 

(6) 

1972 . ... ... 

$50 

$40 

$80 

$30 


$10 


20 

20 

12 

12 


8 

1074. .. 

20 

20 

12 

12 


8 

1075 

20 

20 

12 

12 


8 

1076 

20 

20 

12 

12 


8 

1977 .. 

20 

20 

jo 

2 

"id* 

8 

Total .. 

150 

140 

UO 

80 

10 

50 
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sale is $110,000 ( i.e ., selling price, $150,000, 
minus adjusted basis, $30,000, minus selling 
expenses $10,000) and the gross profit real¬ 
ized or to be realized when the property is 
paid for (within the meaning of $ 1.453-1 (b) 
of the Income Tax Regulations of this chap¬ 
ter) is also $110,000, 

(b) X properly elects to report the sale 
under the installment method under section 
453 of the Code since payments in the year 
of sale ($40,000) do not exceed 30 percent 
of the selling price of $150,000, or $45,000. 


(c) Since X has elected under section 453 
of the Code to report gain on the install¬ 
ment method. In order to defer the gain on 
the sale as provided by section 607(d) (1) (B) 
of the Act and § 3.3(b) (2) (i), subdivision 
(il) (b) of this subparagraph requires that X 
must timely deposit into the fund the net 
proceeds for each taxable year in which 
received. 

(d) For each taxable year, the net pro¬ 
ceeds which must be timely deposited under 
subdivision (ill) of this subparagraph are 
determined as follows: 



1972 

1973 

1974 

(1) Installment payment...-. 

(2) Multiply by gross profit percentage: gross profit ($110,000) divided 

by contract price ($120,000) (percent).... 

$40,(H>n 

«ft 

$40,000 

mi 

$40,000 

91ft 

(3) Gain recognized... 

$30,607 

$36,667 

$36,667 

(4) Selling expenses.. 

(5) Indebtedness which the party must satisfy. 

(6) Unabsorbed portion of expenses and indebtedness under subdivision 

(iv) of tiffs subparagraph: line (10)(e) from preceding year. 

(7) Sum of lines (4), (5), anti (6). 

$10,000 

0 

10,000 

0 

0 

$6,667 

6,667 

0 

0 

$3,333 

3.333 

(8) Excess of line (1) Over (7)._... 

30,000 

33,333 

36,667 

(0) Required deposit greater of line (3) or lino (8)1.... 

30,607 

667 

36.667 

(10) Un absorbed portion carried forward to subsequent year: 

(a) Lino (8).. . 

36,607 

30,667 

30.667 

. Qi) lino (1)._. 

(c) Line (7). 

40,000 

10,000 

40,000 

6,667 

40,000 

3.333 

(d) Line (b) minus line (c)... 

30,000 

33,333 

30,607 


(©) 1/ Hue (a) exceeds line (d). the excess... 6,667 1 3,333 


‘ Difference due to rounding. 


(e) Since the outstanding amount of the 
purchase-money mortgage ($45,000) exceeds 
X’s adjusted basis in the vessel ($30,000), X 
is permitted to use the "short-cut” method 
under subdivision (v) of this subparagraph, 
requiring the deposit of X’s gain from the 
sale in each year ($36,667, as determined 
under line (3) of (d) of this example). which 
gives the same result as the determination 
under subdivision (ill) of this subpara¬ 
graph. 

Example (4). (a) Assume the same facts 
as in example (1) except that X sells the 
vessel in 1972 when it has an adjusted basis 
of $106,000 and the terms of payment of the 
selling price of $150,000 are the assumption 
of an outstanding amount of a purchase- 
money mortgage of $90,000, no payment in 
the year of sale, and principal payments 
of $19,000, $21,000. and $20,000, respectively, 
for the next 3 years. Thus, since the out¬ 
standing amount of the purchase-money 
mortgage ($90,000) Is not greater than the 
vessel’s adjusted basis ($106,000), the "con¬ 
tract price” within the meaning of § 1.453-4 
(c) of the Income Tax Regulations of this 
chapter is $60,000, i.e.. the sum of the 3 
annual payments. Assume further that X 


incurred $20,000 In selling expenses of the 
type described in subdivision (lii) (b) (2) of 
this sxibparagraph. Thus, X’s gain on the sale 
is $24,000 ( i.e ., selling price, $150,000, minus 
adjusted basis. $106,000. minus selling ex¬ 
penses, $20,000) and the gross profit realized 
or to be realized when the property Is paid 
for (within the meaning of $ 1.453-1 (b) of 
the Income Tax Regulations of this chapter) 
is also $24,000. 

(b) X properly elects to report the sale 
under the Installment method under section 
453 of the Code since payments in the year 
of sale ($0) do not exceed 30 percent of the 
selling price of $150,000. or $45,000. 

(c) Since X has elected under section 453 
of the Code to report gain on the installment 
method, in order to defer the gain on the 
sale as provided by section 607(d) (1) (B) of 
the Act and S 3.3(b) (2) (i), subdivision (U) 
(b) of this subparagraph requires that X 
must timely deposit into the fund the net 
proceeds for each taxable year in which re¬ 
ceived. 

(d) For each taxable year, the net proceeds 
which must be timely deposited under sub¬ 
division (ill) of this subparagraph are de¬ 
termined as follows: 



1972 

1973 

1974 

1075 

(1) Installment payment. 

0 

$19,000 

$21,000 

$20,000 

(2) Multiply by gross profit percentage: gross profit ($24,000: 

divided by contract price ($60,000j (percent)... 

40 

40 

40 

40 

(3) Gain recognized.. . 

0 

$7,600 

$8,400 

$8,000 

(4) Selling expenses... 

$20,000 

0 

0 

0 

(5) Indebtedness which party must satisfy. 

0 

0 

0 

0 

(0) Unabsorlxnl portion of expenses and indebtedness under 
subdivision (iv) of this subparagraph: line (10)(e) from 

preceding year. .. _ 


$20,000 

$8,600 

0 

(7) Sum of Hues (4). (6), and (6)... 

(8) Excess of line (1) over line (7). 

20,000 

20,000 

8,000 

0 

0 

0 

12,400 

$20,000 

(9) Required deposit: greater of line (8) or line (8). 

0 

7,600 

12,400 

■jo. COO 

00) UnabsorlMKi portion carried forward to subsequent year: 

(a) Line (3) .. 

0 

7,600 

8.400 

8,000 

fb) Line (!)_. 

0 

i%obo 

21,000 

20,000 

(e) Line (7). 

20,000 

2a 000 

8,600 

0 

(d) Line (b) minus line (c). 

(20,000) 

(1,000) 

12,400 

2 a ooo 


(e) II line (a) exceeds line (d), the excess . 20,000 8,000 
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(g) Special rules for nonmoney de¬ 
posits and withdrawals. * • • 

(2) Election not to treat deposits of 
property other than money as a sale or 
exchange at the time of deposit. A party 
may elect to treat a deposit of property 
as if no sale or other taxable event had 
occurred on the date of deposit. If such 
election is made, in the taxable year 
the fund disposes of the property, or 
the party disposes of the fund in a trans¬ 
action which is treated as not constitut¬ 
ing a nonqualified withdrawal by reason 
of the application of $ 3.8 <b) (2) or (c), 
then the party shall recognize as gain 
or loss with respect to nonfund property 
the amount he would have recognized 
on the day the property was deposited 
into the fund had the election not been 
made. The party’s holding period with 
respect to such property shall not in¬ 
clude the period of time such property 
was held by the fund. If the party dis¬ 
poses of a fund which contains property 
subject to the election provided by this 
subparagraph in a transaction which is 
treated as not constituting a nonquali¬ 
fied withdrawal by reason of the applica¬ 
tion of $ 3.8(b) (1). then for purposes of 
determining the basis of property re¬ 
ceived by the party in such transaction, 
the basis of property in the fund subject 
to such election is the party’s, not the 
fund’s, adjusted basis for such property. 
The election shall be made by a state¬ 
ment to that effect, attached to the 
party’s Federal income tax return for 
the taxable year to which the deposit 
relates, or, if such return is filed before 
such deposit is made, attached to the 
party’s return for the taxable year dur¬ 
ing which the deposit is actually made. 
Such statement shall also contain, or 
shall be considered as containing, an 
agreement by the party to be bound by 
the rules of this paragraph. 

« • • • • 

Par. 2. Section 3.3, as adopted by 
Treasury Decision 7398. is amended by 
revising paragraph (b)(2)(l)(b) and 
paragraph (c). These revised provisions 
read as follows: 

§ 3.3 ISontaxability of deposits. 

* • • • • 

(b) Treatment of deposit. • • • 

(2) Net proceeds from agreement ves¬ 
sels and fund earnings. <i)(a) • • • 
(b) However, if (I) a party transfers a 
vessel, (2/ the basis of the property the 
party receives is determined by reference 
to the basis of such vessel or such ves¬ 
sel’s basis in the hands of the transferee 
is determined by reference to its basis in 
the hands of the party, (3) the party de¬ 
posits the net proceeds of the transfer 
into the fund, and (4) by reason of ap¬ 
plying 607(d)(1)(B) of the Act the 
party’s gain is not taken into account, 
then for the purpose of determining the 
basis of such property received, of such 
vessel in the hands of the transferee, or 
both <as the case may be) such gain shall 
be treated as if it were recognized. The 
provisions of this subdivision (b) are 
illustrated in example (4) of 5 3.6(e) 
(7) (ii). 


(c) Determination of earnings and 
prom. Under section 607(d)(1)(D) of 
the Act, in general the earnings and 
profits of any corporation (within the 
meaning of section 316 of the Code) 
shall be determined without regard to 
this part. Thus, for example— 

(1) Although certain amounts depos¬ 
ited into the fund reduce taxable income 
and certain other amounts deposited into 
the fund result in an exclusion from 
gross income, earnings and profits of the 
corporation are not reduced by the 
amount of such deposits. 

(2) Earnings and profits are not in¬ 
creased when amounts withdrawn from 
the fund are included in income under 
5 3.7(d). 

(3) For purposes of the third sentence 
of section 312(f)(1) of the Code (see 
§ 1.312-7(c) of the Income Tax Regula¬ 
tions of this chapter), the reduction in 
basis provided by § 3.6(c) of a qualified 
vessel purchased with fund assets or, in 
certain circumstances, of a vessel other 
than a qualified vessel is not a proper 
adjustment for earnings and profits pur¬ 
poses and thus, the depreciation deduc¬ 
tion with respect to, and the gain or loss 
on the sale of, such a vessel shall, for 
earnings and profits purposes, be deter¬ 
mined as if such reduction had not been 
made. 

(4) The earnings (including gains and 
losses) from the investment and rein¬ 
vestment of amounts held in the fund is 
a proper adjustment for earnings and 
profits purposes. 

(5) Interest determined un’der $ 3.7 
which is allowed as a deduction under 
section 163 of the Code is allowed as a 
deduction in computing earnings and 
profits. 

(6) The gain or loss recognized by a 
party on the disposition by the fund of 
property subject to an election under 
§ 3.2(g) (2) not to recognize gain or loss 
upon the deposit is a proper adjustment 
for earnings and profits purposes. 

(7) Deposits of property considered to 
be a sale under § 3.2(g) (1) (iii) increase 
or decrease earnings and profits by the 
amount of gain or loss included in the 
party’s income from the taxable year. 

• * » * • 

Par. 3. Section 3.5, as adopted by 
Treasury Decision 7398, is amended by 
revising paragraph (a) (3) (ill) to read as 
follows: 

§ 3.5 Qualified withdrawal*. 

(a) In general . • • • 

(3) * • • 

(iii) The receipt of property (which is 
a qualified vessel or barges and con¬ 
tainers which are part of the comple¬ 
ment of a qualified vessel (or shares 
therein)) by a parent corporation in 
liquidation of an 80-percent-or-more 
controlled subsidiary corporation in 
which the parent’s basis for the property 
is determined under section 334(b) (2) of 
the Code by reference to its basis for the 
subsidiary’s stock, but only if (fl) the 
subsidiary adopts a plan of liquidation 
not more than 30 days after the date of 
the transaction described in section 334 
(b) (2) (B) of the Code (or, in the case 


of a series of transactions, the date of 
the first such transaction) and (b) the 
property is actually distributed within 
120 days of such transaction (or first 
transaction), provided, however, that the 
amount of the qualified withdrawal for 
such purpose shall be limited to the lower 
of the fair market value of such prop¬ 
erty on the date of such transaction (or 
of the first such transaction) reduced by 
the amount of any liability secured by 
such property and the allocable amount 
of any unsecured liability of the subsidi¬ 
ary or the parent’s basis for the stock 
of the subsidiary allocable to such prop¬ 
erty. For purposes of the preceding sen¬ 
tence, an allocable amount of liability or 
basis of stock shall be determined by ref¬ 
erence to the relative gross fair market 
values of the assets of the subsidiary. 

• • • • • 

Par. 4. Section 3.6, as adopted by 
Treasury Decision 7398, Is amended by 
revising paragraph (e) to read as fol¬ 
lows: 

§ 3.6 Tax trcalmcnt of qualified wilh- 

withdrawals. 

• # • • • 

(e) Ordinary income treatment of gain 
from disposition of property acquired 
with qualified withdrawals. (1) (1) Under 
section 607(g)(5) of the Act and this 
paragraph, if any property the basis of 
which was reduced under paragraph (c) 
of this section is disposed of. then except 
as otherwise provided in this paragraph 
any gain realized on such disposition 
(after application of section 1245 of the 
Code) to the extent provided in subpara¬ 
graph (2) of this paragraph shall be 
recognized and treated as an amount re¬ 
ferred to in section 607(h)(3) (A) of the 
Act and § 3.7 (relating to nonqualified 
withdrawals) which was withdrawn on 
the date of such disposition. Accordingly, 
notwithstanding any provision of the 
Code, the amount of such gain shall be 
included in the gross income of the party 
as an item of ordinary income for the 
taxable year in which the disposition 
occurred. In the case of a partnership 
holding any such property, see subpara¬ 
graph (8) of this paragraph. In the case 
of a sale of such property which is re¬ 
ported under the installment method, see 
subparagraph (9) of this paragraph. 

(ii) Interest on gain referred to in 
subdivision (i) of this subparagraph 
shall not attach under section 607(h) (3) 
(C) of the Act and § 3.7(e) unless the 
disposition occurred within 1 year of final 
delivery from the shipyard or within 1 
year of first loading of the vessel, and the 
Secretary of Commerce determines that 
such disposition was not for a purpose 
for which the funds is established. In¬ 
terest shall not attach in the case of an 
involuntary conversion. 

(iii) If an amount representing the net 
proceeds (as defined in S 3.2(c) (2)) from 
the disposition is deposited into the fund 
pursuant to § 3.2(c) (3). the agreement, 
and the regulations prescribed by the 
Secretary of Commerce, such gain re¬ 
ferred to in subdivision (i) of this sub- 
paragraph is to be excluded from gross 
income (and interest shall not be pay- 


FEDERAl REGISTER, VOL. 41, NO. 20—THURSDAY, JANUARY 29, 1976 






PROPOSED RULES 


4287 


able on such amount) and is to be treated 
as gain to which section 607(d) (1) (B) of 
the Act and 5 3.3(b)(2) apply. The por¬ 
tion of such deposit which represents 
amounts that if not deposited would be 
treated as ordinary income under sec¬ 
tion 1245(a)(1) of the Code or as gain 
attributable to the reduction in basis 
under paragraph (c) of this section is 
considered a deposit in accordance with 
section 607(b) (1) (C) of the Act (relating 
to net proceeds from the sale of an agree¬ 
ment vessel) and must be allocated to 
the ordinary income account of the fund 
in accordance with § 3.4(d) (4). 

(2) (i) The amount of gain included in 
gross income of the party as an item 
of ordinary income by reason of section 
607(g)(5) of the Act and subparagraph 
(1) (i) of this paragraph shall be deter¬ 
mined pursuant to section 1245 of the 
Code (including the exceptions and lim¬ 
itations in subsection (b) (other than 
paragraph (5) thereof)), applied in the 
manner and only to the extent prescribed 
in subparagraphs (3) and (4) of this 
paragraph, except that for purposes of 
this determination the exceptions and 
limitations in section 1245(b) (3) and (4) 
ot the Code shall not apply unless a clos¬ 
ing agreement is properly entered into 
under section 7121 of the Code which 
meets the requirements of subdivisions 

(ii) and (iii) of this subparagraph. 

(ii) For a closing agreement to meet 
the requirements of this subdivision, it 
must (a) provide that the provisions of 
this paragraph shall apply for purposes 
ol determining the consequences of the 
exchange, (b) be signed by the Assistant 
Commissioner (Technical) or his dele¬ 
gate and by the party disposing of the 
vessel and, in the case of a transaction 
to which subparagraph (5) of this para¬ 
graph applies, the transferee of such 
vessel, and (c) be consistent with the ex¬ 
amples set out in subparagraph (7) (i) of 
thtis paragraph. 

(iii) For a closing agreement to meet 
the requirements of this subdivision, the 
party must make application therefor on 
or before the later of the applicable fol¬ 
lowing dates: 

(a) 190 days after the date this docu¬ 
ment is published in the Federal Regis¬ 
ter as a final regulation), or 

(b) The last day prescribed by law 
(including extensions thereof) for filing 
the party’s Federal income tax return 
for the taxable year in which the ex¬ 
change occurs, or the date on which 
such return is actually filed, whichever 
is earlier. 

For purposes of this subdivision (iii), a 
party makes application for a closing 
agreement by mailing a signed proposed 
agreement which meets the requirements 
of subdivision (ii) of this subparagraph 
to the Commissioner of Internal Reve¬ 
nue, Attention: T:FP:T, Washington, 
D.C. 20224. If the execution of such 
agreement by the Service prior to any 
particular date is desired, the party 
should make such application prior to 90 
days before such date. 

(3) The amount of gain to which sec¬ 
tion 1245 of the Code actually applies 


shall be determined first and without 
regard to section 607(g)(5) of the Act 
and subparagraph (1) (i) of this para¬ 
graph. Then the amount of gain to which 
section 607(g) (5) and subparagraph (1) 
of this paragraph apply shall be deter¬ 
mined pursuant to the rules of section 
1245 of the Code, applied in the manner 
and to the extent described in subpara¬ 
graph (2) of this paragraph. 

(4) For the purposes of determining 
the amount of gain to which section 607 
(g)(5) of the Act and subparagraph (1) 

(1) of this paragraph apply, the follow¬ 
ing rules are prescribed: 

(i) For such purposes, any reduction 
in basis under paragraph (c) of this 
section (whether in respect of the same 
or other property) allowed to the party or 
any other person shall be treated as an 
adjustment reflected in adjusted basts on 
account of deductions for depreciation 
within the meaning of section 1245(a) (2) 
of the Code (relating to definition of 
recomputed basis). 

(ii) For such purposes, the rules of sub- 
paragraph (5) of this paragraph shall 
apply with respect to tarnsfers to which 
section 1245(b) (3) of the Code applies 
(relating to certain transfers where the 
transferee’s basis is determined with ref¬ 
erence to the transferor’s basis) and, in 
the case of a distribution from a partner¬ 
ship, the rules of subparagraph (8) of 
this paragraph shall also apply. 

(iii) For such purposes, the rules of 
subparagraph (6) of this paragraph shall 
apply with respect to a disposition de¬ 
scribed in section 1031 of the Code (re¬ 
lating to like-kind exchanges) and rules 
consistent with the principles of such 
subparagraph shall apply to a conver¬ 
sion with respect to which section 1033 
(a) (1) of the Code applies (relating to 
involuntary conversion into similar prop¬ 
erty) . However, for such purpose, section 
1245(b)(4) of the Code shall not apply 
to a conversion with respect to which an 
election under section 1033(a) (3) of the 
Code has been made. 

(iv) (a) For such purposes, if there is 
reflected in the adjusted basis of a vessel 
reductions in basis made (whether in 
respect of such vessel or another vessel) 
under section 607(g) (2), (3), or (4) of 
the Act (1) by reason of paragraph (c) 
(3) (i), (ii), or (iii) of this section and 

(2) not by such reason, then any such 
gain recognized shall be treated as re¬ 
ducing any such reductions in basis in 
the order in which they were made, the 
earliest first. For any taxable year in 
which reductions of a character described 
in both (I) and (2) of this subdivision 
(a) were made, those described in (I) 
of this subdivision (a) shall be deemed 
to have occurred first. 

(b) Notwithstanding (a) of this sub¬ 
division (iv), a party may, at his option, 
treat all reductions of a character de¬ 
scribed in (a)Cl) of this subdivision (iv) 
as having occurred first. 

(5) If the basis of a vessel in the 
hands of a transferee is determined 
(without regard to section 607(g)(5) of 
the Act and this paragraph) by reference 
to its basis in the hands of the transferor 
by reason of the application of section 


332, 351, 361, 371(a), 374(a), 721, or 731 
of the Code, and if a closing agreement is 
properly entered into pursuant to sub- 
paragraph (2) of this paragraph, then— 

(i) The amount of gain recognized 
under section 607(g) (5) of the Act and 
subparagraph (1) (i) of this paragraph 
shall not exceed the excess of the amount 
of gain recognized to the transferor on 
the transfer of such vessel (determined 
without regard to section 607(g) (5) of 
the Act and subparagraph (1) (i) of this 
paragraph) over the amount of such 
gain to which section 1245(a)(1) of the 
Code actually applies. 

(ii) Immediately after the transfer the 
amount of the reduction in basis under 
paragraph (c) of this section treated as 
an adjustment reflected in the adjusted 
basis of the vessel in the hands of the 
transferee shall be an amount equal 
to— 

(a) The amount of such reduction 
treated as an adjustment reflected in the 
adjusted basis of the vessel in the hands 
of the transferor immediately before the 
disposition, minus 

(b) The amount of gain recognized 
under section 607(g) (5) of the Act and 
subparagraph (1) (1) of this paragraph 
(determined without regard to section 
607(d)(1)(B) of the Act and 
§ 3.3(b) (2) (i) (a)). 

(iii) Immediately after the transfer, 
the character of the reduction in basis 
under paragraph (c) of this section 
treated as an adjustment reflected in the 
adjusted basis of the vessel in the hands 
of the transferee shall be the same as it 
was in the hands of the transferor, re¬ 
duced by, under subparagraph (4) (iv) of 
this paragraph, the amount of gain de¬ 
scribed in subdivision (ii) (b) of this 
subparagraph. 

(iv) Immediately after the transfer, 
the basis of the property received shall be 
determined in accordance with the Code, 
but without taking into account any gain 
which would have been recognized by 
the party under section 607(g) (5) of the 
Act had the closing agreement not been 
signed but which was not recognized by 
reason of subdivision (i) of this 
subparagraph. 

(v) In the case of any distribution 
from a partnership, the provisions of 
this subparagraph shall apply in the 
manner, and only to the extent, pre¬ 
scribed in subparagraph (8) (iii) of this 
paragraph. 

(6) If a vessel is exchanged for a ves¬ 
sel and gain (determined without re¬ 
gard to section 607(g) (5) of the Act 
and this paragraph) is not recognized 
in whole or in part under section 1031 
of the Code (relating to like-kind ex¬ 
changes) , and if a closing agreement is 
properly entered into pursuant to sub- 
paragraph (2) of this paragraph, then— 

(i) The amount of gain recognized 
under section 607(g)(5) of the Act and 
subparagraph (1) (i) of this paragraph 
shall not exceed the sum of— 

(a) The excess of the amount of gain 
recognized on such disposition (deter¬ 
mined without regard to section 607(g) 
(5) of the Act and subparagraph (1) (i) 
of this paragraph) over the amount of 
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such gain to which section 1245(a) (1) of 
the Code actually applies, plus 

(b) The fair market value of the ves¬ 
sel acquired which is not a qualified ves¬ 
sel, but (1) only if there was reflected in 
the adjusted basis of the vessel ex¬ 
changed reductions in basis made 
(whether in respect of such vessel or 
another vessel) under section 607(g) (2), 
(3), or (4) of the Act other than reduc¬ 
tions in basis applied to any vessel by 
reason of paragraph (c)(3)(i), (ii), or 
(iii) of tliis section, and (2) only to the 
extent of such reductions in basis, and 
(3) then only to the extent of amounts 
not taken into account under (a) of this 
subdivision, plus 

(c) The fair market value of property 
acquired which is not a vessel and which 
is not taken into account under (a) of 
this subdivision. 

(ii) Immediately after the exchange 
the amount of the reduction in basis un¬ 
der paragraph (c) of this section treated 
as an adjustment reflected in the ad¬ 
justed basis of the vessel acquired shall 
be an amount equal to— 

(a) The amount of such reduction 
treated as an adjustment reflected in the 
adjusted basis of the vessel exchanged 
immediately before the disposition, mi¬ 
nus 

(b) The amount of gain recognized 
under section 607(g) (5) of the Act and 
subparagraph (l)(i) of this paragraph 
(determined without regard to section 
607(d)(1)(B) of the Act and 5 3.3(b) 
(2) (i) (a)). 

(iii) Immediately after the transfer, 
the character of the reduction in basis 
under paragraph (c) of this section 
treated as an adjustment reflected in the 
adjusted basis of the vessel acquired shall 
be the same as it was in the vessel ex¬ 
changed, reduced by, under subpara¬ 
graph (4>(iv) of this paragraph, the 
amount of gain described in subdivision 
(ii) (b) of this subparagraph. 

(iv) Immediately after the exchange, 
the basis of the property received shall 
be determined in accordance with section 
1031(d) of the Code, without taking into 
account any gain which would have been 
recognized by the party under section 
607(g)(5) of the Act had the closing 
agreement not been signed but which 
was not recognized by reason of sub¬ 
division (i) of tliis subparagraph. 

(7) (i) Closing agreements that will 
satisfy the requirements of subparagraph 
(2) (ii) of this paragraph can be illus¬ 
trated by the following sample closing 
agreements. 

Example (1). Proposed exchange to which 
section 1031 of the Code (relating to llke- 
kind exchanges) will apply. 

Closing Agreement as to Final Determina¬ 
tion Covering Specific Matters 


is try number_-__ (hereinafter 

“first vessel*'), to____for a 


_vessel named_----- 

type 

U.S. Coast Guard Registry number- 

(hereinafter “second vessel") (and other 
consideration], 1 

Whereas, the taxpayer and Commissioner 
desire to finally determine the effect of such 
proposed exchange under section 607 of the 
Merchant Marine Act, 1936, as amended 
(hereinafter "Act”), the Treasury Regula¬ 
tions thereunder (26 CFR Part 3), and the 
Internal Revenue Code of 1954 (hereinafter 
"Code"), and 

Whereas, if the proposed exchange qualifies 
under the provisions of section 1031 of the 
Code, then 

It has been determined for Federal income 
tax purposes that the provisions of Treasury 
Regulations 26 CFR § 3.6(e) as in force this 
date shall apply for purposes of deter¬ 
mining— 

1. The amount of gain to be taken into 
account by the taxpayer under section 607 
(g)(6) of the Act, 

2. The amounts of adjusted basis, and ad¬ 
justments reflected In the adjusted basis, 
of the second vessel in the hands of the tax¬ 
payer immediately after the exchange, 

3. The treatment of such amounts of the 
adjustments reflected in the adjusted basis 
of the second vessel immediately after the 
exchange as attributable to reductions in 
basis of the second vessel in the hands of 
the taxpayer under section 607(g) (2). (3). 
and (4) of the Act by reason of qualified 
withdrawals by the taxpayer from a capital 
construction fund (whether or not it has 
such a fund), and 

4. All other consequences of the proposed 
exchange. 

Whereas, the determinations as set forth 
above are hereby agreed to by said taxpayer. 

Now, this closing agreement witnesseth. 
that the said taxpayer and said Commis¬ 
sioner of Internal Revenue hereby mutually 
agree that the determinations as set forth 
above shall be final and conclusive, subject, 
however, to reopening in the event of fraud, 
malfeasance, or misrepresentation of ma¬ 
terial fact, and provided that any change or 
modification of applicable statutes will ren¬ 
der this agreement ineffective to the extent 
that it is dependent upon such statutes. 

In witness whereof, the above parties have 
subscribed their names to these presents, in 
triplicate. 

Signed this _ day of -, 19 . 


(Taxpayer) 


By 


(Title) 

Commissioner of Internal Revenue 

By —.-.-. 

Assistant Commissioner (Technical) 
Date_ 

Example (2). Proposed transfer of vessel 
in an exchange to which subparagraph (5) 
of this paragraph will apply (relating to cer¬ 
tain transfers where the transferee’s basis is 
determined with reference to the transferor’s 
basis). 

Closing Agreement as to Final Determi¬ 
nation Covering Specific Matters 


This closing agreement, made in triplicate 
under and in pursuance of section 7121 of 
the Internal Revenue Code of 1954 by and 
between ....and the Com¬ 

missioner of Internal Revenue: 

Whereas, taxpayer proposes to exchange a 
_vessel named- 


typo 


UJ3. Coast Guard Reg- 


This closing agreement, made In quad¬ 
ruplicate under and in pursuance of section 
7121 of the Internal Revenue Code of 1954 

by and between-- 

(hereinafter “transferor"),-- 


1 Do not Identify other consideration. De¬ 
lete if inapplicable. 


(hereinafter “transferee"), and the Commis¬ 
sioner of Internal Revenue: 

Whereas, transferor proposes to transfer a 

_vessel named__ 

type 

U.S. Coast Guard Registry number- 

to transferee for [stock| | stock and securi¬ 
ties] | partnership interest ]* ( of, In]* trans¬ 
feree (and other consideration].* 

Whereas, the transferor, transferee, and 
Commissioner desire to finally determine the 
effect, of such proposed exchange, under sec- 
amended (hereinafter “Act"), the Treasury 
tion 607 of the Merchant Marine Act, 1936, as 
Regulations thereunder (26 CFR Part 3). 
and the Internal Revenue Code of 1954 
(hereinafter “Code"), and 

Whereas, if the proposed exchange quali¬ 
fies under the provisions of section. _. 

-_-of the Code, then 

It has been determined for Federal income 
tax purposes that the provisions of Treas¬ 
ury Regulations 26 CFR 5 3.6(e) as in force 
this date shall apply for purposes of deter¬ 
mining— 

1. The amount of gain to be taken into 
account by the transferor under section 607 
(g) (5) of the Act. 

2. The amounts of adjusted basis, and ad¬ 
justments reflected In the adjusted basis, of 
the vessel In the hands of the transferee 
immediately after the exchange, including 
for purposes of applying section 607(g)(5) 
to a subsequent transaction involving such 
vessel by the transferee. 

3. The treatment of such amounts, of the 
adjustments reflected in the adjusted basis 
of the vessel Immediately after the exchange 
as attributable to reductions in basis of the 
vessel in the hands of the transferee under 
section P07(g) (2). (3), and (4) of the Act 
by reason of qualified withdrawals by the 
transferee from a capital construction fund 
(whether or not it has such a fund). 

4. The adjusted basis in the hands o* the 
transferor of the stock, securities, or part¬ 
nership interest in the transferee received 
in exchange for the vessel, and 

5. All other consequences of the proposed 
exchange. 

Whereas, the determinations as Bet forth 
above are hereby agreed to by said trans¬ 
feror and transferee. 

Now. this closing agreement witnesseth. 
that the said transferor, said transferee, and 
said Commissioner of Internal Revenue 
hereby mutually agree that the determina¬ 
tions as set forth above shall be final and 
conclusive, subject, however, to reopening 
. In the event of fraud, malfeasance, or mis¬ 
representation of material fact, and provided 
that any change or modification of applica¬ 
ble statutes will render this agreement inef¬ 
fective to the extent that it is dependent 
upon such statutes. 

In witness whereof, the above parties have 
subscribed their names to these presents, in 
quadruplicate. 

Signed this-day of-- 19 


(Transferor) 

By —.-.- 


(Title) 


(Transferee) 

By. 


(Title) 


* Delete inapplicable terms or insert other 
appropriate term. Do NOT further Identify 
consideration, such as number of shares or 
class of stock. 

8 Insert proper term or delete if Inappli¬ 
cable, but do not further Identify other con¬ 
sideration. 
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Commissioner of Internal Revenue 

By.— 


Assistant Commissioner (Technical) 

Date- 


(11) The provisions of subparagraphs (1) 
through (6) of this paragraph are illustrated 
by the following examples: 

Example (I). X Corporation, which main¬ 
tains a fund described in § 3.1, exchanges 
qualified vessel A for qualified vessel B in a 
transaction in which no gain or loss is recog¬ 
nized under section 1031 (relating to like- 
kind exchange) of the Code, determined with¬ 
out regard to the Act and section 1245 of 
the Code. Prior to the exchange, a closing 
agreement is properly entered Into under 
section 7121 of the Code which meets the 
requirements of subparagraph (2) of this 
paragraph. Vessel A had been purchased for 
$2 million, of which $1.5 million was attrib¬ 
utable to a qualified withdrawal from the 
ordinary income account of the fund. De¬ 
preciation of $100,000 had been allowed (the 
amount allowable) on vessel A and, before 
any depreciation Is allowed or allowable on 
vessel B, X sells vessel B for cash of $2.1 
million. Under section 1245(b)(4) of the 
Code (relating to dispositions of property 
without recognition of gain or loss by reason 
of section 1031 of the Code) no gain is recog¬ 
nized under section 1245(a)(1) of the Code 
upon the exchange notwithstanding the de¬ 
preciation of $100,000 allowed with respect 
to vessel A. Since the only property received 
in the exchange is a qualified vessel, and 
since the closing agreement was properly 
entered Into, under subparagraph (6)(i) of 
this paragraph no gain is recognized under 
section 607(g)(5) of the Act and subpara¬ 
graph (1) (4) of this subparagraph. 


Under subparagraph (6) (ill) of this para¬ 
graph, X's basis in vessel B Just before the 
sale Is the same as that of vessel A, or $400.- 
000, le.. cost of $2 million reduced by $1.5 
million qualified withdrawal (see paragraph 
(c)(1) of this section) and by $100,000 
allowed as depreciation. Immediately after 
the exchange, the amount of depreciation ad¬ 
justments reflected in adjusted basis under 
§ 1.1245-2(c) (4) of the Income Tax Regula¬ 
tions of this chapter (determined without 
regard to this section) is $100,000. and the 
amount of the reduction in basis under para¬ 
graph (c) of this section treated as an ad¬ 
justment reflected In adjusted basis under 
subparagraph (6) (ii) of this paragraph is 
$1.5 million. Gain recognized on the sale 
la $1.7 million, i.e., amount realized. $2.1 
million, minus adjusted basis, $400,000. The 
first $100,000 of gain on the sale is gain to 
which section 1245(a) (1) of the Code applies, 
and the next $1.5 million of gain on the sale 
is gain to which subparagraph (1) (i) of this 
paragraph applies. Thus. $1.6 million of gain 
to Included as ordinary lncoihe in X's gross 
income for the taxable year of the sale The 
remaining $100,000 of gain may be treated as 
gain from the sale or exchange of property 
described In section 1231 of the Code. 

Example ( 2 ). Assume the same facts as in 
example (1), except that X deposits the net 
proceeds from the sale into the fund in the 
manner described In subparagraph (1) (til) of 
this paragraph. Under 5 3.3(b)(2). X recog¬ 
nizes no gain on the sale, and the net pro¬ 
ceeds of $2.1 million on the sale (see § 3.2 
(c)(2)) are allocated to the following ac¬ 
counts in the following amounts: $100,000 to 
the ordinary Income account as gain to 
which section 1245 of the Code applies (see 
* (4)), $1.5 million to the ordinary in¬ 

come account in accordance with subpara- 
(i)(Ui) of this paragraph (see 5 3.4 
J ' )• $100,000 to the capital gain account 

(see 5 3.4(c)), assuming X had purchased 
vessel A more than 6 months before its sale 


of vessel B (see section 1223(1) of the Code), 
and $400,000 to the capital account (see 5 3.4 
(b)(2)). 

Example (3). Assume the same facts as 
In example (1). except that X received vessel 
B, with a fair market value of $1 million, and 
$1 million in cash in exchange for vessel A 
and did not sell vessel B. Since section 1031 
(b) of the Code limits the amount of gain 
recognized to $1 million, subparagraph (8) 
(1) of this paragraph limits application of 
subparagraph (1) of this paragraph, but only 
after application of section 1245 of the Code. 
Under section 1245(a)(1) of the Code, the 
first $100,000 of recognized gain Is treated as 
ordinary Income. Under subparagraph (6) (i) 
of this paragraph, the amount of gain recog¬ 
nized under subparagraph (1) (i) of this par¬ 
agraph Is limited to $900,000. i.e., the $1 mil¬ 
lion of gain recognized under section 1031 
(b) of the Code less the $100,000 of such gain 
to which section 1245 of the Code applies. 
Accordingly, the amount of the reduction in 
basis under paragraph (c) of this section 
treated as an adjustment reflected In ad¬ 
justed basis under subparagraph (6) (11) of 
this paragraph of vessel B is $600,000. i.e., 
the amount of adjustments reflected in the 
adjusted basis of vessel A Immediately before 
the disposition ($1.5 million) less the amount 
of gain recognized under subparagraph (1) 
(1) of this paragraph ($900,000). The basis 
of vessel B Is equal to $400,000. computed In 
accordance with section 1031(d) of the Code, 
ije., the basis in vessel A of $400,000 less cash 
received of $1 million plus gain recognized of 
$1 million. 

Example (4). Assume that in example 3 
X deposits the net proceeds from the ex¬ 
change into the fund in the manner described 
in subparagraph (l)(lii) of this paragraph. 
Assume further that there were no selling 
expenses connected with the exchange and, 
at the time of the exchange, veasel A was 
not security for any mortgage. Since by rea¬ 
son of the application of subparagraph (6) (1) 
of this paragraph vessel B was received with¬ 
out recognition of gain under section 607(g) 
(5) of the Act, and since under 5 3.2(c)(1) 
(i) gross proceeds does not include any prop¬ 
erty to the extent received without recogni¬ 
tion of gain under the Act and the Code, 
the gross proceeds is equal to the amount 
of cash received, i.e.. $1 million. Since X 
had no expenses described in 5 3.2(c) (2) (il) 
to reduce gross proceeds, and since the sum 
of the gain recognized on the exchange (be¬ 
fore application of this part), $1 million, 
plus the gain recognized under section 607(g) 
(5) of the Act and subparagraph (6)(i) of 
this paragraph not taken into account in 
computing the gain of $1 million, zero, is not 
greater than the net proceeds, the net pro¬ 
ceeds is also $1 million. By reason of the 
deposit, X reconizes no gain on the exchange 
and the entire $1 million of net proceeds 
is allocated to the ordinary income account 
in accordance with subparagraph CD (HI) of 
this paragraph. $100,000 as gain to which 
section 1245(a)(1) of the Code would have 
applied and $900,000 as gain to which sub- 
paragraph (1) (1) of this paragraph would 
have applied had there been no deposit (see 
5 3.4(d)(4)). The amount of adjustments 
reflected In the adjusted basis of vessel B is 
determined in the same manner as in exam¬ 
ple (3). Since under 5 3.3(b) (2) (i) (b) the 
$1 million of gain not recognized by reason 
of the deposit into the fund is treated as 
recognized for purposes of determining ves¬ 
sel B's basis, vessel B's basis is $400,000 as 
determined in example (3). 

Example (5). (1) Assume the same facts 
as In example (1). except that X did not sell 
vessel B and vessel B is not a qualified 
vessel. Assume further that the fair market 
value of vessel B is $2.2 million. As stated 
In example (1), the limitation provided by 


section 1245(b) (4) of the Code prevents rec¬ 
ognition of any gain under section 1245 of 
the Code notwithstanding the $100,000 of 
depreciation allowed with respect to vessel A. 
Since the only property received in the ex¬ 
change is vessel B, which is not a qualified 
vessel, and since no gain is recognized under 
section 1245 of the Code, under subparagraph 
(6) (1) of this paragraph the amount of gain 
recognized under section 607(g) (5) of the 
Act and subparagraph (1)(1) of this para¬ 
graph is limited to the amount in subpara¬ 
graph (6) (1) (b) of this paragraph. Since the 
fair market value of vessel B, $2.2 million, 
exceeds the reduction in basis of vessel A 
by virtue of paragraph (c) of this section. 
$1.5 million, subparagraph (6)(i)(b) of this 
paragraph limits the amount of gain recog¬ 
nized under section 607(g) (5) of the Act and 
subparagraph (1) (i) of this paragraph to 
$1.5 million, which is Included In X's gross 
income as an item of ordinary income in the 
taxable year of the exchange. Further, since 
under subparagraph (3) of this paragraph 
the determination of gain under section 
1245(b)(4) of the Code is made without re¬ 
gard to section 607(g)(5) of the Act and this 
paragraph, no part of this gain of $1.5 million 
is considered gain to which section 1245 of 
the Code applies. 

(il) If the entire $1.5 million of ad¬ 
justments reflected In the adjusted basis 
of vessel A under paragraph (c) of this 
section were amounts applied under 
paragraph (c) (3) (i), (ii), or (iii) of this 
section by reason of qualified with¬ 
drawals to pay the principal of indebted¬ 
ness incurred with respect to vessels 
other than vessel A, then the amount in 
subparagraph <6)(i)(b) of this para¬ 
graph would be zero and, accordingly, by 
reason of the application of subpara¬ 
graph (6> (i) of this paragraph no gain 
would be recognized under section 607 
(g) (5) of the Act. 

(iii) The results would be the same as 
stated in subdivision (i) of this example 
if there had been no closing agreement 
whether or not vessel B is a qualified 
vessel. 

(8) If a partnership holds any prop¬ 
erty the basis of which was reduced under 
paragraph (c) of this section, then— 

(i) For purposes of subparagraph (1) 
(i) of this paragraph, the term “disposi¬ 
tion’ 1 includes a distribution by the 
partnership. 

(ii) If a partner sells or exchanges all 
or a part of his interest in the partner¬ 
ship or receives a distribution from the 
partnership, then for purposes of apply¬ 
ing section 751(c) of the Code (relating 
to unrealized receivables of a partner¬ 
ship) the amount of such gain to which 
section 607(g)(5) of the Act and sub- 
paragraph (1) (i) of this paragraph 
would apply if the property were sold by 
a partnership at its fair market value 
shall be treated as gain to which sec¬ 
tion 1245(a) of the Code would have ap¬ 
plied. 

(iii) l Reserved! 

(9) Gain from a disposition to which 
subparagraph (1) of this paragraph ap¬ 
plies may be reported under the install¬ 
ment method if such method is other¬ 
wise available under section 453 of the 
Code. In such case, the income (other 
than interest) on each Installment pay¬ 
ment shall be demed to consist of any 
gain which is treated as ordinary income 


FEDERAL REGISTER, VOL 41, NO. 20—THURSDAY, JANUARY 29, 1976 









4290 


PROPOSED RULES 


by reason of the application of section 
1245(a)(1) of the Code until all such 
gain is reported, then any gain to which 
this paragraph applies until all such gain 
has been reported, and the remaining 
portion (if any) of such income shall be 
deemed to consist of gain to which this 
paragraph does not apply. 

Par. 5. Sction 3.8, as adopted by Treas¬ 
ury Decision 7398, is revised to read as 
follows: 

§ 3.8 Certain corporate reorganisations 
and changes in partnerships, and cer¬ 
tain transfers on death. 

(a) In general. Section 607 (i) of the 
Act and this section provide rules for 
certain corporate reorganizations, 
changes in partnerships, and certain 
transfers on death. Except as provided 
in paragraphs (b) and (c) of this sec¬ 
tion, any transfer of a fund from one 
taxpayer to another is a nonqualified 
withdrawal of the entire fund whether or 
not the transfer is voluntary, involun¬ 
tary, or by operation of law. 

(b) Certain transfers to corporations 
and partnerships . (1) If (i) a party 
which is a corporation transfers prop¬ 
erty (including property held in a fund) 
in a transaction to which section 381 of 
the Code applies, or a party which is a 
partnership transfers property <includ- 
ing property held in a fund) to a part¬ 
nership which is treated as a continua¬ 
tion of the transferor partnership un¬ 
der the provisions of subchapter K of 
the Code, and (ii) the transfer of the 
fund has been approved by the Secre¬ 
tary of Commerce, then such transfer 
will be treated as if it did not constitute 
a nonqualified withdrawal and, if the 
fund included property subject to an 
election under § 3.2(g) (2), the trans¬ 
feree shall, for purposes of this part, be 
treated as if it had made such election. 
For purposes of determining the basis of 
property received in a transaction 
described in this subparagraph which 
involves the transfer of a fund includ¬ 
ing property subject to an election un¬ 
der § 3.2(g) (2), see § 3.2(g) (2). 

(2) If a party transfers property, in¬ 
cluding property held in a fund) to a 
corporation solely in an exchange for 
stock or securities in which no gain or 
loss is recognized by reason of section 
351(a) of the Code, the transfer of the 
fund will be treated as if it did not 
constitute a nonqualified withdrawal, 
but only if on or before the last day pre¬ 
scribed by law (including extensions 
thereof) for filing the party’s Federal 
income tax return for the taxable year 
in which the transfer occurs, or the date 
on which such return is actually filed, 
whichever is earlier (or, if later, on or 
before [90 days after the date this docu¬ 
ment is published in the Federal Regis¬ 
ter as a final regulation!) — 

(i) The transfer of the fund to, and 
maintenance of the fund by, the cor¬ 
poration has been approved by the Sec¬ 
retary of Commerce, and 

(ii) A closing agreement under sec¬ 
tion 7121 of the Code which meets the 
requirements of paragraph (e) of this 


section has been applied for by the party 
and the corporation. 

For purposes of this paragraph, a closing 
agreement has been applied for when a 
signed proposed agreement which meets 
the requirements of paragraph (e) of 
this section is mailed to the Commis¬ 
sioner of Internal Revenue, Attention: 
T:FP:T, Washington, D.C. 20224. If the 
execution of such agreement by the 
Service prior to any particular date is 
desired, such application should be made 
prior to 90 days before such date. 

(3) If by reason of subparagraph (2) 
of this paragraph, a transfer of a fund 
does not constitute a nonqualified with¬ 
drawal, then— 

(i) The consequences to the transferee 
shall be determined under paragraph (d) 
of this section, 

(ii) If the fund includes property 
covered by an election under § 3.2(g) (2) 
(relating to an election not to treat de¬ 
posits of property other than money as a 
sale or exchange at the time of deposit), 
then with respect to such property the 
party shall under § 3.2(g) (2) recognize 
on the date of such transfer the amount 
of gain or loss it would have recognized 
under 3 3.2(g)(1) (ill) (had the elec¬ 
tion not been made) on the day the prop¬ 
erty was deposited into the fund, 

<iii) For purposes of determining the 
party's basis for the stock or securities 
of the transferee received by the party in 
the exchange— 

(a) The basis of the assets in the fund 
that were transferred shall be considered 
to be the fund’s basis for the property 
(see § 3.2(g) (1) (ii) for manner of de¬ 
termining such basis with respect to con¬ 
tributed property), and 
( b ) With respect to property in the 
fund to which subdivision (ii) of this 
subparagraph applies, the party’s basis 
(as determined under (a) of this subdivi¬ 
sion) for stock or securities received in 
the exchange for such property shall not 
be increased by the amount of gain (or 
decreased by the amount of loss) under 
3 3.2(g) (2) referred to in such subdivi¬ 
sion (ii), and 

(iv) The party’s basis of the stock or 
securities of the transferee received by 
him in the exchange shall be the party’s 
basis of the properties transferred (de¬ 
termined by taking into account the pro¬ 
visions of subdivision (iii) of this sub- 
paragraph) reduced by the sum of— 

(a) The amount in the ordinary in¬ 
come account (see 3 3.4(d)), and 

(b) Five-eighths (in the case of a 
corporation (other than an electing small 
business corporation, as defined in sec¬ 
tion 1371 of the Code)) or one-half (in 
the case of any other person) of the 
amount in the capital gain account (see 
§ 3.4(c)). 

(c) Transfers on death. (1) If a party 
who is an individual dies, the transfer of 
a fund and property held therein to an 
executor or administrator of the de¬ 
cedent’s estate, or to any other person by 
reason of his death, will be treated as if 
it did not constitute a nonqualified with¬ 
drawal, but only if on or before the last 
day prescribed by law (including exten¬ 


sions thereof) for filing the party’s Fed¬ 
eral income tax return for the taxable 
year in which the transfer occurs, or the 
date on which such return is actually 
filed, whichever is earlier (or, if later, 
on or before [90 days after the date this 
document is published in the Federal 
Register is a final regulation!) — 

(1) Such executor, administrator, or 
other person receives approval for his 
maintenance of the fund from the Sec¬ 
retary of Commerce, and 

(ii) A closing agreement under section 
7121 of the Code which meets the re¬ 
quirements of paragraph (e) of this sec¬ 
tion has been applied for by such execu¬ 
tor, administrator, or other person. For 
purposes of this subparagraph, a closing 
agreement has been applied for when a 
signed proposed agreement which meets 
the requirements of paragraph (e) of this 
section is mailed to the Commissioner 
of Internal Revenue, Attention: T:FP:T. 
Washington, D.C. 20224. If the execution 
of such agreement by the Service prior 
to any particular date is desired, such ap¬ 
plication should be made prior to 90 days 
before such date. 

(2) If (i) By reason of the application 
of subparagraph (1) of this paragraph, 
the transfer of a fund from the individ¬ 
ual who died to the executor or adminis¬ 
trator of the decedent’s estate was treated 
as if it did not constitute a nonqualified 
withdrawal. 

(ii) The fund passes from the de¬ 
cedent’s estate to another person or per¬ 
sons, and 

(iii) Such passing of the fund does not 
constitute in whole or in part a sale or 
exchange (see § 1.1014-4(a> (3) of the 
Income Tax Regulations of this chapter ». 
then the passing of such fund from the 
decedent’s estate to such other person 
will also be treated as if it did not con¬ 
stitute a nonqualified withdrawal, but 
only if the requirements of subparagraph 

(3) of this paragraph are satisfied. 

(3) The requirements of this subpar¬ 
agraph are satisfied with respect to the 
passing of a fund from a decedent’s es¬ 
tate to another person if on or before 
the last day prescribed by law (includ¬ 
ing extensions thereof) for filing the es¬ 
tate’s Federal income tax return for the 
taxable year in which the passing oc¬ 
curs, or the date on which such return 
is actually filed, whichever is earlier (or. 
if later, on or before 190 days after the 
date this document is published in the 
Federal Register as a final regula¬ 
tion!)— 

(i) The passing of the fund to. and 
maintenance of the fund by, such other 
person has been approved by the Secre¬ 
tary of Commerce, and 

(ii) A closing agreement under sec¬ 
tion 7121 of the Code which meets the re¬ 
quirements of paragraph (e) of this sec¬ 
tion has been applied for by such other 
person and the executor or administra¬ 
tor of the decedent’s estate. 

For purposes of this subparagraph, a 
closing agreement has been applied for 
when a signed proposed agreement which 
meets the requirements of paragraph (e) 
of this section is mailed to the Commis- 
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sioner of Internal Revenue, Attention: 
T:FP:T, Washington. D.C. 20224. If the 
execution of such agreement by the Serv¬ 
ice prior to any particular date is de¬ 
sired, such application should be made 
prior to 90 days before such date. 

(4) If a fund is transferred from an 
individual by reason of his death to his 
estate or from his estate to another per¬ 
son and the fund includes property 
covered by an election under § 3.2(g) (2) 
(relating to an election not to treat 
deposits of property other than money 
as a sale or exchange at the time of 
deposit), then with respect to such prop¬ 
erty the individual or estate shall under 
§ 3.2(g) (2) recognize on the date of death 
or transfer the amount of gain or loss it 
would have recognized under § 3.2(g) (1) 
(ili) chad the election not been made) 
on the date the property was deposited 
into the fund. 

(d) Special rules. In the case of a 
transfer which is not a nonqualified 
withdrawal by reason of the application 
of paragraph (b) or (c) of this section, 
all attributes of the fund and of the 
assets in the fund (as determined after 
the application of § 3.2(g) (2) and para¬ 
graphs (b) (3) (ii) and (c) (4) of this sec¬ 
tion) shall carry over from the trans¬ 
feror to the transferee. If the transferee 
is a party to an existing fund, the assets 
of the funds and the respective accounts 
within the funds, shall be combined. 
Thus, for example, each item in the com¬ 
bined fund shall retain its character as 
an item which was deposited into the 
capital account, the capital gain ac¬ 
count, or the ordinary income account, 
as the case may be, on the date on which 
they were deposited into each original 
fund. 

(e) Closing agreement. (1) For a clos¬ 
ing agreement to meet the requirements 
of paragraph (b)(2), (c)(1), or (c)(3) 
of this section, it must (a) provide that 
the provisions of this section shall ap¬ 
ply for purposes of determining the con¬ 
sequences of the transfer of the fund, 
<b> be signed by the Assistant Commis¬ 
sioner (Technical) or his delegate, the 
person transferring the fund (other than 
a decedent), and the person receiving 
the fund, and (c) be consistent with the 
examples set out in subparagraph (2) of 
this paragraph. 

(2) The provisions of subparagraph 
<1) of this paragraph can be illustrated 
by the following sample closing agree¬ 
ments: 

Example (I). Proposed transfer of fund 
in an exchange to which section 351(a) of 
the Code (relating to transfer to controlled 
corporation) will apply. 

Closing Agreement as to Final Deter¬ 
mination Covering Specific Matters 

This closing agreement, made In quadru¬ 
plicate under and In pursuance of section 
7121 of the Internal Revenue Code of 1954 
by and between_(here¬ 
inafter “transferor"), _ 

(hereinafter “transferee"), and Commis¬ 
sioner of Internal Revenue. 

Whereas, transferor proposes to transfer 
property (Including property held In its 
capital construction fund as described in 
Treasury Regulations 26 CFR 5 3.1(a), here¬ 


inafter "fund") to transferee for stock or 
securities, or both, 4 of transferee. 

Whereas the transfer of the fund to, and 
maintenance of the fund by, transferee was 
approved by the Secretary of Commerce on 
. 19 .. 

Whereas, the transferor, transferee, and 
Commissioner desire to finally determine the 
effect, of such proposed exchange, under sec¬ 
tion 607 of the Merchant Marine Act, 1936, 
as amended (hereinafter “Act"), the Treas¬ 
ury Regulations thereunder (26 CFR Part 
3), and the Internal Revenue Code of 1954 
(hereinafter "Code"), and 

Whereas, If the proposed exchange qualifies 
under the provisions of section 351(a) of the 
Code, then 

It has been determined for Federal Income 
tax pimposes that the provisions of Treasury 
Regulations 26 CFR 5 3.8 as in force this date 
shall apply for purposes of determining— 

1. If the fund includes property covered by 
an election under §3.2 (g)(2), the amount 
of gain to be taken into account by the trans¬ 
feror under 26 CFR §§ 3.2(g) (2) and 3.8(b) 
(3) (11), 

2. The transferor’s basis of the stock or se¬ 
curities, or both, received In the exchange 
from the transferee, 

3. The tax attributes of the fund and prop¬ 
erty in the fund In the hands of the trans¬ 
feree, and 

4. Ail other consequences of the proposed 
exchange. 

Whereas, the determinations as set forth 
above are hereby agreed to by said trans¬ 
feror and transferee. 

Now, this closing agreement witnesseth. 
that the said taxpayer and said Commissioner 
of Internal Revenue hereby mutually agree 
that the determinations as set forth above 
shall be final and conclusive, subject, how¬ 
ever. to reopening in the event of fraud, mal¬ 
feasance. or misrepresentation of material 
fact, and provided that any change or modifi¬ 
cation of applicable statutes will render this 
agreement Ineffective to the extent that it is 
dependent upon such statutes. 

In witness whereof, the above parties have 
subscribed their names to these presents, In 
quadruplicate. 

Signed this_day of ... 19._ 


19. 

Whereas by reason of the death of the 
decedent the fund passed from decedent to 

the taxpayer as_1_ 

executor or administrator 

of decedent's estate. 

Whereas the maintenance of the fund by 
the taxpayer was approved by the Secretary 

of Commerce on__ 19 _, and 

Whereas, the taxpayer and Commissioner 
desire to finally determine the effect of the 
passing of the fund from decedent to tax¬ 
payer. under section 607 of the Merchant 
Marine Act, 1936, as amended (hereinafter 
"Ac t"), t he Treasury Regulations thereunder 
(26 CFR Part 3), and the Internal Revenue 
Code of 1954 (hereinafter "Code"), then 

It has been determined for Federal income 
tax purposes that the provisions of Treasury 
Regulations 26 CFR § 3.8 as in force this 
date shall apply for purposes of determin¬ 
ing— 

1. If the fimd includes property covered 
by an election under § 3.2(g) (2). the amount 
of gain to be taken into account by the de¬ 
cedent under 26 CFR §§ 3.2(g) (2) and 3.8(c) 
(4). 

2. Tiie tax attributes of the fun a and prop¬ 
erty in the fund In the hands of the tax¬ 
payer, and 

3. All other consequences of the transac¬ 
tion. 

Whereas, the determinations as set forth 
above are hereby agreed to by said tax¬ 
payer. 

Now, this closing agreement witnesseth, 
that the said taxpayer and said Commis¬ 
sioner of Internal Revenue hereby mutually 
agree that the determinations as set forth 
above shall be final and conclusive, subject, 
however, to reopening in the event of fraud, 
malfeasance, or misrepresentation of ma¬ 
terial fact, and provided that any change or 
modification of applicable statutes will ren¬ 
der this agreement Ineffective to the extent 
that it is dependent upon such statutes. 

In witness whereof, the above parties have 
subscribed their names to these presents, in 
triplicate. 

Signed this_day of__ 

19_ 


By 


(Transferor) 


By 


(Taxpayer) 


(Title) 


(Transferee) 

By... 


(Title) 

Commissioner of Internal Revenue 

By... 

Assistant Commissioner (Technical) 

Date_ 

Example (2). Maintenance of fund by de¬ 
cedent’s estate. 

Closing Agreement as to Final Determina¬ 
tion Covering Specific Matters 

This closing agreement, made in triplicate 
under and in pursuance of section 7121 of the 
Internal Revenue Code of 1964 by and be¬ 
tween -and the Commissioner of 

Internal Revenue: 

Whereas property was held in a capital 
construction fund as described In Treasury 
Regulations 26 CFR §3.1 (a) (hereinafter 

"fund") maintained by_ 

(hereinafter "decedent") who died on.. 


4 Do NOT further identify stock or 
eecurltles. 


(Title) 

Commissioner of Internal Revenue 

By—.--- 

(Assistant Commissioner (Technical) 
Date_ 

Example ( 3 ). Proposed transfer of fund 
from a decedent’s estate to another person. 

Closing Agreement as to Final Determina¬ 
tion Covering Specific Matters 

This closing agreement, made in quadru¬ 
plicate under and In pursuant of section 7121 
of the Internal Revenue Code of 1954 by and 


between-(hereinafter "trans¬ 
feror"), -(hereinafter 


"transferee") and the Commissioner of Inter¬ 
nal Revenue: 

Whereas, transferor proposes to transfer 
property held In Its capital construction fund 
as described In Treasury Regulations 26 CFR 
§ 3.1(a) (hereinafter "fund”) to transferee, 
Whereas the transfer of the fund to. and 
maintenance of the fund by, transferee was 
approved by the Secretary of Commerce on 

-*-- 19_transferor. 

Whereas, the transferee, and Commissioner 
desire to finally determine the effect, of such 
proposed exchange, under section 607 of the 
Merchant Marine Act, 1936, as amended 
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(hereinafter "Act"). the Treasury regulations 
thereunder (26 CFR Part 3). and the Internal 
Revenue Code of 1954 (hereinafter "Code"), 
and 

Whereas, If the proposed transfer qualifies 
as meeting the conditions of subdivisions (1), 
(11), and (111) of Treasury Regulations 26 
CFR 5 3.8(c) (2), then 

It has been determined for Federal income 
tax purposes that the provisions of Treasury 
Regulations 26 CFR 13.8 as in force this 
date shall apply for purposes of determin¬ 
ing— 

1. If the fund includes property covered by 
an election under $ 3.2(g) (2). the amount of 
gain to be taken into account by the trans¬ 
feror under 26 CFR 85 3.2(g) (2) and 3.8(c) 
(4). 

2. The tax attributes of the fund and prop¬ 
erty in the fund In the hands of the trans¬ 
feree. and 

3. All other consequences of the proposed 
exchange. 

Whereas, the determination as set forth 
above are hereby agreed to by said transferor 
and transferee. 

Now. this closing agreement wltnesseth, 
that the said taxpayer and said Commissioner 
of Internal Revenue hereby mutually agree 
that the determinations as set forth above 
shall be final and conclusive, subject, how¬ 
ever, to reopening in the event of fraud, 
malfeasance, or misrepresentation of mate¬ 
rial fact, and provided that any change or 
modification of applicable statutes will render 
this agreement ineffective to the extent that 
it is dependent upon such statutes. 

In witness whereof, the above parties have 
subscribed their names to these presents, In 
quadruplicate. 

Signed this-day of —, 19— 


(Transferor) 
By- 


(Title) 


(Transferee) 
By- 


(Title) 

Commissioner of Internal Revenue 

By..... 

Assistant Commissioner (Technical) 

Date_- 

[FR Doc.76-2477 Filed 1-23-76:4:16 pm] 

DEPARTMENT OF DEFENSE 
Corps of Engineers 
[ 33 CFR Part 207 ] 

CHICAGO RIVER, ILLINOIS 
Notice of Proposed Rulemaking 

Notice is hereby given that pursuant 
to Section 7 of the River and Harbor Act 
of August 8. 1917 (40 Stat 266; 33 U.S.C. 
1) the regulations set forth in tentative 
form below are proposed by the Secretary 
of the Army (acting through the Chief of 
Engineers) to govern the use, adminis¬ 
tration and navigation of the lock at the 
mouth of the Chicago River, Chicago 
Harbor, Illinoisi It is proposed to amend 
tlie present regulations with respect to 
portions of paragraph (b) in 33 CFR. 
§ 207.420 to make corrections for changed 
conditions and avoid confusion on the 
part of navigation interests. 

Prior to the adoption of the proposed 
regulations consideration will be given 
to any comments, suggestions or objec¬ 
tions thereto which are submitted in 
writing to the Office of the Chief of Engi¬ 


neers, Forrestal Building, Washington, 
D.C. 20314, Attention: DAEN-CWO-N on 
or before March 1,1976. 

1. Section 207.420(b) is proposed as 
follows: 

§ 207.420 Chicago River, Illinois; Sani¬ 
tary District Controlling Works and 
the Use, Administration and Naviga¬ 
tion of the Lock at the Mouth of 
River, Chicago Harbor. 

• • • * ♦ 

(b) Lock—(1) Operation. The lock 
shall be operated by the Metropolitan 
Sanitary Dbtrict of Chicago under the 
general supervision of the U.S. District 
Engineer, Chicago, Illinois. The lock 
gates shall be kept in the closed position 
at all times except for the passage of 
navigation. 

• • • • • 

(4) Signals, (i) Signals from vessels 
for lockage shall be by whistle, horn or 
by idling or standing near the ends of 
the lock guide walls. Signals from the 
lockmaster shall be by the traffic light 
and horn and/or by voice with or without 
electrical amplification. In case of emer¬ 
gency, the lockmaster may signal the 
vessel by wave of hand or lantern, and 
the signals thus given shall have the 
same weight as though given by visual 
or sound devices at the lock. Vessels must 
approach the lock with caution and shall 
not enter or leave the lock until signaled 
to do so by the lockmaster. The following 
lockage signals and duration of sound 
signals are prescribed. A long blast shall 
be of 4 second duration; a short blast 
shall be of 1 second duration. 

(a) Vessel signals. Inbound vessels at a 
distance of not more than 4,000 feet from 
the lock and outbound vessels immedi¬ 
ately after crossing under the Lake Shore 
Drive bridge, shall signal for lockage by 
2 long and 2 short blasts of a whistle or 
horn. 

(b) • • • 

(10) Mooring, (i) Vessels shall be 
moored in the lock or along its approach 
walls in such manner as may be directed 
by the lockmaster. Tying to lock ladders, 
lamp standards, or railings is strictly 
prohibited. Commercial vessels and tows 
of 500 gross tons or more shall, in gen¬ 
eral, have at least one line out when en¬ 
tering the lock and shall be moored in 
the lock with two bow and two stem 
lines, which shall lead forward and aft 
at each end of the vessel or tow. When 
the gates are closed, commercial vessels 
shall not be permitted to work their 
wheels. Said vessels shall have at least 
two seamen on board at each end of the 
vessel and two seamen ashore to handle 
the mooring lines while they are in the 
lock. 

(11) TRevokedl 

• * • • • 

(17) Commercial statistics. Upon each 
passage through the lock, the master or 
member of the crew of each vessel shall 
furnish the lockmaster such statistical 
information as may be required. 

(18) Vessels to carry regulations. A 
copy of the regulations in this section 
shall be kept at all times on board each 
vessel regularly engaged in navigating 


this lock. Copies may be obtained with¬ 
out charge from the lockmaster. 

• • • • • 

Dated: January 16,1976. 

Marvin W. Rees, 
Colonel, Corps of Engineers, 
Executive Director of Civil Works. 

[FR Doc. 76-2550 Filed 1-28-76:8:45 am] 


DEPARTMENT OF JUSTICE 

[ 28 CFR Part 57 ] 

[Order No. 637-76J 

INVESTIGATION OF DISCRIMINATION IN 

THE SUPPLY OF PETROLEUM TO THE 

ARMED FORCES 

Proposed Rulemaking 

The Attorney General proposes to 
amend Title 28 of the Code of Federal 
Regulations by adding a part implement¬ 
ing § 816(d) (2) of the Department of 
Defense Appropriation Authorization Act 
for Fiscal Year 1976, Public Law 94-106 
(1975), 10 U.S.C.A .2304 note. Section 816 
of the Act prohibits “discrimination 1 * in 
regard to the supply of petroleum prod¬ 
ucts to the Armed Forces of the United 
States. Section 816(b) (2) directs the At¬ 
torney General to conduct an investiga¬ 
tion of any instance of alleged discrim¬ 
ination referred to him by the Secretary 
of Defense. Section 816(d) (2) directs the 
Attorney General to issue regulations 
concerning certain aspects of such In¬ 
vestigations. 

Any person who wishes to submit writ¬ 
ten comments on this proposal may do so. 
Such comments should be sent, by March, 
1976, to: Assistant Attorney General, Of¬ 
fice of Legal Counsel, Department of Jus¬ 
tice, Washington, D.C. 20530. 

Dated: January 20, 1976. 

Edward H. Levi. 

Attorney General. 


PART 57—INVESTIGATION OF DISCRIM¬ 
INATION IN THE SUPPLY OF PETRO¬ 
LEUM TO THE ARMED FORCES 

Sec. 

67.1 Responsibility for the Conduct of 

Litigation. 

57.2 Responsibility for the Conduct of In¬ 

vestigations. 

57.3 Scope and Purpose of Investigation; 

Other Sources of ntformation. 

57.4 Expiration Date. 

§ 57.1 Responsibility for the Con<lu«’t of 
Litigation. 

(a) In accord with 28 CFR 0.45<h>, 
civil litigation under 8 816 of the Depart¬ 
ment of Defense Appropriation Author¬ 
ization Act. 1976, 10 U.S.C.A. 2304 note 
(hereafter the “Act”), shall be conducted 
under the supervision of the Assistant 
Attorney General in charge of the Civil 
Division. 

(b) In accord with 28 CFR 0.55(a), 
prosecution, under section 816(f) of the 
Act, of criminal violations shall be con¬ 
ducted under the supervision of the As¬ 
sistant Attorney General in charge of the 
Criminal Division. 
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§ 57.2 Responsibility for the Conduct of 
Investigations. 

(a) When an instance of alleged “dis¬ 
crimination" in violation of section 816 

(b) (1) of the Act is referred to the De¬ 
partment of Justice by the Department 
of Defense, the matter shall be assigned 
initially to the Civil Division. 

(b) (1) If the information provided by 
the Department of Defense indicates 
that a non-criminal violation may have 
occurred and further investigation Is 
warranted, such investigation shall be 
conducted under the supervision of the 
Assistant Attorney General in charge of 
the Civil Division. 

(2) If the information provided by the 
Department of Defense indicates that a 
criminal violation under section 816(f) 
of the Act may have occurred, the Civil 
Division shall refer the matter to the 
Criminal Division. If it is determined 
that further investigation of a possible 
criminal violation is warranted, such in¬ 
vestigation shall be conducted under the 
supervision of the Assistant Attorney 
General in charge of the Criminal Divi¬ 
sion. 

(3) If a referral from the Department 
of Defense is such that both civil and 
criminal proceedings may be warranted, 
responsibility for any further investiga¬ 
tion may be determined by the Deputy 
Attorney General. 

§ 57.3 Scope and Purpose of Investiga¬ 
tion; Other Sources of Information. 

(a) The authority granted the Attor¬ 
ney General by section 816(d) (1) of the 
Act (e.g., authority to inspect books and 
records) shall not be utilized until an 
appropriate official has defined, in an 
appropriate internal memorandum, the 
scope and purpose of the particular in¬ 
vestigation. 

(b) There shall be no use, with respect 
to particular information, of the author¬ 
ity granted by section 816(d) (1) of the 
Act until an appropriate official has de¬ 
termined that the information in ques¬ 
tion is not available to the Department 
of Justice from any other Federal agency 
or other responsible agency (e.g., a State 
agency). 

(c) For purposes of this section, “ap¬ 
propriate official’* means the Assistant 
Attorney General in charge of the divi¬ 
sion conducting the investigation, or his 
delegate. 

§ 37.4 Expiration Date. 

'This Part shall remain in effect until 
expiration, pursuant to section 816(h) 
of the Act, of the Attorney General’s au¬ 
thority under section 816 of the Act. 

(PR Doc.76-2657 Piled 1-28-76:8:45 am] 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
[ 7 CFR Part 989 ] 

RAISINS PRODUCED FROM GRAPES 
GROWN IN CALIFORNIA 

Proposed Increase in Payment Rates for 
Certain Services on Reserve Tonnage 
Raisins 

Notice is given of a proposal to in¬ 
crease the rate of payment made to 
handlers for: Receiving, storing, fumi¬ 
gating, and handling reserve tonnage 
raisins from $15.00 per ton to $17.00 per 
ton; and holding reserve tonnage raisins 
beyond the crop year of acquisition from 
75 cents to 85 cents per ton per month 
for each month of the 3-month period 
ending November 30 of a crop year, and 
from 37Vi cents to 42Vi cents per ton per 
month for the remaining 9 months of 
the crop year. These increased rates of 
payment were proposed by the Raisin 
Administrative Committee to compen¬ 
sate handlers for increased labor, mate¬ 
rial, and other related necessary costs 
involved in providing these services for 
reserve raisins. 

The proposed action would amend 
§ 989.401 (a)(1) and (b) of Subpart^- 
Schedule of Payments (7 CFR Part 
989.401; 40 FR 4277), and would be taken 
under § 989.66(f) of the marketing 
agreement, as ame nded , and Order No. 
989, as amended (7 CFR Part 989), regu¬ 
lating the handling of raisins produced 
from grapes grown in California. The 
amended marketing agreement and 
order are effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). 

Consideration will be given to any 
written data, views, or arguments per¬ 
taining to the proposal which are re¬ 
ceived by the Hearing Clerk, U.S. De¬ 
partment of Agriculture, Room 112, Ad¬ 
ministration Building, Washington, D.C. 
20250, not later than February 13, 1976. 
All written submissions made regarding 
this notice should be in quadruplicate 
and will be made available for public in¬ 
spection at the office of the Hearing 
Clerk during official hours of business (7 
CFR 1.27(b)). 

The proposal to amend § 989.401(a) 
(1) and (b) is as follows: 

§ 989.401 Payments for services per¬ 
formed with respect to reserve ton¬ 
nage raisins. 

(a) Payment for crop year of acquisi¬ 
tion —(1) Receiving, storing, fumigating, 
and handling . Each handler shall, be¬ 
ginning with the crop year which began 
September 1, 1975, be compensated at 
the rate of $17.00 per ton (natural con¬ 
dition weight at the time of acquisition) 
for receiving, storing, fumigating, and 
handling the reserve tonnage raisins, as 
determined by the final reserve tonnage 
percentages, acquired during a particu¬ 
lar crop year and held by him for the 
account of the Raisin Administrative 
Committee during all or any part of the 
same crop year. 

• • • • t 


(b) Additional payment for reserve 
tonnage raisins held beyond the crop 
year of acquisition. Each handler hold¬ 
ing reserve tonnage raisins for the ac¬ 
count of the Committee on September 1 
of any crop year (commencing with the 
crop year beginning September 1, 1976) 
which were also held by him as such on 
August 15 of the preceding crop year, 
shall be compensated for storing, han¬ 
dling, and fumigating such raisins at 
the rate of 85 cents per ton per month, 
or any part thereof, for each month of 
the 3-month period ending November 30 
of the then current crop year and 42 V£ 
cents per ton per month, or any part 
thereof, for each month of the remaining 
9 months of the crop year. Such services 
shall be completed so that the Commit¬ 
tee is assured that the raisins are main¬ 
tained in good condition. 

* • • « • 
Dated: January 26. 1076. 

Charles R. Brader, 
Deputy Director, Fruit and Veg¬ 
etable Division, Agricultural 
Marketing Service. 

(FR Doc.76-2637 Filed 1-28-76:8:45 am] 


Rural Electrification Administration 
[7 CFR Part 1701 ] 

RURAL TELEPHONE PROGRAM 

Proposed Revisions in REA Bulletin for 

Field Trial of Telephone Construction 

Materials and Equipment 

Notice is hereby given that, pursu¬ 
ant to the Rural Electrification Act, as 
amended (7 U.S.C. 901 et seq.), REA pro¬ 
poses to reissue REA Bulletin 345-45 to 
show changes in the procedure for es¬ 
tablishing and conducting field trials. On 
issuance of REA Bulletin 345-45, Ap¬ 
pendix A to Part 1701 will be modified 
accordingly. 

Persons interested in the revision of 
REA Bulletin 345-45 may submit writ¬ 
ten data, views or comments to the Di¬ 
rector. Telephone Operations and 
Standards Division, Rural Electrification 
Administration, Room 1355, South Build¬ 
ing, U.S. Department of Agriculture, 
Washington, D.C. 20250, on or before 
March 1, 1976. All written submissions 
made pursuant to this notice will be 
made available for public inspection at 
the Office of the Director, Telephone Op¬ 
erations and Standards Division during 
regular business hours. 

The text of the revised REA Bulletin 
345-45 is as follows: 

(Supersedes December 18, 1964)* 

REA Bulletin 345-45 

FIELD TRIAL OF TELEPHONE CONSTRUCTION 
MATERIALS AND EQUIPMENT 

I. Purpose. To set forth REA policy and 
procedure concerning the use of telephone 
construction materials and equipment prior 
to their consideration for Inclusion in the 
"List of Materials Acceptable for Use on Tele- 


* Revised to show changes in procedure for 
establishing and conducting field trials. 
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phone Systems of REA Borrowers.” (See REA 
Bulletin 44-7:345-3, Acceptance of Standards, 
Standard Specifications, Drawings, Materials 
and Equipment for the Electric and Tele¬ 
phone Programs.) 

n. General. Before loan funds may be ad¬ 
vanced to telephone borrowers for purchasing 
materials and equipment the items must be 
of proven quality to assure the degree of serv¬ 
ice performance required by the telephone 
industry. When new or modified materials or 
equipment are considered, they may require 
evaluation under field trial conditions. Be¬ 
cause competition among suppliers often re¬ 
sults in more rapid development of Improved 
products and lowers costs of materials and 
equipment to REA telephone borrowers, REA 
encouragegs field trails. 

III. Field trial considerations. —A. Defini¬ 
tion. 1. A field trial Is an application of new 
or modified material or equipment under 
conditions stipulated by REA. Field trials are 
limited to situations involving types of mate¬ 
rial or equipment that are normally used In 
telephone plant. 

2. The application of materials or equip¬ 
ment derived from new inventions or con¬ 
cepts untried within the telephone industry 
Is defined as ”an experiment” and shall be 
handled as a special case using procedures 
considered appropriate by REA to meet the 
Individual application. 

B. Criteria for establishing a field trial — 
1. Purpose. The purpose of the field trial may 
be to determine if the item performs in ac¬ 
cordance with the applicable specification 
under extreme climatic or traffic conditions 
or it may be to determine if It performs 
satisfactorily In conjunction with other 
facilities or equipment. 

2. Eligibility of items. The materials and 
equipment must be of new or sufficiently Im¬ 
proved design which may give Improved per¬ 
formance. or have lower annual cost, or have 
lower Initial cost, or be capable of broader 
application. The field trial Item may be 
only part of the total amount of materials or 
equipment Included In a quotation because 
the balance of the Items may already be ac¬ 
cepted by REA or are not Included as a 
category in the REA List of Materials. How¬ 
ever. the field trial item may be the key com¬ 
ponent of the facility or system proposed; 
therefore, an alternate plan should be con¬ 
sidered In the event the field trial Item falls 
to meet its performance requirements. 

3. Quantity. Because of the extreme differ¬ 
ences in the types of materials and equip¬ 
ment which require field trials and the wide 
range of prices it is necessary to assign cate¬ 
gories and to treat each of them in the man¬ 
ner which best suits the situation. 

a. When the Installed cost Is $100,000 or 
less, the quantity of field trials for the spe¬ 
cific item shall be as determined by REA’s 
Telephone Operations and Standards Divi¬ 
sion to be necessary for adequate evalua¬ 
tion. This number should be based on the 
type of equipment, the number of subscribers 
directly Involved and the conditions (cli¬ 
matic, traffic, etc.) required to provide the 
data needed to fulfill the intended purpose. 

b. When the installed cost exceeds $100,- 
000, the following criteria will apply: 

(1) Equipment or material of an entirely 
new design or which Is currently on the 
REA List of Materials and has undergone 
major modification shall be limited to one 
field trial designated ’‘Primary.” 

(2) Subsequent field trials of the Item in 
the ’’Primary” field trial category are to be 
designated “Secondary” field trials. These 
shall be approved in accordance with Para¬ 
graph 6. Special Conditions. The quantity 
permitted shall be based on the type of 
equipment and the progress of the “Primary” 
field trial as determined by REA. 


4. Location. The borrower’s test site should 
be readily accessible. Consideration should 
be given to the conditions that will provide 
the required data. These include climatic 
conditions such as lightning, corrosion and 
temperature extremes: also, operating con¬ 
ditions such as traffic, subscriber density and 
plant configuration. 

5. Duration. A field trial shall continue for 
a period of time as may be required for REA 
to obtain conclusive data that the item ful¬ 
fills all requirements. When the equipment 
and Installation costs exceed $100,000, the 
duration shall be determined In accordance 
with the special conditions (Paragraph III.- 
B.0). The minimum time shall be stated In 
the Supplemental Agreement to Equipment 
Contract for Field Trial (REA Form 399). 

6 . Special conditions. The following condi¬ 
tions apply to the approval of "Secondary” 
field trials: 

a. The “Secondary” field trial and bon- 
tract may not be approved until the “Pri¬ 
mary” field trial and contract are approved 
but may be approved at any time thereafter 
without waiting for the successful comple¬ 
tion of the “Primary” field trial. 

b. Delivery of the material or equipment 
shall not begin before the successful com¬ 
pletion of the “Primary” field trial or before 
REA listing, whichever comes first. (REA 
listing may occur through experience ob¬ 
tained from an Installation at a project other 
than an REA borrower.) 

c. All changes or modifications required as 
a result of the “Primary” field trial shall be 
Incorporated in like manner in the “Sec¬ 
ondary” field trials at no additional cost to 
the borrower. 

d. The borrower shall be permitted to can¬ 
cel the “Secondary” field trial contract with¬ 
out penalty if the cutover of the “Primary” 
field trial Is delayed more than 3 months due 
to fault of the supplier. 

7. Technical compliance. The material or 
equipment Involved shall be covered by an 
REA specification or a suitable standard ac¬ 
ceptable to REA. The supplier Is required to 
submit test data to show conformance with 
the applicable specification or standard. 
Further testing may be conducted by REA 
personnel when necessary. 

C. Criteria for conducting a field trial — 
1. Guidelines. The field trial shall be con¬ 
ducted In accordance with the instructions 
set forth in this bulletin and the agreement 
relating to the specific application. Both the 
supplier and the REA borrower will be re¬ 
sponsible for actively participating In the 
conduct of the trial. It will be Incumbent on 
them to agree on: 

a. The specific purpose of the field trial. 

b. Ownership of Items during trial. 

c. Starting date and duration. 

d. Costs and responsibility for removal of 
items in the event of noncompliance with the 
specification or purpose intended and costs 
and arrangements for service continuity or 
restoral. 

c. Responsibility for testing, test equip¬ 
ment and norrnai maintenance during the 
trial period. 

2. Status reports. The supplier and REA 
borrower will be required to keep REA in¬ 
formed of the status of the field trial re¬ 
garding possible problems and failures dur¬ 
ing the Installation and subsequent oper¬ 
ation of the field trial items. 

IV. Procedure for purchasing materials 
and equipment for field trials. Before a bor¬ 
rower purchases materials or equipment 
that require a field trial, assurance must be 
obtained from REA that the particular item 
is eligible for a field trial. After this infor¬ 
mation has been received, the borrower must 
notify prospective suppliers that tbe mate¬ 
rial or equipment will be purchased on a 
field trial basis. 


A. Transmission electronic equipment. 1. 
This category includes the following: 

a. Voice frequency repeaters. 

b. Trunk carrier. 

c. Subscriber carrier. 

d. Point-to-point radio (Microwave). 

e. Multiplex. 

f. Mobile and fixed radiotelephone. 

g. Other items of electronic equipment as¬ 
sociated with transmission. 

2. The procedure set forth In REA Bulle¬ 
tin 385-2, “Purchasing of Special Electronic 
Equipment,” shall be followed In the pur¬ 
chase of transmission electronic equipment 
with the following exceptions: 

a. All proposals Involving the purchase of 
transmission electronic equipment for field 
trials shall be forwarded to the Chief, Area 
Engineering Branch for review and approval 

b. The Special Equipment Contract (In¬ 
cluding Installation), REA Form 397, shall 
be used In all purchases of electronic equip¬ 
ment for field trials. In addition, the bor¬ 
rower and supplier shall execute three copies 
of a "Supplemental Agreement to Equipment 
Contract for Field Trials,” REA Form 309. 
and forward them, together with three copies 
of the executed contract and specifications, 
to the Chief, Area Engineering Branch. 
Copies of REA Form 399 are available from 
REA upon request. 

B. Central office equipment. 1. This cate¬ 
gory includes the following: 

a. Central office dial equipment. 

b. Toll office equipment. 

c. Direct distance dialing equipment . 

d. Register-senders for providing common 
control features to direct response equip¬ 
ment. 

e. Line concentrators. 

f. All other Items of equipment associated 
with switching equipment. 

2. The procedure set forth in REA Bulle¬ 
tin 384-1. “Procedure In Connection with 
Central Office Equipment Contract," shall 
be followed in the purchase of central office 
equipment with the following exceptions: 

a. All proposals involving the purchase of 
central office equipment for field trials shall 
be forwarded to the Chief, Area Engineering 
Branch for review and approval. 

b. The Central Office Equipment Contract 
(Including Installation), REA Form 525. 
shall be used to purchase switching equip¬ 
ment for field trials. In addition, the bor¬ 
rower and supplier shall execute three copies 
of a “Supplemental Agreement to Equip¬ 
ment Contract for Field Trials,” REA Form 
399 , and forward them, together with three 
copies of the executed contract and speci¬ 
fication to the Chief. Area Engineering 
Branch. 

C. Station and protection equipment and 
materials. 1. This category includes the fol¬ 
lowing: 

a. Telephone sets and ringers. 

b. Station protectors. 

c. Other protection devices for all tele¬ 
phone plant facilities. 

d. All other Items of equipment associated 
with station installations. 

2. (See purchasing procedures in Para¬ 
graph E.2) 

E. Other materials and equipment. 1. This 
category Includes all items not covered in 
Paragraphs PV.A. IV.B. IV.C, and IV.D. 

2. The procedure set forth In REA Bulle¬ 
tin 344-1. augmented by the procedure out¬ 
lined below, shall be followed In the pur¬ 
chase of materials and equipment listed in 
the categories described in Paragraphs C, 

D. and E: 

a. All proposals Involving the purchase of 
materials and equipment included in these 
categories for field trials shall be forwarded 
to the Chief, Area Engineering Branch for 
review and approval. 
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b. The borrower's purchase order form Is 
to be used for purchasing materials and 
equipment In these categories. 

V. Warranty. —A. Electronic and Central 
Office Equipment. For the purchase of this 
equipment, suppliers and manufacturers are 
to provide warranties as provided In REA 
contract forms (REA Forms 397 and 525). 

B. Other. For all other items, the suppliers 
and manufacturers are to furnish warranties 
or gtiarantees against the failure of the ma¬ 
terial and equipment used In the field trial. 
Terms of this warranty must. In no event, be 
less than the provisions of the standard war¬ 
ranty Included In the Telephone System Con¬ 
struction Contract. REA Form 511, or as 
provided for similar materials and equip¬ 
ment included in the “List of Materials Ac¬ 
ceptable for Use on Telephone Systems of 
REA Borrowers." (REA Bulletin 344-2). In 
lieu of a warranty, materials and equipment 
are sometimes furnished to REA borrowers 
on a reduced or no cost basis. Terms of such 
arrangements should be fully covered In field 
trial proposals forwarded by borrowers to the 
Chief, Area Engineering Branch for review 
and approval. 

Dated: January 23. 1976. 

C. R. Ballard, 
Assistant Administrator . 

IFR Doc.76-2035 Filed 1-28-76:8:45 am) 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
Office of Education 
[45 CFR Part 103] 

BILINGUAL VOCATIONAL TRAINING 
Proposed Rulemaking 
Correction 

In FR Doc. 76-1221 appearing at page 
2352 in the issue of Thursday, January 
15, 1976 on page 2353 in the third 
column, paragraphs designated (1) and 
( 3 ) are corrected by inserting the figure 
“15” under the column designated maxi¬ 
mum score. 


Public Health Service 
[ 42 CFR Part 57 ] 

PHYSICIAN SHORTAGE AREA 
SCHOLARSHIP GRANTS 

Proposed Rulemaking 

Notice is hereby given that the Asslst- 
Secretary for Health. Department of 
Health, Education, and Welfare, with the 
approval of the Secretary of Health. Edu¬ 
cation, and Welfare, proposes to amend 
Subpart W of 42 CFR Part 57. “Physician 
Shortage Area Scholarship Grants/’ as 
set forth below. The purpose of the 
amendment is to permit an individual 
who, in addition to receiving scholar¬ 
ship support under section 784 of the Act 
receives a Public Health and National 
Health Service Corps Scholarship under 
section 225 of the Act, to defer the prac¬ 
tice required under section 784 of the Act 
until after completion by such individual 
of the service obligation under section 
225 of the Act 


Section 784 of the Public Health Serv¬ 
ice Act (42 U.S.C. 295g-21) authorizes 
the Secretary of Health, Education, and 
Welfare to award scholarship grants to 
students of medicine and osteopathy who 
agree to engage in the full-time practice 
of primary care for a prescribed period 
of time (a) in a physician shortage area 
or (b) in such manner as to assure that 
of the patients receiving medical care 
in such practice a substantial portion 
will consist of migratory agricultural 
workers or members of their families. 
Regulations implementing this authority 
(42 CFR Part 57. Subpart W) were 
adopted on August 9.1974 (39 FR 28730). 

Section 57.2209 of Subpart W provides 
that any individual who receives a 
scholarship grant under such subpart 
must complete the practice required as a 
condition of the scholarship grant within 
a period beginning on the date of com¬ 
pletion by the individual of his profes¬ 
sional training, as determined by the 
Secretary, and not to exceed the pre¬ 
scribed period of practice, plus six 
months. 

Section 225 of the Act authorizes the 
Secretary to award scholarships to stu¬ 
dents pursuing an approved course of 
study leading to a degree in medicine 
dentistry, or other designated health-re¬ 
lated specialty in order to obtain trained 
physicians, dentists, nurses, and other 
health-related specialists for the Nation¬ 
al Health Service Corps and other units 
of the Public Health Service. Under the 
statute and implementing regulations 
(42 CFR Part 62), a scholarship recipi¬ 
ent is required to serve for one year as 
a Commissioned Officer in the Service or 
as a civilian member of the National 
Health Service Corps following comple¬ 
tion of academic training for each aca¬ 
demic year of support or fraction there¬ 
of, with a minimum service obligation 
of two years. Such period of obligated 
service commences upon completion of 
the individual’s academic training, al¬ 
though the commencement of service 
may be deferred for internship and resi¬ 
dency training for individuals receiving 
a degree in medicine, osteopathy, or den¬ 
tistry. (42 CFR 62.7). 

Although an individual cannot receive 
scholarship support concurrently under 
sections 784 and 225 of the Act, it is pos¬ 
sible that an individual may at different 
times during the period of his academic A 
training receive support under the two 
programs. Under the terms of the service 
obligations discussed above, it would be 
virtually impossible for an individual 
who has incurred service obligations un¬ 
der sections 784 and 225 to fulfill them 
both. Thus the amendment set forth be¬ 
low is necessary in order to resolve this 
potential conflict Adoption of the 
amendment will enable an individual to 
accept a scholarship award under sec¬ 
tion 225 or section 784 with the knowl¬ 
edge that fulfillment of the service obli¬ 
gation incurred thereunder will be pos¬ 
sible regardless of whether he has re¬ 
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ceived or will later receive a scholarship 
under the other program. 

Written comments concerning the pro¬ 
posed amendment are invited from in¬ 
terested persons. Inquiries may be ad- 
dresed, and data, views, and arguments 
relating to the proposed amendment may 
be presented in writing, preferably in 
triplicate, to the Director, Bureau of 
Health Manpower, Health Resources Ad¬ 
ministration, 9000 Rockville Pike, Build¬ 
ing 31, Room 5002, Bethesda, Maryland 
20014. All comments received in response 
to this notice will be available for public 
inspection and copying at the Office of 
Program Operations, Bureau of Health 
Manpower, Health Resources Adminis¬ 
tration, 9000 Rockville Pike, Building 31, 
Room 4007, Bethesda, Maryland 20014 on 
weekdays (Federal holidays excepted) 
between 8:30 a.m. and 5 p.m. All relevant 
material received on or before March 1, 
1976 will be considered. 

It is theref ore p roposed to amend Sub¬ 
part W of 42 CFR Part 57 in the manner 
set forth below: 

Dated: December 12, 1975. 

Theodore Cooper, 
Assistant Secretary for Health. 

Approved: January 23, 1976. 

Marjorie Lynch, 

Acting Secretary. 

In 5 57.2209, paragraphs (c), (d). and 
(e) are redesignated as paragraphs (d), 
(e), and (f) respectively, a new para¬ 
graph (c) is added, and paragraph (b) 
is revised to read as follows: 

§ 57.2209 Conditions of scholarship 

grunt. 

• • • • « 

(b) Subject to the provision of $ 57.- 
2211(f) and except as provided in para¬ 
graph (c) of this section, any individual 
to whom the conditions of this section 
apply must complete the practice re¬ 
quired by paragraph (a) of the section 
within a period beginning on the date of 
completion by the individual of his 
professional training, as determined by 
the Secretary, and not to exceed the 
period of practice determined in accord¬ 
ance with such paragraph (a), plus 6 
months. 

(c) Where an individual to whom the 
conditions of this section apply is cur¬ 
rently performing an active duty service 
obligation under section 225 of the Act, 
the individual must complete the prac¬ 
tice required by paragraph (a) of this 
section within a period beginning on the 
date of completion by the individual of 
his service obligation under section 225 
of the Act or completion of his intern¬ 
ship and residency training (not to ex¬ 
ceed four years) if not previously re¬ 
ceived, whichever comes later, and not 
to exceed the period of practice deter¬ 
mined in accordance with paragraph (a) 
of this section, plus 6 months. 

• • • # m 

(FR Doc.76-2609 Filed 1-28-76;8:45 amj 
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DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
[14CFR Part 71] 

| Airspace Docket No. 76-GL-l ] 
TRANSITION AREA 
Proposed Designation 

The Federal Aviation Administration 
Is considering amending Part 71 of the 
Federal Aviation Regulations so as to 
designate a transition area at Oconto, 
Wisconsin. 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views or arguments 
as they may desire. Communications 
should be submitted in triplicate to the 
Director, Great Lakes Region, At¬ 
tention: Chief. Air Traffic Division, Fed¬ 
eral Aviation Administration, 2300 East 
Devon, Des Plaines, Illinois 60018. All 
communications received on or before 
March 1, 1976, will be considered before 
action is taken on the proposed amend¬ 
ment. No public hearing is contemplated 
at this time, but arrangements for in¬ 
formal conferences with Federal Avia¬ 
tion Administration officials may be made 
by contacting the Regional Air Traffic 
Division Chief. Any data, views or argu¬ 
ments presented during such conferences 
must also be submitted in writing in ac¬ 
cordance with this notice in order to be¬ 
come part of the record for considera¬ 
tion. The proposal contained in this 
notice may be changed in the light of 
comments received. 

A public docket will be available for 
examination by interested persons in the 
Office of the Regional Counsel, Federal 
Aviation Administration, 2300 East 
Devon, Des Plaines, Illinois 60018. 

A new instrument approach procedure 
has been developed for the Oconto 
Municipal Airport, Oconto, Wisconsin. 
Controlled airspace is required to protect 
the procedure. 

In consideration of the foregoing, the 
Federal Aviation Administration pro¬ 
poses to amend Part 71 of the Federal 
Aviation Regulations as hereinafter set 
forth: 

In § 71.181 (41 FR 440), the following 
transition area is added.: 

Oconto, Wisconsin 

That airspace extending upward from 700* 
feet above the surface within a 6 -mlie radius 
of the Oconto Municipal Airport (latitude 
44*52'00" N., longitude 87*54'30" W.); and 
within 3 miles each side of the 280 e bearing 
from the Oconto Airport, extending from the 
6 -mile radius area to 8 miles west of the air¬ 
port. 

This amendment is proposed under the 
authority of Section 307(a) of the Fed¬ 
eral Aviation Act of 1958 (49 U.S.C. 1348), 
and of Section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)). 

Issued in Des Plaines, HI., on January 
13, 1976. 

R. O. Ziegler, 

Director , Great Lakes Region. 

|PR Doc.76-2617 Filed 1-28-76:8:45 ami 


Federal Highway Administration 
[ 49 CFR Part 393 ] 

[Docket No. MC-63; Notice No. 76-21 

INSTALLATION OF TACHOGRAPHS IN 
BUSES 

Withdrawal of Advance Notice of Proposed 
Rulemaking 

• Purpose. The purpose of this docu¬ 
ment is to withdraw an Advance Notice of 
Proposed Rulemaking (ANPRM) published 
on May 28, 1975 (40 FR 23084), soliciting 
comments on a petition for rulemaking 
which requested that the Federal Motor 
Carrier Safety Regulations be amended to 
require the installation and use of tacho¬ 
graphs In buses operated by common and 
contract motor carriers engaged in inter¬ 
state or foreign commerce. The petition was 
filed by the Sangamo Electric Company 
(Sangamo) of Springfield, Illinois, a manu¬ 
facturer of tachographs. • 

The closing date for comments on the 
ANPRM was September 2, 1975. Com¬ 
ments received as late as October 21, 
1975, were considered in reaching a deci¬ 
sion concerning this action. A total of 84 
responses were received by that date. The 
persuasion of 30 of the commenters was 
essentially in favor of a Federal require¬ 
ment for tachographs, while the persua¬ 
sion of the remaining 54 commenters was 
essentialy adverse to such a requirement. 

A breakdown of the commenters into 
Interest groups follows: 16 instrument 
manufacturers and distributors, 14 in 
favor of a tachograph requirement, 2 
opposed: 9 vehicle and vehicle related 
manufacturers, 2 in favor, 7 opposed; 5 
safety organizations, 4 in favor, 1 op¬ 
posed; 2 insurance companies, both in 
favor; 4 truck and bus industry asso¬ 
ciations, all opposed; 2 commercial ve¬ 
hicle drivers. 1 in favor, 1 opposed; 13 
motor carriers, 2 in favor, 11 opposed; 2 
State Senators, 1 in favor, 1 opposed; 

1 State enforcement agency, opposed; 
and 29 private individuals, 3 in favor. 26 
opposed. 

Many of the private individuals com¬ 
mented on this action as a result of an 
article which appeared in the October 
1975 issue of Road and Track Magazine 
entitled, "Mechanical Surveillance.” The 
author compared the introduction of au¬ 
tomatic speed recording devices into mo¬ 
tor vehicles with the “BIG BROTHER 
IS WATCHING YOU” theme in George 
^ Orwell's book, 1984. The article further 
implies that once a requirement for 
tachographs was established for inter¬ 
state buses, a similar requirement for 
"automobiles sold in interstate com¬ 
merce” would follow closely. For the 
record, the Bureau of Motor Carrier 
Safety has jurisdiction over automobiles 
only in certain instances where they are 
operated in interstate or foreign com¬ 
merce for compensation or in further¬ 
ance of a commercial enterprise. To our 
knowledge, no Federal agency is consid¬ 
ering a requirement for tachographs in 
automobiles. 

As was indicated in the footnote to the 
ANPRM, Sangamo has also filed a second 
petition for rulemaking seeking issuance 
of a rule requiring installation and use 


of tachographs on certain motor vehicles 
used to transport extremely hazardous 
materials. It was originally anticipated 
that comments would be solicited on this 
second petition by issuing a separate 
ANPRM. However, the majority of the 
comments received in response to the 
first ANPRM spoke to the use of tach¬ 
ographs in all vehicles rather than 
specflcally referring to the use of these 
devices in interstate buses. Since the ar¬ 
guments set forth by the petitioner were 
very similar for both interstate buses and 
vehicles used to transport extremely haz¬ 
ardous materials, the information re¬ 
ceived in response to the May 28, 1975. 
ANPRM is sufficient to deal with both 
petitions and the issuance of a second 
ANPRM is not justified. 

One of the characteristics of the motor 
carrier industry is the problem of super¬ 
vising the activities of employees that 
are almost never in line of sight. Car¬ 
riers are expected to utilize all reasonable 
producers to ensure the safe conduct of 
their operations. 

The strongest evidence Sangamo pre¬ 
sented in support of its petition was a 
study which compared statistics relating 
to the safety performance of selected 
motor carriers of property chosen from 
a list of the 100 largest Class I common 
and contract carriers published by 
“Commercial Car Journal ' magazine 
The statistics, which were summarized in 
the ANPRM, demonstrate a lower acci¬ 
dent rate, fatality rate, bodily injury rate, 
and property damage rate among users of 
tachographs than non-users. 

Other data submitted by commenters 
to the public docket raise the question 
whether the difference in the safety pos¬ 
ture of the two groups in Sangamos 
study is solely attributable to the use of 
tachographs. For example, Greyhound 
Lines Inc. (Greyhound), submitted a 
comparison between the safety of its op¬ 
erations in New York, where buses are 
required to be equipped with tach¬ 
ographs, with that in the States of Ohio 
and Pennsylvania, where tachographs 
are not required. Below is Greyhound’s 
accident frequency rate (accidents per 
million vehicle miles) for the 3 States 
in the past 3 years: 


1072 l‘.#73 11*74 


New York (with tachographs),..0.31 8.70 < 

Ohio (without tachographs)..3.03 4.*-' 4. tJ7 

Pennsylvania (without tachographs) 7.47 5.04 6 

The American Trucking Associations. 
Inc. (ATA) surveyed the first, second 
and third place award winners of the 
latest ATA National Truck Safety Con¬ 
test. The svxvey permitted a study of: 
(1) those fleets suing tachographs; <2) 
those fleets which had used tachographs 
at one time but had discontinued then 
use; and (3) those fleets which had 
never used them. The results in terms 
of the number of accidents per million 
vehicle miles is as follows: 

Current users (13 fleets).. 2 ?? 

Former users (16 fleets)- * - 

Non-users (14 fleets)- 2 
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These statistics suggest that factors 
other than use of tachographs can re¬ 
sult in a good safety record. 

As outlined hi the ANPRM, Sangamo 
places consideration emphasi* on cost 
savings attributable to the installation of 
tachographs. Sangamo contends that 
“operational savings resulting from the 
control of speed" combined with reduc¬ 
tions in insurance premiums for fleets 
equipped with tachographs offset the in¬ 
stallation and maintenance costs for 
tachographs. Several comments were re¬ 
ceived which tend to refute these con¬ 
tentions. 

First, Sangamo estimates the installed 
cost of a popular tachograph model to 
be about $185 with maintenance expen¬ 
ses running between $20 and $25 per 
year. Many commenters pointed out that 
the current installed price as an option 
on new buses is $350 per unit. Installa¬ 
tion on existing buses is even more 
costly. Unlike trucks, the engine and 
transmission on intercity buses are lo¬ 
cated some 85 feet from the driver’s 
position, which necessitates a long flexi¬ 
ble cable that must be shielded from 
damage and yet remain accessible for 
frequent cables changes. It is understood 
that electric tachographs are now on the 
market which are less suceptible to cable 
damage, but the initial cost of these 
units is considerably higher. 

Even if one assumes that 20 percent 
of the existing 22,000 intercity buses are 
already equipped with tachographs, the 
industry cost at $350 per unit would be 
$6,160,000. Information submitted con¬ 
cerning Greyhound’s experience with 
1.000 tachographs in New York indicates 
that total annual maintenance costs for 
tachographs average approximately $75 
per bus per year. Industry-wide, this 
would constitute an additional $1,650,000 
annual expenditure. 

In the case of trucks, the ATA reports 
that the initial cost of a tachograph is 
approximately $200 with an annual 
maintenance cost of approximately $50. 
There are an estimated 3 and % million 
property-carrying vehicles operating in 
interstate commerce, of which approxi¬ 
mately Yz are used to transport hazard¬ 
ous materials at one time or another in 
the course of normal operations. Again, 
assuming that 20 percent of these vehi¬ 
cles are already equipped with tacho¬ 
graphs, the aggregate cost to the trucking 
industry for installation and main¬ 
tenance for the first year would exceed 
$200,000,000. These costs for both trucks 
and buses do not include the cost for 
time spent reading, evaluating, and filing 
the tachograph charts. 

The benefit of reduced fuel consump¬ 
tion and conservation of natural re¬ 
sources is laudible and in the Nation’s 
interest, but the purpose of this rule- 
making docket was primarily to explore 
safety benefits. 

The Sangamo petition contains several 
testimonial letters from users of tacho¬ 
graphs along with an editorial from the 
May 1972 Fleet-Owner Magazine entitled, 
“The High Cost of Speed,” which dis¬ 
cuss reductions that can be achieved in 


operating and maintenance costs by re¬ 
ducing vehicle speeds. There is no dis¬ 
puting the fact that reduced operating 
and maintenance costs can be achieved 
by reducing vehicle speeds. However, it 
is not a mandated feature of the Bureau’s 
authority to regulate the operating and 
maintenance costs of motor carriers. Fur¬ 
ther. there is no evidence that tacho¬ 
graphs offer the only, or even the most 
effective, means for motor carriers to 
control vehicle speeds. Certainly the 
tachograph is a worthwhile tool for a 
conscientious management to use for sur¬ 
veillance of its employees, but the ques¬ 
tion of proof necessary to support a 
mandated requirement has not been 
answered. 

Several commenters dispute Sanga- 
mo’s claim that certain insurance com¬ 
panies are willing to give motor carriers 
who have tachographs installed in their 
fleets reduction in premiums for liability 
and collision coverage. A large segment 
of the insurance industry predicates its 
premium rates on loss experience. Under 
these circumstances, the use of tacho¬ 
graphs would in no way influence the 
predication of premium rates. The Na¬ 
tional Association of Motor Bus Owners 
submitted comments to the docket con¬ 
cerning its communications with several 
of the insurance companies quoted in the 
Sangamo petition. These communica¬ 
tions revealed that the Farmers Insur¬ 
ance Group, subsequent to its earlier cor¬ 
respondence with Sangamo, has down¬ 
graded the impact of tachographs as an 
insurance underwriting consideration 
from 10 percent to 5 percent of the an¬ 
nual premium rate for Individual fleet 
operators. Farmers Group is of the opin¬ 
ion that the role of tachographs in re¬ 
ducing speeds, and therefore accident 
severity, has been supplanted by enforce¬ 
ment of the national 55-m.p.h. speed 
limit. Even if the impact of tachographs 
on insurance premiums were clear and 
favorable, a requirement for motor car¬ 
riers to equip vehicles in such a manner 
that an insurance premium reduction 
would be realized is clearly outside the in¬ 
tent of the Federal Motor Carrier Safety 
Regulations. 

The remainder of the ANPRM dealt 
with specific features that an acceptable 
tachograph should have. Several of the 
submissions to the docket commented on 
these features. However, in view of the 
decision to deny the instant petition and 
further, to deny the second petition con¬ 
cerning vehicles transporting extremely 
hazardous cargoes, a discussion of tacho¬ 
graph features is purely academic, and is 
not included here. 

By denying these two petitions, the 
Bureau does not mean to impugn the 
usefulness or safety value of tachographs 
as an important element in a motor 
carrier's overall safety program. To the 
contrary, the use of tachographs as one 
of the means to exercise managerial 
supervision of employees is endorsed. 
Certainly the fact that many motor car¬ 
riers have voluntarily installed tacho¬ 
graphs in their fleets, and actively use 
tachograph data in working with drivers, 
speaks well for the value of tachographs. 


On the other hand, there is ample evi¬ 
dence that other motor carriers have at¬ 
tained excellent safety records without 
the use of tachographs. Accordingly, a 
Federal requirement for tachographs is 
not now justified. 

This withdrawal of ANPRM is issued 
under the authority of section 204 of the 
Interstate Commerce Act. 49 U.S.C. 304, 
section 6 of the Department of Transpor¬ 
tation Act, 49 U.S.C. 1655. and the dele¬ 
gations of authority by the Secretary of 
Transportation and the Federal High¬ 
way Administrator at 49 CFR 1.48 and 
49 CFR 389.4, respectively. 

Issued on January 19. 1976. 

Robert A. Kaye, 

Director , 

Bureau of Motor Carrier Safety. 

I PR Doc.76-2562 Filed 1-28-76; 8:46 am] 


[ 49 CFR Part 393 ] 

(Docket No. MC-65; Notice No. 76-31 

TIRE CHAINS 

Withdrawal of Advance Notice of Proposed 
Rulemaking 

• Purpose. The purpose of this docu* 
ment is to withdraw an Advance Notice of 
Proposed Rulemaking (ANPRM) published 
on August 22, 1975 (40 FR 36777) and to 
close Docket No. MC-65. • 

The United Bus Owners of America 
petitioned for the revocation of § 393.95 
(d) of the Federal Motor Carrier Safety 
Regulations (49 CFR 393.95(d)). This 
section requires that tire chains be car¬ 
ried on power units when certain 
weather conditions threaten safety of 
operation. The decision was made to con¬ 
sider revoking the tire chain requirement 
only on the condition that drivers be au¬ 
thorized to unilaterally determine: (1) 
whether conditions are too adverse for 
safe operation; and (2) the need to take 
the vehicle out of service until conditions 
permit safe operation. The ANPRM in¬ 
vited response to the idea of revoking the 
requirement on the conditions just de¬ 
scribed. 

There were 13 responses to the 
ANPRM. Ten (77%) of the comments 
objected to the proposal and favored re¬ 
taining present requirements. 

Review of present requirements, needs 
of safety, the ANPRM. and the responses 
to the ANPRM leads to the conclusion 
that there should be no change in pres¬ 
ent requirements for the following 
reasons: 

1. Tire chains are essential to safe 
operation under certain conditions. It is 
well established through the National 
Safety Council’s annual winter driving 
test program that tire chains are the best 
traction aid in severe snow and ice con¬ 
ditions. As yet, no tire tread nor other 
type of traction aid 1s close to providing 
the stopping and traction ability which 
tire chains provide on snow and ice. 

2. The idea of authorizing or condon¬ 
ing operation of passenger and cargo 
carrying vehicles on icy and snow bound 
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roads with only ordinary tire traction 
is not considered to be in the best inter¬ 
est of safety. 

3. Present requirements permit the 
use of regular tires, snow tires, or other 
devices which provide adequate trac¬ 
tion under most conditions. Tire chains 
must be carried when conditions requir¬ 
ing them are likely to be encountered 
(49 CFR 393.95(d)), and must be used 
“when and as needed” (49 CFR 392.8). 

4. To encourage or require vehicles to 
be taken out of operation under condi¬ 
tions whereby tire chains permit reason¬ 
ably safe operation is to unnecessarily 
impede commerce. 

By reason of the foregoing the ANPRM 
is withdrawn and the Docket closed, 
under authority of Section 204 of the 
Interstate Commerce Act, 49 U.S.C. 304, 
Section 6 of the Department of Trans¬ 
portation Act, 49 U.S.C. 1655, and the 
delegations of authority by the Secretary 
of Transportation and the Federal High¬ 
way Administrator at 49 CFR 1.48 and 
49 CFR 389.4, respectively. 

Issued on January 19, 1976. 

Robert A. Kaye, 

Director, 

Bureau oj Motor Carrier Safety. 

[FR Doc.76-2561 Filed 1-28-76;8:45 ami 


DEPARTMENT OF LABOR 

Office of Employee Benefits Security 
[ 29 CFR Part 2530 ] 

DEFINITION OF YEAR OF SERVICE FOR 
VESTING PURPOSES 

Hearing on Definition of Year of Service 

A public hearing on the definition of a 
year of service for vesting purposes will 
be held on March 2, 1976, beginning at 
10 a.m., e.s.t., in the George S. Boutwell 
Auditorium. Seventh Floor, 7400 Corri¬ 
dor, Internal Revenue Building, 1111 
Constitution Avenue, N.W., Washington, 
D.C. 20224. The public hearings will be 
in respect to: 

(1) Proposed regulations under section 
203 of the Employee Retirement Income 
Security Act of 1974 (the Act) appealing 
in the Federal Register on September 8, 
1975 (40 F.R. 41654, et seq .) concerning 
the definition of a year of service for 
vesting purposes (§§ 2530 .200b-1 and 
.203-2) and related provisions concern¬ 
ing breaks in service (8 2530.200b-4). 

(2) Alternative definitions of a year of 
service for vesting purposes which are 
consistent with the Act, and standards 
and procedures for the administration of 
such alternative methods. 

Written comments on these matters 
are solicited. 

Any person who desires to speak at the 
hearing and w T ho wishes to be assured of 
being heard shall submit a statement to 
that effect, and indicate the time sought 
for the presentation. The statement 
should set forth an outline of the oral 
presentation. Such statements, and writ¬ 
ten comments, shall be submitted to 
Hearing—Year of Service, Division of 
Exemptions, Variances and Determina¬ 
tions, Room N4700, Office of Employee 


Benefits Security, U.S. Department of 
Labor. 200 Constitution Avenue, N.W., 
Washington, D.C. 20216, not later than 
3:30 p.m., e.s.t., on February 20, 1976. An 
agenda will then be prepared containing 
the order of oral comments and the time 
allotted to such presentation. Ordinarily, 
a period of 10 minutes will be the time 
allotted to each person for making his or 
her oral comments. Copies of the agenda 
will be available free of charge at the 
hearing, and information with respect to 
its contents may be obtained on March 1, 
1976, by telephoning (Washington, D.C.) 
202-523-8761. 

At the conclusion of the presentation 
of comments by persons listed in the 
agenda, to the extent time permits, other 
comments will be received. The public 
hearing will be transcribed. A person 
wishing to make oral comments at the 
hearing may do so without filing written 
comments. Persons making oral com¬ 
ments should be prepared to answer 
questions regarding information brought 
forth in their comments (including writ¬ 
ten comments, if any). 

Title H of the Act contains provisions 
to be administered by the Internal Reve¬ 
nue Service which are substantially 
identical to the provisions of Title I 
under which the regulations cited in (1) 
above were proposed. For this reason, the 
Department of Labor has invited repre¬ 
sentatives of the Internal Revenue Serv¬ 
ice to be present at the scheduled hear¬ 
ing, and these representatives may 
address questions to persons making oral 
presentations at the hearing. 

Signed at Washington. D.C. this 26th 
day of January. 1976. 

James D. Hutchinson, 
Administrator of Pension 
and Welfare Benefit Programs. 

|FR Doc.76-2669 Filed 1-28-76; 8:45 am I 

ENVIRONMENTAL PROTECTION 
AGENCY 

[ 40 CFR Part 52 ] 

(FRL 483-6] 

WASHINGTON 

Proposed Revision to Implementation Plan 

On November 6, 1975, the Governor of 
the State of Washington submitted a 
revision to § 9.05(c) of Regulation I of 
the Olympic Air Pollution Control Au¬ 
thority (OAPCA) as a revision to the 
Washington State Implementation Plan 
(SIP). 

Section 9.05(c) of Regulation I sets 
forth emission standards for particulate 
matter for equipment and facilities in¬ 
stalled subsequently to the effective date 
of Regulation I (December 3, 1969). The 
amendment provides that an exception 
be made concerning boilers using “hog 
fuel” (wood waste). As amended, §9.05 
reads: 

“In equipment or facilities (except 
boilers using hog fuel) installed subse¬ 
quently to the effective date of this Reg¬ 
ulation, no person shall cause or allow 
the emission of particulate matter to the 
outdoor atmosphere from any single 


source in excess of 0.10 grains per stand¬ 
ard cubic foot of gas (calculated to 12 
percent carbon dioxide if emission is from 
a combustion process: and, in the case 
of incineration, corrected for the use of 
auxiliary fuel). In boilers using hog fuel 
installed after December 3, 1969, no per¬ 
son shall cause or allow the emission of 
particulate matter to the outdoor atmos¬ 
phere in excess of 0.20 grains per stand¬ 
ard cubic foot of gas (calculated to 12 
percent carbon dioxide, provided, how¬ 
ever, that when combined water causes 
opacity in excess of twenty percent 
(number one on the Ringelmann Smoke 
Chart) the owner or operator of the 
source must supply valid data to show 
that the concentration of particulate 
matter, as shown by a source test ap¬ 
proved by the Control Officer, is less than 
0.10 grains per standard cubic foot. 

The amended portion is indicated by 
underlining. 

As specified by the Board of Directors 
of the OAPCA in Resolution No. 57 the 
amendment will not take effect until ap¬ 
proved by EPA as a revision to the Wash¬ 
ington SIP. 

Pursuant to Section 110 of the Clean 
Air Act as amended, and 40 CFR Pari 
51. the Administrator is required to ap¬ 
prove or disapprove the regulation as a 
SIP revision and therefore invites public 
comment on whether the revision should 
be approved or disapproved. 

Copies of the proposed revision are 
available for public inspection during 
normal business hours at the following 
locations: 

Olympic Air Pollution Control Authority. 120 

East State Avenue. Olympia, Washington 

98501. 

State of Washington, Department of Ecology 

Olympia. Washington 98504. 
Environmental Protection Agency. Region X. 

1200 Sixth Avenue, Seattle, Washington 

98101. 

Public Information Reference Unit, Room 

2922 (EPA Library), 401 M Street SW. 

Washington, D.C. 20460. 

Interested persons may participate in 
this rulemaking by submitting written 
comments to the Regional Administra¬ 
tor, EPA. Region X, 1200 Sixth Avenue. 
Seattle. Washington 98101, Attention: K 
Higley. Relevant comments received on 
or before March 1, 1976 will be consid¬ 
ered. Comments received will be avail¬ 
able for inspection during normal work¬ 
ing hours at the Region X Office and the 
EPA Public Information Reference Unit. 

This notice is issued under the author¬ 
ity of Section 110 of the Clean Air Act. 
as amended. (42 U.S.C. I857c-5>. 

Dated: January 19,1976. 

Clifford V. Smith, Jr.. 

Regional Administrator. 

|FR Doc.76-2671 Filed 1-28-76,8:45 am) 

FEDERAL ENERGY 
ADMINISTRATION 
[ 10 CFR Part 420 ] 

STATE ENERGY CONSERVATION PLANS 

Hearing Regarding State Energy Conserva¬ 
tion Feasibility Report Guidelines 

The Federal Energy Administration 
(FEA) hereby proposes to amend Chap- 
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ter II of Title 10, Code of Federal Reg¬ 
ulations, by establishing Part 420 to im¬ 
plement a program for State energy con¬ 
servation plans under Part C of Title m 
(42 U.S.C. 6321-6326) of the Eenergy 
Policy and Conservation Act (Act) (Pub. 
L. 94-163). As a first step in such imple¬ 
mentation, FEA is proposing guidelines 
for the preparation of State energy con¬ 
servation feasibility reports, pursuant to 
section 362(a) of the Act (42 U.S.C. 6322 
(a)). The FEA will receive written com¬ 
ments and hold a public hearing with 
respect to this proposal; 

Part C of Title in of the Act estab¬ 
lishes a program for State energy con¬ 
servation plans designed to promote the 
conservation of energy and reduce the 
rate of growth of energy demand. The 
Act authorizes FEA to establish guide¬ 
lines and procedures for the program and 
to grant financial and technical assist¬ 
ance to the States in support of the pro¬ 
gram. While the Act authorizes fifty mil¬ 
lion dollars for such financial assistance 
each year for fiscal years 1976, 1977, and 
1978, the actual amounts available for 
such financial assistance during this pe¬ 
riod will depend upon the sum of appro¬ 
priations made available for this pro¬ 
gram, within the ceiling of the authoriza¬ 
tion. 

The program is voluntary. However, In 
order for a State to be eligible to receive 
financial assistance in the development 
of its State energy conservation plan, its 
Governor must prepare and submit to 
FEA a State energy conservation feasi¬ 
bility report according to the guidelines 
proposed herein. 

Pursuant to the Act, a State energy 
conservation, feasibility report shall in¬ 
clude an assessment of the feasibility of 
reducing the total amount of energy con¬ 
sumed in the State in 1980 by 5 percent 
or more from the projected energy con¬ 
sumption for the State in 1980, and a 
proposal for a State energy conservation 
Plan to achieve the reduction. 

Under the Act, any State energy con¬ 
servation plan must include the follow¬ 
ing measures: ( 1 ) mandatory lighting ef¬ 
ficiency standards for public buildings; 
(2) programs to promote the availability 
and use of carpools, vanpools and public 
transportation; (3) mandatory standards 
and policies relating to energy efficiency 
to govern the procurement practices of 
the State and its political subdivisions; 
(4) mandatory thermal efficiency stand¬ 
ards and Insulation requirements for new 
and improved buildings and (5) a traf¬ 
fic law or regulation which, to the maxi¬ 
mum extent practicable consistent with 
stafety, permits the operator of a motor 
vehicle to turn such vehicle right at a 
rod stop light after stopping. 

As required by the Act, FEA shall at a 
later date prescribe additional guidelines 
within Part 420 which will provide fur¬ 
ther information with respect to the 
Preparation and funding of State energy 
conservation plans and the measures re- 
qmred to be included in such plans. As a 
Part of this subsequent rulemaking, it is 
expected that regional hearings will be 

oc i£ rder ^ much advice 

as Possible from the States and others 


on the design and operation of the 
program. 

The amendment herein proposed to 
Chapter n of Title 10, Code of Federal 
Regulations, would establish part 420, 
entitled State Energy Conservation 
Plans. Subpart A would set forth gen¬ 
eral provisions, including general rec¬ 
ordkeeping requirements, applicable to 
the program for State energy conserva¬ 
tion plans. Subpart B would contain 
definitions pertinent to the program. 
Subpart C would prescribe guidelines for 
the preparation of State energy conser¬ 
vation feasibility reports and would pro¬ 
vide for financial and technical assist¬ 
ance to the States in the development of 
State energy conservation plans. These 
subparts may be amended, and new 
subparts will be established, in carrying 
out the purposes and requirements of 
the Act. 

Public Comment and Hearing Proce¬ 
dures. Interested persons are invited to 
participate in this rulemaking by sub¬ 
mitting data, views, or arguments with 
respect to the proposed State energy 
conservation feasibility report guidelines 
set forth in this notice to Executive Com¬ 
munications, Room 3309, Federal Energy 
Administration, Box FP, Washington, 
D.C. 20461. 

Comments should be identified on the 
outside of the envelope and on docu¬ 
ments submitted to FEA Executive Com¬ 
munications with the designation “Pro¬ 
posed State Energy Conservation Feasi¬ 
bility Report Guidelines.” Fifteen copies 
should be submitted. All comments re¬ 
ceived by February 11, 1976, before 4:30 
p.m., e.s.t., and all other relevant infor¬ 
mation, will be considered by FEA before 
final action is taken on the proposed reg¬ 
ulations. 

Any information or data considered by 
the person furnishing it to be confiden¬ 
tial must be so identified and submitted 
in writing, one copy only. The FEA re¬ 
serves the right to determine the con¬ 
fidential status of the information or 
data and to treat it according to its de¬ 
termination. 

The public hearing in this proceeding 
will be held at 9:30 a.m., on February 11 
1976 and will be continued, if necessary 
on February 12, 1976 in Room 2105. 2000 
M Street NW., Washington, D.C., in or¬ 
der to receive comments from interested 
persons on the matters set forth herein. 

Any person who has an interest in the 
proposed amendments issued today, or 
who is a representative of a group or 
class of persons that has an interest in 
today s proposed amendments may make 
a written request for an opportunity to 
make an oral presentation. Such a re¬ 
quest should be directed to Executive 
Communications. FEA. and must be re¬ 
ceived before 4:30 p.m., e.s.t. on Febru¬ 
ary 5. 1976. Such a request may be hand 
delivered to Room 3309. Federal Build¬ 
ing, 12th and Pennsylvania Avenue NW 
Washington, D.C., between the hours of 
8 a.m. and 4:30 p.m., Monday through 
Friday. The person making the request 
should be prepared to describe the in¬ 
terest concerned, if appropriate, to state 


why she or he is a proper representative 
of a group or class of persons that has 
such an interest, and to give a concise 
summary of the proposed oral presenta¬ 
tion and a phone number where he or 
she may be contacted through February 
10, 1976. Each person selected to be 
heard will be so notified by FEA before 
4:30 p.m., e.s.t., February 6, 1976 and 
must submit 100 copies of his or her 
statement to Regulatory Allocations 
Office, FEA, Room 2214, Federal Build¬ 
ing, Washington, D.C. 20461, before 4:30 
p.m., e.s.t., on February 10, 1976. 

FEA reserves the right to select the 
persons to be heard at these hearings, to 
schedule their respective presentations 
and to establish the procedures govern¬ 
ing the conduct of the hearings. The 
length of each presentation may be 
limited, based on the number of persons 
requesting to be heard. 

An FEA official will be designated to 
preside at the hearings. These will not 
be judicial or evidentiary-type hearings, 
and there will be no cross-examination 
of persons presenting statements. Any 
decision made by FEA with respect to 
the subject matter of hearings will be 
based on information available to FEA 
At the conclusion of all initial oral state¬ 
ments, each person who has made an oral 
statement will be given the opportunity, 
if he or she so desires, to make a re¬ 
buttal statement. The rebuttal state¬ 
ments will be given in the order in which 
the initial statements were made and 
will be subject to time limitations. 

Any interested person may submit 
questions to be asked of any person 
making a statement at the hearings, to 
Executive Communications. FEA. before 
4:30 p.m., e.s.t., February 9, 1976. Any 
person who wishes to ask a question at 
the hearings may submit the question, 
in writing, to the presiding officer. The 
PEA or the presiding officer, if the ques¬ 
tion is submitted at the hearings, will 
determine whether the question is rele¬ 
vant, and whether the time limitations 
permit it to be presented for answer. 

Any further procedural rules needed 
for the proper conduct of the hearings 
will be announced by the presiding 
officer. 

A transcript of the hearings will be 
made and the entire record of the hear¬ 
ings, including the transcript, will be 
retained by FEA and made available for 
inspection at the FEA Freedom of Infor¬ 
mation Office, Room 3116, Federal Build¬ 
ing, 12th and Pennsylvania Avenue, 
N.W., Washington. D.C. between the 
hours of 8 a.m and 4:30 pm, Monday 
through Friday Any person may pur¬ 
chase a copy of the transcript from the 
reporter. 

As required by Section 7(c)(2) of the 
Federal Energy Administration Act of 
1974, Pub. L. 93-275, a copy of this notice 
has been submitted to the Administrator 
of the Environmental Protection Agency 
(EPA) for his comments concerning the 
impact of this proposal on the quality 
of the environment. The Administrator 
had no comments on this proposal. 

The proposal has been reviewed in ac¬ 
cordance with Executive Order 11821, 
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and OMB Circular Number A-107, issued 
November 27, 1974, and has been de¬ 
termined not be of a nature that re¬ 
quires an evaluation of its inflationary 
impact. 

(Energy Policy and Conservation Act. Pub. L. 
94-163; Federal Energy Administration Act 
of 1974. Pub. L. 93-275; E.O. 11790. 39 F.R. 
231851) 

In consideration of the foregoing, it 
1s proposed to amend Chapter II of Title 
10, Code of Federal Regulations, by es¬ 
tablishing Part 420 as set forth below. 

Issued in Washington, D.C., January 
27. 1976. 

Michael F. Butler, 

General Counsel , 
Federal Energy Administration, 

Chapter n is amended by establishing 
Part 420 to read as follows: 

PART 420—STATE ENERGY 
CONSERVATION PLANS 

Subpart A—General Provisions 

Subpart A—General Provision* 

Sec. 

420.1 Purpose and scope. 

420.2 Recordkeeping. 

Subpart B—Definitions 
420.11 Definitions. 

Subpart C—State Energy Conservation Feasibility 
Report Guidelines 

420.21 Purpose and scope. 

420.22 Submission of State Energy Con¬ 

servation feasibility reports. 

420.23 Contents of State Energy Conserva¬ 

tion feasibility reports. 

420.24 Financial assistance. 

420.25 Technical assistance. 

§ 420.1 Purpose and Scope. 

This part establishes the procedures 
and guidelines of FEA for the implemen¬ 
tation of Part C of Title III (42 U.S.C. 
6321-6326) of the Energy Policy and 
Conservation Act (Pub. L. 94-163), which 
establishes a program for State energy 
conservation plans. 

§ 420.2 Recordkeeping. 

Each recipient of Federal financial as¬ 
sistance under this part shall keep such 
records as FEA shall require, including 
records which fully disclose the amount 
and disposition by each recipient of the 
proceeds of such assistance, the total 
cost of the project or program for which 
such assistance was given or used, the 
source and amount of funds for such 
projects or programs not supplied by 
FEA. and such other records as FEA 
determines necessary to facilitate an 
effective audit and performance evalua¬ 
tion. 

Subpart B—Definitions 

§ 420.11 Definition*. 

For purposes of this part— 

“Act” means the Energy Policy and 
Conservation Act (Pub. L. 94-163). 

“FEA” means the Federal Energy Ad¬ 
ministration, acting through either its 
Administrator or the delegate of its Ad¬ 
ministrator. 

“State” means each of the 50 States, 
the District of Columbia, Puerto Rico, 


Guam, American Samoa, the Virgin Is¬ 
lands. and the Trust Territory of the 
Pacific. 

Subpart C—State Energy Conservation 
Feasibility Report Guidelines 

§ 420.21 Purpose and scope. 

This subpart prescribes guidelines ap¬ 
plicable to the preparation of State 
energy conservation feasibility reports. It 
also provides for technical and financial 
assistance to the States in the develop¬ 
ment of State energy conservation plans. 

§ 420.22 Submission of Slate energy 

conservation feasibility reports. 

(a) FEA shall invite the Governor of 
each State to submit a State energy 
conservation feasibility report to the ap¬ 
propriate FEA Regional Administrator. 

(b) (1) In order for a State to be eligi¬ 
ble to receive financial assistance pur¬ 
suant to this subpart for the development 
of a State energy conservation plan, its 
Governor shall submit a State energy 
conservation feasibility report to the ap¬ 
propriate FEA Regional Administrator 
within three months after the effective 
date of this subpart, unless an extension 
of time is granted by FEA pursuant to 
paragraph (b) (2) of this section. 

(2) An extension of time for submis¬ 
sion of a State energy conservation 
feasibility report may be granted if FEA 
determines that participation by the 
State submitting such report is likely to 
result in significant progress toward 
achieving the purposes of the Act. A 
request for an extension pursuant to this 
subparagraph shall be made to the ap¬ 
propriate FEA Regional Administrator 
within eighty days after the effective date 
of this subpart. 

§ 420.23 Contents of State energy con¬ 
servation feasibility reports. 

(a) A State energy conservation feas¬ 
ibility report, to be submitted in accord¬ 
ance with forms and instructions pro¬ 
vided by FEA. shall include— 

(1) An assessment of the feasibility of 
establishing a State energy conservation 
goal, which goal shall consist of a reduc¬ 
tion. as a result of the implementation 
of a State energy conservation plan, of 
5 percent or more in the total amount of 
energy consumed in the State in the year 
1980 from the projected energy consump¬ 
tion for the State in the year 1980; 

(2) A proposal for the development of 
a State energy conservation plan to 
achieve the State energy conservation 
goal. The proposal shall include— 

(i) A preliminary listing of the pro¬ 
grams and activities to be included in the 
proposed State energy conservation plan; 

(ii) An estimated budget for the de¬ 
velopment of the State energy conser¬ 
vation plan including estimated costs for 
personnel, fringe benefits, travel, sup¬ 
plies, contracts, indirect charges and 
such other elements as may be specified. 

§ 120.24 Financial assistance. 

(a) Subject to the appropriation of 
funds authorized by section 365(d) of the 
Act (42 U.S.C. 6325(d)). FEA shall allo¬ 


cate up to $5 million of such funds for 
the purpose of assisting the States in the 
development of State energy conserva¬ 
tion plans in accordance with the follow¬ 
ing formula— 

(i) Fifty percent of such funds shall 
be divided among the States equally; and 
(li) Fifty percent shall be divided on 
the basis of the population of the States 
as specified in the 1970 U.S. Census. 

(b) FEA shall review the estimated 
budget contained in each State energy 
conservation feasibility report and de¬ 
termine a final budget for the develop¬ 
ment of each State energy conservation 
plan in an amount which may be less 
than the amount allocated to the rele¬ 
vant State pursuant to paragraph (a) of 
this section. Upon certification by a State 
that it will expend the amount as pre¬ 
scribed in its final budget, FEA shall 
grant financial assistance to that State 
in the amount inldicated in the final 
budget. 

§ 420.25 Technical assistance. 

At the request of the Governor of any 
State, and subject to the availability of 
personnel and funds, FEA shall provide 
information and technical assistance, in¬ 
cluding data assistance, in the prepara¬ 
tion of State energy conservation feasi¬ 
bility reports. 

IFR Doc.76-2877 Filed 1-27-76;4;37 pm] 

VETERANS ADMINISTRATION 

[ 38 CFR Part 3 ] 

VETERANS BENEFITS 

Fiduciary Type Awards; Certification 

The Administrator of Veterans' Affairs 
proposes an amendment to Part 3 of Title 
38, Code of Federal Regulations, to clar¬ 
ify a provision relating to fiduciary' type 
awards. 

Section 3.850 of Title 38, Code of Fed¬ 
eral Regulations, prescribes general con¬ 
ditions for payment of benefits to or on 
behalf of beneficiaries under legal dis¬ 
ability because of mental incompetency 
or minority. Generally the Veterans 
Services Officer in the regional office is 
delegated responsibility for determining 
the appropriateness of payments to and 
the qualifications of fiduciaries or other 
persons appointed or designated to re¬ 
ceive payment of Veterans Administra¬ 
tion benefits on behalf of a beneficiary 
who is under legal disability. Paragraph 
(a) (2) of § 3.850 provides for payment 
of benefits to the wife or husband of an 
Incompetent veteran without any re¬ 
ferral to the Veterans Services Officer. 
The purpose of this provision is to per¬ 
mit immediate award of benefits on be¬ 
half of the beneficiary when such bene¬ 
ficiary is determined to be incompetent 
instead of suspending or withholding 
payments pepding a determination by 
the Veterans Services Officer as to an ap¬ 
propriate payee. The provision for im¬ 
mediate award action does not preclude 
subsequent action by the Veterans Serv¬ 
ices Officer to determine the appropri¬ 
ateness of continuing the award to the 
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wife or husband. To clarify this it is pro¬ 
posed to revise the language in § 3.850 
<a> (2> to specify that payments may be 
initiated to the wife or husband prior 
to referral of the case to the Veterans 
Services Officer. 

Interested persons are invited to sub¬ 
mit written comments, suggestions, or 
objections regarding the proposal to the 
Administrator of Veterans' Affairs 
• 271A) Veterans Administration, 810 
Vermont Avenue. NW., Washington, D.C. 
20420. All relevant material received be¬ 
fore March 1, 1976, will be considered. 
All written comments received will be 
available for public inspection at the 
above address only between the hours of 
8 a.m. and 4:30 p.m. Monday through 
Friday (except holidays), during the 
mentioned 30-day period and for 10 days 
thereafter. Any person visiting Central 
Office for the purpose of inspecting any 


such comments will be received by the 
Central Office Veterans Assistance Unit 
in room 132. Such visits to any field sta¬ 
tion will be informed that the records 
are available for inspection only in 
Central Office and furnished the address 
and the above room number. 

Notice is given that the proposed 
amendment would be effective the date 
of final approval. 

In § 3.850, paragraph (a> (2) is revised 
to read as follows: 

§ 3.850 General. 

(a) Payment of benefits to a duly rec¬ 
ognized fiduciary may be made on behalf 
of a person who is mentally incompetent 
or who is a minor; or. payment may be 
made directly to the beneficiary or to a 
relative or other person for the use of 
the beneficiary, regardless of legal disa¬ 
bility. when it is determined to be in the 


best interest of the beneficiary by the 
Veterans Services Officer. (38 U.S.C. 
3202) 

• • * • • 

(2) Unless otherwise contraindicated 
by evidence of record, immediate pay¬ 
ment of benefits may be made to the wife 
or husband of an incompetent veteran 
having no guardian for the use of the 
veteran and his or her dependents prior 
to referral to the Veterans Services 
Officer. (Sec. § 13.57 of this chapter.) 

• • • ♦ « 

Approved: January 23, 1976. 

By direction of the Administrator. 

[seal] Odell W. Vaughn, 

Deputy Administrator. 

(FR Doc.76-2617 Filed 1-28-76:8:45 ami 
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and agency statements of organization and functions are examples of documents appearing in this section. 


DEPARTMENT OF STATE 

r Public Notice CBM/11] 

SHIPPING COORDINATING COMMITTEE, 
SUBCOMMITTEE ON SAFETY OF LIFE AT 
SEA 

Notice of Meeting 

. The working group on safety of fish¬ 
ing vessels of the Subcommittee on Safe¬ 
ty of Life at Sea, a subcommittee of the 
Shipping Coordinating Committee, will 
hold an open meeting at 10:30 a.m. on 
Friday, February 20, 1976, in Room 8334 
of the Department of Transportation, 
400 Seventh Street, SW.. Washington, 
D.C. 

The meeting is in preparation for the 
Twentieth Session of the Subcommittee 
on Safety of Fishing Vessels of the In¬ 
tergovernmental Maritime Consultative 
Organization (IMCO). 

The Twentieth Session is the last reg¬ 
ularly scheduled Subcommittee session 
prior to the “International Conference 
on Safety of Fishing Vessels” to be held 
in the spring of 1977. The provisional 
agenda for the Twentieth Session will 
be completely devoted to the finalization 
of the Draft Convention document which 
has been under review by the IMCO Sub¬ 
committee on Safety of Fishing Vessels 
since early 1974. The Draft Convention 
contains proposed articles and a Tech¬ 
nical Annex covering construction and 
equipage of fishing vessels. 

Requests for further information on 
the meeting should be directed to Mr. 
William A. Cleary, United States Coast 
Guard. He may be reached by telephone 
on (area code 202) 426-2187. 

The Chairman will entertain com¬ 
ments from the public as time permits. 

Richard K. Bank, 

Chairman, 

Shipping Coordinating Committee. 

January 21, 1976. 

[FH Doc.76-2660 Filed 1-28-76,8:46 am] 

DEPARTMENT OF THE TREASURY 

Customs Service 

|T.D. 76-33J 

FINES, PENALTIES, AND FORFEITURES 

Waiver of Period of Limitation Prescribed 
Under 19 U.S.C. 1621 

January 22, 1976. 

In certain instances, the United States 
Customs Service has been unable to con¬ 
sider the merits of allegations contained 
In petitions for relief from the assess¬ 
ment of Customs civil penalties, pursu¬ 
ant to its authority under section 618 
of the Tariff Act of 1930, as amended 
(19 U.S.C. 1618), because of the Im¬ 
minent expiration of the period of time. 


prescribed in section 621 of the Tariff 
Act of 1930, as amended (19 U.S.C. 1621), 
within which the Government is re¬ 
quired to institute suit to enforce the 
collection of a monetary penalty or the 
forfeiture of property. Although these 
circumstances do not arise frequently, 
they generally involve complex issues of 
law and fact and substantial financial 
consequences for the petitioner. 

The Customs Service has the authority 
to accept an offer to “waive” the running 
of the period of limitation prescribed by 
19 U.S.C. 1621 from a party otherwise 
entitled to assert the expiration of that 
period as a defense to civil penalty litiga¬ 
tion, if it appears that further adminis¬ 
trative consideration would promote 
final disposition of the matter. However, 
the acceptance of an offer to refrain from 
asserting such a defense is exercised 
sparingly and only in exceptional cir¬ 
cumstances. The authority to accept 
such a waiver is exercised on behalf of 
the Customs Service by the Assistant 
Commissioner of Customs (Regulations 
and Rulings). 

In order to inform the public generally 
of the foregoing practice and to suggest 
a format to be used to request acceptance 
of a waiver of the period of limitation 
prescribed by 19 U.S.C. 1621, notice is 
hereby given that a request for such a 
waiver will be considered, and may be 
granted by the Assistant Commissioner 
of Customs (Regulations and Rulings), 
when a party entitled to assert the de¬ 
fense of the running of the period of 
limitation prescribed by 19 U.S.C. 1621 as 
a bar to any suit to collect a monetary 
penalty or to forfeit property under the 
Customs laws addresses a request to the 
Assistant Commissioner of Customs 
(Regulations and Rulings), in triplicate, 
in substantially the following form: 

Assistant Commissioner, Office of Regula¬ 
tions and Rulings, US. Customs Serv¬ 
ice, 

1301 Constitution Avenue NW 
Washington, D.C . 

Dear Sir: ...hereby 

(Name of party) 

waives the period of limitations contained 
In 19 U.S.C. 1621 and any other applicable 

statutes of limitations with respect to- 

(No.) 

Customs entries of —-* 

(description of article(s) entered) 

Entry No(s). ..dated.. 

__ and entered at- 

(port of entry) 

__ t for _____com- 

(period of time) 

menclng with the date of this waiver.. 

.. agrees that It will not assert 

(Name of party) 

any statutes of limitations defense in any 
action brought by the United States Govern¬ 
ment concerning the_entries designated 

(No.) 


above with respect to the-for 

(period of time) 

which the statute of limitations is hereby 
waived. As of the date of this waiver, the 
statute(s) of limitations designated above 
has not yet run. 

This waiver Is made knowingly and volun¬ 
tarily by__In order that 

(name of party) 

_might obtain the bene- 

(name of party) 

fits of the orderly continuation and con¬ 
clusion of an administrative proceeding cur¬ 
rently being conducted by the United States 
Customs Service, in which the Customs 
Service is reviewing all of the formal Customs 

entries (Including the_entries deslg- 

(no.) 

nated above) of _ 

(description of article(s) 

_ from _ r - to 

entered) (date of earliest entry) 

the present. 

Date:.-. 

By. 

(Name of Party) 


(Address) 

I hereby acknowledge receipt and accept 
ance of the above waiver. 

Date: __ 


Assistant Commissioner, 
Regulations and Rulings 
The request for acceptance of a waiver of 
the statute of limitations must, where the 
requesting party Is a corporation or other 
business entity, be signed by an officer au¬ 
thorized to act for the corporation or other 
business entity, and proof of such authoriza¬ 
tion must be included with the request. 

If the request is accepted, a copy of 
the request signed as accepted by the 
Assistant Commissioner of Customs 
(Regulations and Rulings) will be mailed 
to the requesting party. 

Leonard Lehman, 
Assistant Commissioner, 
Regulations and Rulings. 

IFR Doc.76-2578 Filed 1-28-76:8:46 ami 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
ALASKA 

Partial Termination of Proposed 
Withdrawal and Reservation of Lands 

_ January 23, 1976. 

Notice of The Alaska Railroad, Depart¬ 
ment of Transportation application. 
Serial No. AA-5807, for withdfrawal and 
reservation of lands for use as a micro- 
wave communications site was published 
as FR Doc. No. 70-3976 on page 5490 of 
the issue for April 2, 1970. The applicant 
agency has partially canceled its applica¬ 
tion referred to above. Therefore, pur¬ 
suant to the regulations contained in 
43 CFR Part 2353.1, such lands, at 10 
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a.m. January 30, 1976, will be relieved 
of the segregative effect of the above- 
mentioned application. 

The land involved in this notice of 
partial termination is the greater part of 
the following: 

Seward Meridian (unsurveyed) 

In the SW*/ 4 . sec. 28, T. 9 N. R. 3 E., be¬ 
ginning at what will be when surveyed the 
section corner common to sections 28, 29, 32, 
and 33. thence 2,000 feet north to corner 
No. 2: thence 2,000 feet east to comer No. 3; 
thence 2,000 feet south to corner No. 4; 
thence 2,000 feet west to the point of be¬ 
ginning. Containing approximately 91.38 
acres, located 1 % miles east of Portage, 
Alaska. 

Of the land described above, the fol¬ 
lowing portion is retained in the with¬ 
drawal application: 

Beginning at the southwest comer of sec¬ 
tion 28, T. 9 N., R. 3 E., Seward Meridian, 
thence east 759.00 feet; thence north 721.00 
feet to the southwest comer of subject parcel 
and the point of beginning; thence north 
220.00 feet to the northwest corner; thence 
east 495.00 feet to the northeast corner; 
thence south 220.00 feet to the southeast 
corner; thence west 495.00 feet to the point of 
beginning. 

The area contains 2.5 acres and the 
geographic location of the center of the 
parcel is 60°50'13.70" north latitude and 
14 856T5.00" west longitude. 

Curtis V. McVee, 
State Director. 

[FR Doc.76-2629 Filed 1-28-76:8:45 am) 


I Nev-0545651 

NEVADA 

Notice of Termination of Proposed 
Withdrawal and Reservation of Lands 

January 22, 1976. 

Notice of a United States Forest Serv¬ 
ice application, Nevada 054565, for with¬ 
drawal and reservation of lands for the 
Mt. Jefferson Research Natural Area was 
published as Federal Register Document 
No. 75-24114 on page 42225 of the issue 
for September 11, 1975. The applicant 
agency has cancelled its application in¬ 
volving the lands described in the Fed¬ 
eral Register publication referred to 
above. Therefore, pursuant to the regu¬ 
lations contained in 43 CFR 2091.2-5(b) 
(1) such land, at 10:00 am. on Febru¬ 
ary 26, 1976, will be relieved of the seg¬ 
regative effect of the above-mentioned 
application. 

William J. Malencik, 

Chief, 

Division of Technical Services. 

(FR Doc.76-2554 Plied 1-26-76:8:45 am] 


INM 27288, 27289. 27419. 27420, 27421. 27422 
and 27423] 

NEW MEXICO 
Applications 

January 22, 1976. 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
jne Act of November 16, 1973 (87 Stat. 

El Paso Natural Gas.Company has 


applied for seven 4 1 / 2 inch natural gas 
pipeline rights-of-way across the follow¬ 
ing lands: 

New Mexico Principal Meridian, New 
Mexico 

T. 29 N., R. 8 W., 

Sec. 4, E y 2 SE \ 4 • 

T. 30 N., R .8 W., 

Sec. 11 . NW ] / 4 NW'/ 4 : 

Sec. 18. SE % NW and NE 14 SWI 4 . 

T. 31 N.. R. 8 W., 

Sec. 27. Sy 2 NW»4, N'/ 2 SW>/ 4 , SE»4SW*4 
and NW 14 SEI 4 . 

T. 25 N..R.11W., 

Sec. 26. N%NW*A. 

T. 26 N., R. 12 W., 

Sec. 21 . swy 4 Nwy 4 . 

These pipelines will convey natural gas 
across 1.853 miles of national resource 
lands in San Juan County, New Mexico. 

The purpose of this notice Is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the applications should be approved, and 
if so, under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager, Bureau of Land Management, 3550^. 
Pan American Freeway, NE, Albuquer-* 
que. NM 87107. 

Fred E. Padilla, 

Chief, Branch of 
Lands and Minerals Operatiojis. 

|FR Doc.76-2632 Filed 1-28-76:8:45 am] 


]NM 27414| 

NEW MEXICO 
Application 

January 22, 1976. 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16, 1973 (87 Stat. 
576), Northwest Pipeline Corporation has 
applied for one 4^ inch natural gas pipe¬ 
line right-of-way across the following 
land: 

New Mexico Principal Meridian. New Mexico 

T. 30 N., R. 5 W.. 

Sec. 29, SV 2 SWV 4 . 

This pipeline will convey natural gas 
across .215 of a mile of national resource 
land in Rio Arriba County. New Mexico. 

The purpose of this notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
if so, under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager, Bureau of Land Management, 3550 
Pan American Freeway. NE, Albuquer¬ 
que, NM 87107. 

Fred E. Padilla, 

Chief, Branch of 
Lands and Minerals Operations. 

|FR Doc.76-2631 Filed 1-28-76:8:45 am] 
|NM 27287] 

NEW MEXICO 
Application 

January 22, 1976. 

Notice is hereby given that, pursuant to 
Section 28 of the Mineral Leasing Act of 


1920 (30 U.S.C. 185), as amended by the 
Act of November 16, 1973 (87 Stat. 576), 
El Paso Natural Gas Company has ap¬ 
plied for two 4^ Inch natural gas pipe¬ 
line rights-of-way across the following 
lands: 

New Mexico Principal Meridian, New Mexico 

T. 23 S., R. 29 E., 

Sec. 28. Ei/ 2 SE»4; 

Sec. 33, E 14 E&; 

Sec. 34, SW 14 SWV 4 . 

T. 24 S., R. 29 E.. 

Sec. 3, lot 4. SW»4NW»4 and W^SW> 4 : 

Sec. 10, W»ANW»4 and SEV 4 NW 14 . 

These pipelines will convey natural gas 
across 2.861 miles of national resource 
lands in Eddy County, New Mexico. 

The purpose of this notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
if so. under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager. Bureau of Land Management, P.O. 
Box 1397, Roswell, NM 88201. 

Fred E. Padilla, 

Chief, Branch of 
Lands and Minerals Operations . 

I FR Doc.76-2630 Filed 1-28-76; 8:45 am| 


[Utah-31988 j 

UTAH 

Notice of Application 

Notice Is hereby given that pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920, as amended (30 U.S.C. 185), the 
ADAK Energy Corporation has applied 
for a gas pipeline right-of-way across 
tlie following lands: 

Utah 

SALT LAKE MERIDIAN 

T. 2 IS.. R. 23 E., 

Sec. 9. 

The 2%" pipeline will convey gas from 
the Vukosovick #24 well to ADAK Fed¬ 
eral #4 and ADAK State #1 well. 

The purpose of this notice Is to in¬ 
form the public that the Bureau will be 
proceeding with the preparation of envi¬ 
ronmental and other analyses necessary 
for determining whether the application 
should be approved, and if so. under 
what terms and conditions. 

Interested persons should express their 
interest and views to the Moab District 
Manager, Bureau of Land Management. 
P.O. Box 970, Moab, Utah 84532. 

Paul L. Howard. 

State Director . 

]FR Doc.76-2555 Filed 1-28-76:8:45 amf 


Bureau of Land Management 

MID-ATLANTIC OUTER CONTINENTAL 
SHELF OFFSHORE NEW JERSEY AND 
DELAWARE 

Correction of Notice of Public Hearing Re¬ 
garding Proposed Mid-Atlantic Oil and 
Gas Lease Sale Offshore New Jersey 
and Delaware 

Notice is hereby given of the exten¬ 
sion of the period of acceptance of writ- 
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ten testimony and comments on the 
draft environmental statement to Feb¬ 
ruary 17. 1976, instead of February 12, 
1976, as published in the Federal Regis¬ 
ter on December 19, 1975, Volume 40, 
No. 245, pages 58870-71. 

Curt Berklund, 

Director , 

Bureau of Land Management. 

Approved: January 27, 1976. 

Richard Hite 

Deputy Assistant Secretary of 
the Interior. 

|FR Doc.76-2759 Filed l-28-76;8:45 am] 


Fish and Wildlife Service 
ENDANGERED SPECIES PERMIT 
Receipt of Application 

Notice is hereby given that the follow¬ 
ing application for a permit is deemed 
to have been received under section 10 
of the Endangered Species Act of 1973 
(P.L. 93-205). 


PUB NO. 42«tA70 


DEPARTMENT OF THE INTERIOR 

PiSM ANO WILDLIFE SERVICE 

2 /A 

. A'f* FEDERAL FISK AND WILDLIFE 

**0 WIL 0 ^ 


LICENSE/PERMIT APPLICATION 


a. APPLICANT. uwhH a44t**a anj fhoaa aaaikrt •) .mhaith 

at laahtaliaa far akuM ?*.mu fa t+t*a»lt4l 

Charles van Riper III 
Zoology Department 
University of Hawaii 
Honolulu, Hawaii 96822 

988-4362 


1 APPIICA TION ran ,w,r, 

IMPORT OP CAPOPT LICENSE I Y I PCFMI1 




S’ 


Take six or possibly 10 Palila 
( Psittirostra bailleul ) for 
scientific study. 


4. IP “APPUCANT” tS AN »Nt»V»PO*L . COMPLETE THC FOLLOWING; 


qjMA. □««. QmiJI □ MS. 


OAfcoF-»mfH- 

2frSeptl9 1 »3 


mEigmT 

6 ’ 0 " 


COLON HAIM COLON EYE1 

bind blue 


WtlGMT 

160 


A IF ••APPLICANT” IS A gistness . CONPONATION. PUBL»C AI^ENCY . 
ON institution , complete THE FOLLOWINOl 
EXPLAIN TYPlTfa KINO OF BUSINESS, AOCNCV. ON INSTITUTION 


i °6T2-3§-lTf9 


OCCUPATION 

PhD graduate student 


NAME, TITLE, AMD PHONE SUM BEN OF PRESIDENT. PRINCIPAL 
OFFICER. DIRECTOR. ETC. 


University nf Hawaii 

Honolulu, Hawaii 96822 


IF ••APPLICANT” IS A CORPORATION, INDICATE STATE IN WHICH 
INCORPORATED 


6. LOCATION WHERE PROPOSED ACTIVITY IS TO BE CONDUCTED 

Puu Laau, Hawaii and ship to 

Honolulu, Oahu, Hawaiit keep a' 
University of Hawaii and then 
to mainland for laboratory stud; 


7. DO YOU NOLO ANY 
WILDLIFE LICENSE OR 
(II pta, Hal llcwit at p* 


valid FEOENAL FISH ANO 

rt □ JCIfro 

kata) 


9 1 ! IF REQUIRED OV ANY STATE OR FOREIGN GOVERNMENT, DO YOU~" 

V «HAV£ THEIR APPROVAL TO CONDUCT THE ACTIVITY YOU 
J PROPOSE! X)CvES □ NO 

(11 pat, lit I imiaJictiaa* tnH tjpa ml Jacamaata) 

Dept, of Land and Natural Resour 
Div. of Fish and Game - permit 
Number 14-75 


r 

1^7 


CERTIFIED CHECK OR MONEY OROCR (11 applicaUal PAYABLE TO 

THE U.Si PISH ANO WILDLIFE SERVICE ENCLOSED IN AMOUNT OF 


19. oeSiRED EFFECTIVE 

September 


DURATION NEEDED 

75975-1977 


I*. ATTACHMENTS. THE SPECIFIC INFORMATION REQUIRED FOR TmE TYPE OF UCEMSE/PEMMlT RCQUESTED On JO CF* I J.IJfkl) MUST BE 

ATTACHED. IT CONSTITUTES AN INTEGRAL PART OF THIS APPLICATION. UST SECTIONS OF SB CFR UNDER WHICH ATTACHMENTS ARE 
PNOVIDEO. 


CERTIFICATION 

I HEREBY CERTIFY THAT I HAVE READ AND AM FAMILIAR WITH THE REGULATIONS CONTAINED IN TITLE 50. PART ») OF THE CODE OF FEDERAL 
REGULATIONS AND THE OTHER APPLICABLE PARTS IN SUBCHAPTER B OF CHAPTER I OF TITLE 50. AND I FURTHER CERTIFY THAT THE INFOR. 
NATION SUBMITTED IN THIS APPLICATION FOR A LICENSE/PERMIT IS COMPLETE AND ACCURATE TO THE BEST Or MT KNOWLEDGE AND BELIEF. 

I UNDERSTAND TJMfAijy FJSfcSE STATEMENT HEREIN MAY SUBJECT ME TO THE CRIMINAL P ENALTIES OF II U.S.C MB1. 





OAT* 


14 October 1975 


Section 17.22 1. Palila ( Psittirostra 

bailleuV ; capture of six to 10 individuals, 
transport to the University of Hawaii, 
then in 1977 to mainland; all for scien¬ 
tific study of behavior etc. 

2. The animals will be mist netted in 
the wild. 

3. The birds will be mist-netted. 

5. Said wildlife will be housed at the 
University of Hawaii Department of 
Zoology. Honolulu, Hawaii 96822 and the 
aviaries of mainland university where I 
plan to do post-doctoral work (either 
Oregon State or U. of Penn.). 

6i. See attached. 

6ii. I have cared for the drepanids at 
the university for the last three years and 
no individuals have died. Most of the 
birds were Hawaiian honeycreepers from 
the same family the Palila comes from 
so feeding will be similar. I have also 
transported birds from different islands 
in the state. 

6iii. I will agree to breed and keep stud 
book. 

6iv. As mentioned in 6ii I have con¬ 
tainers constructed for avian transpor¬ 
tation interisland; food containers are 
within with perches and completely en¬ 
closed but air passes through. 

6v. I have never, to my knowledge, 
caused the mortality of a Palila during 
the last six years I have studied them. 

8iv. Upon termination of said scientific 
projects I have arranged with the N.Y. 
Zoological society to take the birds. 

Mr. A. E. Hester, USDI, FWS. Washington. 

D.C. 20240 

Dear Sir: In reply to your 12 December 
1975 letter. 

1 . I can see no direct effect upon the wild 
population of Palila ( Psittirostra baillevi) 
the removal of 10 birds will make. The 
species numbers are, I believe, limited by 
food availability during the nonbreeding sea¬ 
son and probably these birds would be part 
of the loss at that time anyway. There ap¬ 
pears to be an overabundance of males In 
the present population and the majority of 
the birds I would collect would be males. 

2. My studies will be pioneer work; the 
foundation for all other Pallia, as well as 
other endangered land passerine work in 
Hawaii. Many of the results I procure from 
this study will save numerous birds in the 
future. To be specific—I will determine If 
the species is able to be raised in captivity 
so that this may serve as a future pool of 
animals for the wild populations. If you re¬ 
member this was the only thing that saved 
the Nene (Brant a sandwichensis) from ex¬ 
tinction here in HawaU. I will determine the 
diet of the species and what they will eat 
in captivity. There appears to be a question 
today on the amount of insect material eaten 
by the species. 1 will be able to determine 
the sexual roles of the species; are they 
monogamous? What are the effects of an 
overabundance of males in a breeding area? 
These and many other questions will be 
answered if I can induce breeding in captiv¬ 
ity, which I believe I can—that is, if I ever 
get a permit before I leave Hawaii. 

I hope the above have helped in expedit¬ 
ing my application. If you have any further 
questions feel free to write. 

Sincerely. 

Charles van Riper III. 
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Documents and other information sub¬ 
mitted in comiection with this applica¬ 
tion are available for public inspection 
during normal business hours at the 
Service’s office in Suite 600.1612 K Street, 
NW. f Washington, D.C. 

Interested persons may comment on 
this application by submitting written 
data, views, or arguments, preferably in 
triplicate, to the Director (FWS/LE), 
U.S. Fish and Wildlife Service, Post Of¬ 
fice Box 19183, Washington, D.C. 20036. 
All relevant comments received within 
30 days of the date of publication will be 
considered. 


Dated: January 23,1976. 

C. R. Bavin, 

Chief, Division of Law Enforce¬ 
ment, U.S. Fish and Wildlife 
Service . 

|FR Doc.76-2680 Filed 1-28-76:8:45 am) 


ENDANGERED SPECIES PERMIT 
Receipt of Application 

Notice is hereby given that the follow¬ 
ing application for a permit is deemed 
to have been received under section 10 
of the Endangered Species Act of 1973 
(P.L. 93-205). 



M/741 


October 22, 1S75. 


Director. Bureau of Sport Fisheries and Wtld- 

Ufe. U.S. Dept, of the Interior, Washington. 

D.C. 20240 

Dear Sir: The undersigned is applying for 
an "Endangered Species” permit in accord¬ 
ance with the Endangered Species Act of De¬ 
cember 28, 1973 to purchase, deliver, trans¬ 
port. and ship in Interstate commerce for 
propagation purposes only Crossoptilon 
crossoptilon drouyni (White Eared Pheas¬ 
ants), Crossoptilon mantchuricum (Brown 
Eared Pheasants). Syrmaticus mikado (Mi¬ 
kado Pheasants), and Lophura edwardsi 
(Edwards Pheasants). 

To Purchase: One pair White Eared Pheas¬ 
ants from Charles Siville, 41 WestclifT Drive. 
Dix Hills, Long Island, N.Y. 11746 for propa¬ 
gation purposes only. 

Three cock Edwards Pheasants from Ronald 
Laviana, 1C84 Chamberlain Highwav, Ken¬ 
sington, Conn. 06037 to mate with breeding 
age females we have. 

One cock Edwards Pheasant, yet to be lo¬ 
cated for purchase, to mate with a breeding 
age female. 

Two cock Brown Eared Pheasants, yet to be 
located for purchase, to mate with breeding 
age females we have. 

To supply for propagation purposes only: 
Six pairs Mikado Pheasants to premier prop¬ 
agators in the United States. 

I hereby certify that I have read and am 
familiar with the regulations contained in 
Title 50, Part 19, of the Code of Federal 
Regulations and the other applicable parts in 
Subchapter B of Chapter I of Title 50. and 
I further certify that the information s\ib- 
mltted in the application for a permit is 
complete and acctirate to the best of my 
knowledge and belief. I understand that any 
false statement hereon may subject me to the 
criminal penalties of the 18 U.S.C. 1001. 


McRoberts Game 
69141 


Jerry G. McRoberts. 
Farm, Gurley. Nebraska 

December 24, 1975 . 


Dear Sir: Here is the additional informa¬ 
tion requested on my application for an en¬ 
dangered species permit which I submitted 
in October, 1975. 

17.22(a). 

1. Covered in application. 

2. All bom in captivity. 

3. Not applicable. 

4. All bom in the United States. 

5. McRoberts Game Farm (Jerry McRob¬ 
erts. manager) Gurley, Nebraska, a private 
game animal breeding farm which raises 
about 10 species of hardy pheasants and 10 
species of hoofed stock. 

61. Facilities for pheasants include 60 
breeding pens 32' x 6' x 6' in addition to 
24 rearing pens of varying sizes and several 
incubators and brooders. 

611. Jerry McRoberts has & masters degree 
in animal ecology. In the past three years we 
have raised all the species covered in the 
permit, in addition to many others, with the 
exception of White Eared which we have not 
kept before. 

6111. We will wUlingly participate in co¬ 
operative breeding programs. However, I feel 
that breeding programs are being seriously 
inhibited at this time by the enforcement of 
this permit system. I know of several com- 
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petent breeders who have quit raising en¬ 
dangered species because of the red tape in¬ 
volved. It is a little ridiculous to expect a 
breeder to hold needed birds for three or in 
my case probably five months until a permit 
is issued. 

In regard to a stud book on a particular 
species, we will willingly participate if it 
would serve a useful purpose. In the case of 
Brown Eared. Mikado, and Edwards. I cannot 
foresee how It would be useful, as there are 
at least several hundred of each in captivity 
in the U.S. 

6tv. Birds shipped both in and out of our 
facilities travel Air Freight. The airlines have 
adequate regulations covering containers and 
care of live animals shipped on what usually 
is less than one day delivery. 

6v. Lost one Brown Eared hen of old age 
in 1973. Lost four Edwards cocks to a once in 
50 years type blizzard in March 1975. Edwards 
are now housed inside in winter. Lost two 
breeding Mikados in 1974 to something 
which the state veterinarian could not diag¬ 
nose. Has not recurred. 

7. One pair of White Eared pheasants from 
Charles Siville. Dlx Hills, Long Island. New 
York. Three Edward cocks from Ron Laviana. 
Kensington. Conn. The rest to be located on 
Issuance of the permit. 

81. Covered in application. 

8ii. Covered in application. 

8U1. We are successful breeders and should 
produce a number of each species this com¬ 
ing breeding season. 

8iv. Covered in application. 

Hope this is all the information needed. 
You might extend the period of the permit 
to one year from six months. I can’t expect 
the breeders to hold these birds indefinitely. 
We might need to locate others as breeder 
replacements. 

Sincerely. , 

Jerry G. McRoberts. 

Documents and other information sub¬ 
mitted in connection with this applica¬ 
tion are available for public inspection 
during normal business hours at the 
Service’s office in Suite 600. 1612 K 
Street, NW., Washington, D.C. 

Interested persons may comment on 
this application by submitting written 
data, views, or arguments, preferably in 
triplicate, to the Director (FWS/LE), 
U.S. Fish and Wildlife Service, Post Of¬ 
fice Box 19183, Washington, D.C. 20036. 
All relevant comments received within 
30 days of the date of publication will 
be considered. 

Dated: January 26,1976. 

C. R. Bavin, 

Chief, Division of Law Enforce¬ 
ment, U.S. Fish and Wildlife 
Service. 

| pr Doc.76-2681 Filed 1-28-76:8:45 am| 


Geological Survey 
TREGO, NEVADA 
Known Geothermal Resources Area 

Pursuant to the authority vested in 
the Secretary of the Interior by Sec. 21 
* a) of the Geothermal Steam Act of 1970 
<84 Stat. 1566, 1572; 30 U.S.C. 1020). and 
delegations of authority in 220 Depart¬ 
mental Manual 4.1 H, Geological Survey 
Manual 220.2.3, and Conservation Divi¬ 
sion Supplement (Geological Survey 
Manual) 220.2.1 G. the following de¬ 


scribed lands are hereby defined as the 
Trego Known Geothermal Resources 
Area, effective February 1, 1974: 

(28) Nevada 

TREGO KNOWN GEOTHERMAL RESOURCES AREA 
MT. DIABLO MERIDIAN. NEVADA 

Protracted T. 34 N.. R. 25 E.. 

Protraction Diagram No. 19; 

Protracted Sec. 25. 

Protracted T. 34 N.. R. 26 E., 

Protraction Diagram No. 18; 

Protracted Secs. 1 and 2; 

Protracted Secs. 10 through 13; 

Protracted Secs. 29 through 32. 

The area described aggregates 7,013 
acres (2,838.1 hectares), more or less. 

Dated: December 23,1975. 

Hillary A. Oden, 

Acting Conservation Manager, 

Western Region. 

|FR Doc.76-2566 Filed l-28-76;8:45 am) 


GULF OF MEXICO AREA 
Drilling and Production Operations 

Notice is hereby given that, pursuant 
to 30 CFR 250.11 and 30 CFR 250.12, the 
Conservation Division. U.S. Geological 
Survey, intends to publish a Notice to 
Lessees and Operators of Federal Oil and 
Gas Leases in the OCS, Gulf of Mexico 
Area, to be issued by the Oil and Gas 
Supervisor, Field Operations, concern¬ 
ing requirements for third-party inspec¬ 
tions to be performed on all drilling and 
production operations. 

The purpose of the proposed third- 
party inspections requirements is to sup¬ 
plement and enhance present inspection 
efforts with respect to operational safety 
and pollution control. Comments are 
hereby solicited. Interested parties may 
submit written comments concerning the 
proposed Notice to Lessees and Oper¬ 
ators, to the Chief, Conservation Divi¬ 
sion, U.S. Geological Survey. National 
Center, Mail Stop 600. 12201 Sunrise 
Valley Drive, Reston, Virginia 22092, on 
or before March 22, 1976. Copies of the 
forms referenced in the proposed Notice 
to Lessees and Operators may be ob¬ 
tained by interested parties by writing 
to the Chief. Conservation Division, at 
the above address. 

W. A. Radlinski, 
Acting Director. 

Notice to Lessees and Operators or Federal 
Oil and Gas Leases in the Outer Conti¬ 
nental Shelf, Gulf of Mexico Area 

third-party inspections 

This notice is issued pursuant to the au¬ 
thority prescribed in 30 CFR 250.11 and 
250.12. Third-party inspections shall be per¬ 
formed on drilling and production operations 
on Federal oil and gas leases in the Outer 
Continental Shelf (OCS), Gulf of Mexico 
Area, as hereinafter prescribed. 

A. Purpose. The purpose of third-party 
inspections is to enhance the efforts, to 
identify undesirable trends, and to pro¬ 
vide solutions to problem areas" with respect 
to safety and pollution control in day-to- 
day operations. Third-party inspection data 
will be coded for inclusion in the Platform 
Inspection System of the Gulf of Mexico, 


OCS Opf»r - ’ ‘ns, to permit its retrieval sepa¬ 
rately from inspection data collected by 
USGS inspection personnel. Third-party in¬ 
spections will not replace any portion of the 
present USGS inspections but will be an ad¬ 
junct to them. 

B. Definitions. Third-party inspectors are 
defined as either: (1) personnel employed 
by the operator who are not directly re¬ 
sponsible for the operation they are inspect¬ 
ing and who report directly to management, 
or (2) personnel who are employed by an 
outside firm with w’hich the operator or 
group of operators contract inspection 
services. 

C. Inspection Frequency. 1. Drilling Oper¬ 
ations. All drilling operations, except work- 
over operations,’shall be inspected by third- 
party inspectors at least once on each well 
A third-party inspection shall be performed 
on each exploratory well prior to start of 
drilling. A third-party Inspection shall be 
performed on the first development well from 
a platform prior to start of drilling. Each 
subsequent development well from a plat¬ 
form shall be inspected at least once after 
the first cemented string of casing is set 
Results of each inspection shall be recorded 
on the enclosed Drilling Inspection Forms, 
certified by the operator, and submitted to 
the appropriate District Supervisor within 
seven days after the inspection is performed 

2. Production Operations. All production 
facilities shall be Inspected at least quarterly 
by third-party inspectors. Results of each in¬ 
spection shall be recorded on the enclosed 
Production Inspection Forms, certified by the 
operator, and submitted to the appropriate 
District Supervisor on or before the first day 
of February. May. August, and November of 
each year. 

D. Inspection Report Forms. Both produc¬ 
tion and drilling Inspection report forms for 
third-party Inspections list the items to be 
inspected and Include a remedial action 
report for reporting the corrective action 
taken for incidents of noncompliance 
(INC’s). A section is included for listing of 
approved departures from the requirements 
of OCS Orders, Gulf of Mexico Area, with 
a final section for inclusion of the oper¬ 
ator’s certification of the results of the in¬ 
spection. Production Inspection Forms iden¬ 
tified as P-1. P-2, and P-3 are work sheets 
provided to record data taken during the in¬ 
spection. 

D. W. Solanas. 

Oil and Gas Supervisor 

(FR Doc.76-2508 Filed 1-28-76;8:45 am| 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

CHERRIES GROWN IN MICHIGAN, NEW 
YORK, WISCONSIN, PENNSYLVANIA, 
OHIO, VIRGINIA, WEST VIRGINIA, AND 
MARYLAND 

Order Directing That a Referendum Be 
Conducted; Determination of Represent¬ 
ative Period; and Designation of Refer¬ 
endum Agents To Conduct Such Referen¬ 
dum 

Pursuant to the applicable provisions 
of marketing Order No. 930 (7 CFR Part 
930) , and the applicable provisions of the 
Agricultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601-674), it is 
hereby directed that a referendum be 
conducted within the period March 1-10, 
1976, among the growers who, during the 
marketing season beginning on May 1, 
1975, through January 31, 1976 (which 
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period is hereby determined to be a rep¬ 
resentative period for the purpose of such 
referendum), were engaged, in the pro¬ 
duction area in the production of cher¬ 
ries for market and among handlers 
who, during the aforesaid period, 
canned or froze cherries produced in 
the production area, to ascertain 
whether such growers and handlers 
favor the continuance of said market¬ 
ing order. George B. Dever. Jr. and 
Roland G. Harris, Fruit and Vegetable 
Division, Agricultural Marketing Serv¬ 
ice, United States Department of Agri¬ 
culture, Washington, D.C. 20250, are 
hereby designated as referendum agents 
of the Secretary of Agriculture to con¬ 
duct said referendum jointly or severally. 

The procedure applicable to the ref¬ 
erendum shall be the “Procedure for the 
Conduct of Referenda in Connection 
with Marketing Orders for Fruits, Vege¬ 
tables, and Nuts Pursuant to the Agri¬ 
cultural Marketing Agreement Act of 
1937, as Amended• , <7 CFR 900.400 et 
seq.). 

Copies of the text of the aforesaid 
marketing order may be examined in 
the office of the referendum agents. Fruit 
and Vegetable Division, Agricultural 
Marketing Service, U.S. Department of 
Agriculture, Washington, D.C. 20250. 

Ballots to be cast in the referendum 
may be obtained from the referendum 
agents and from their appointees. 

Dated: January 26,1976. 

Richard L. Feltner. 

Assistant Secretary. 

I PR Doc.76-2636 Filed l-28-76;8:45 am] 


(Arndt. 101 

Commodity Credit Corporation 
SALES OF CERTAIN COMMODITIES 

Monthly Sales List (Fiscal Year Ending 
June 30, 1976); Sales Prices for Farm¬ 
ers Stock Peanuts 

The CCC Monthly Sales List for the 
fiscal year ending June 30, 1976, pub¬ 
lished at 40 FR 30510, as amended, is 
further amended by the revision of one 
sentence in section 33 entitled “Peanuts 
Farmers Stock-Restricted Use Sales 
(FOB Point of Storage), published at 30 
FR 49810, as folldws: 

The first sentence of item 2 entitled 
“Segregation 2 lots (loan classification> M 
is revised to read as follows: 

The formula price is 23.50 cents per 
pound of total kernel content (TKC> 
plus the markup below. 

(See. 4. 62 Stat. 1070. as amended (15 U.8.C. 
714b); sec. 407, 63 Stat. 1055. as amended (7 
U.S.C. 1427) ) 

Effective date: December 31, 1975 

(2:30). 

Signed at Washington, D.C., on Janu¬ 
ary 22, 1976. 

E. J. Person, 

Acting Executive Vice President. 
Commodity Credit Corpora¬ 
tion. 

(FR Doc.76-2634 Filed 1-28-76;8:45 am) 


Farmers Home Administration 
| Notice of Designation Number A281 ] 

ALABAMA 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in Jackson County, 
Alabama, as a result of excessive rainfall 
resulting from Hurricane Eloise Septem¬ 
ber 23 through October 7, 1975. 

Therefore, the Secretary has desig¬ 
nated this area as eligible for Emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop¬ 
ment Act, as amended by Public Law 94- 
68, and the provisions of 7 CFR 1832.3(b) 
including the recommendation of Gover¬ 
nor George C. Wallace that such desig¬ 
nation be made. 

Applications for Emergency loans must 
be received by this Department no later 
than March 12, 1976, for physical losses 
and October 12, 1976, for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for subse¬ 
quent loans. The urgency of the need for 
loans in the designated area makes it im¬ 
practicable and contrary to the public 
interest to give advance notice of pro¬ 
posed rule making and invite public par¬ 
ticipation. 

Done at Washington, D.C., this 22nd 
day of January, 1976. 

Frank B. Elliott. 

Administrator. 

Farmers Home Administration. 

| FR Doc.76-2565 Filed 1 28-76:8:45 am J 


(Notice of Designation Number A285J 

DELAWARE 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in Kent County. Dela¬ 
ware. as a result of excessive rainfall 
July 3 through July 18, 1975. 

Therefore, the Secretary has desig¬ 
nated this area as eligible for Emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop¬ 
ment Act, as amended by Public Law 94- 
68, and the provisions of 7 CFF* 1832.3(b) 
including the recommendation of Gov¬ 
ernor Sherman W. Tribbitt that such 
designation be made. 

applications for Emergency loans must 
be received by this Department no later 
than March 15, 1976, for physical losses 
and October 15, 1976. for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for subse¬ 
quent loans. The urgency of the need for 
loans in the designated area makes it 
impracticable and contrary to the public 
interest to give advance notice of pro¬ 
posed rule making and invite public par¬ 
ticipation. 


Done at Washington, D.C., this 22nd 
day of January, 1976. 

Frank B. Elliott, 

Administrator , 

Farmers Home Administration. 

( FR Doc.76-2566 Filed 1-28-76:8:45 am ( 


(Notice of Designation Number A282( 

LOUISIANA 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following Loui¬ 
siana Parishes as a result of the natural 
disasters shown: 

Avoyelles—Continuing disaster conditions. 
Excessive rainfall and a windstorm May 17, 
1975, through September 19, 1975. 

Iberville—Excessive rainfall January 1. 
1975, through September 18, 1975. 

Therefore, the Secretary has desig¬ 
nated these areas as eligible for Emer¬ 
gency loans, pursuant to the provisions of 
the Consolidated Farm and Rural De¬ 
velopment Act. as amended by Public 
Law 94-68, and the provisions of 7 CFR 
1832.3(b) including the recommendation 
of Governor Edwin Edwards that such 
designation be made. 

Applications for Emergency loans 
must be received by this Department no 
later than March 12. 1976, for physical 
losses and October 12, 1976, for produc¬ 
tion losses, except that qualified borrow¬ 
ers who receive initial loans pursuant to 
this designation may be eligible for sub¬ 
sequent loans. The urgency of the need 
for loans in the designated areas makes 
it impracticable and contrary to the pub¬ 
lic interest to give advance notice of 
proposed rule making and invite public 
participation. 

Done at Washington, D.C., this 22nd 
day of January, 1976. 

Frank B. Elliott. 

Administrator. 

Farmers Home Administration. 

|FR Doc.76-2567 Filed 1-28-76:8:45 am) 


(Notice of Designation Number A283J 

NORTH CAROLINA 
Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in certain North Caro¬ 
lina Counties as a result of various ad¬ 
verse weather. The following chart lists 
the counties, the natural disasters and 
the dates during which the natural dis¬ 
asters occurred: 

Incidence Periods Eleven North Carolina 
Counties 

Caswell—Drought May 25 through July 14. 
1975, excessive rainfall July 15 through 
July 31. 1975, and severe drought August 1 
through August 31, 1975. 
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Davidson—Excessive rainfall June 10 
through July 10, 1975, severe drought July 11 
through August 20. 1975, and excessive rain¬ 
fall August 21 through September 20, 1975. 

Durham—Drought June 1 through July 3. 
1975, excessive rainfall July 4 through 
July 18. 1975, and drought July 19 through 
August 31, 1976. 

Forsyth—Excessive rainfall June 10 
through July 10, 1975, drought July 11 
through August 20. 1975, and excessive rain¬ 
fall August 21 through September 9. 1975. 

Greene—Excessive rainfall March 1 
through April 30. 1975. and severe drought 
May 1 through August 31. 1975. 

Guilford—Severe drought May 15 through 
June 30. 1975, and excessive rainfall July 1 
through July 19. 1975. 

Lenoir—Severe drought May 1 through 
September 15. 1975. 

Orange—Excessive rainfall July 4 through 
July 14, 1975. 

Rockingham—Excessive rainfall March 30. 
1975. severe drought April 1 through July 4. 
1975, and excessive rainfall July 5 through 
July 15, 1975, drought July 16 through Sep¬ 
tember 12. 1975. 

Sampson—Severe drought June 15 through 
July 15. 1975, excessive rainfall August 20 
through October 10, 1975. 

Wake—Severe drought May 1 through 
July 5, 1975, excessive rainfall July 6 through 
July 15, 1975. drought July 16 through Sep¬ 
tember 12. 1975. 

Therefore, the Secretary has desig¬ 
nated these areas as eligible for Emer¬ 
gency loans pursuant to the provisions of 
the Consolidated Farm and Rural De¬ 
velopment Act, as amended by Public 
Law 94-68, and the provisions of 7 CFR 
1832.3(b) including the recommendation 
of Governor James E. Holshouser, Jr., 
that such designation be made. 

Applications for Emergency loans must 
be received by this Department no later 
than March 12, 1976, for physical losses 
and October 12, 1976, for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for subse¬ 
quent loans. The urgency of the need for 
loans in the designated areas makes it 
impracticable and contrary to the pub¬ 
lic interest to give advance notice of pro¬ 
posed rule making and invite public 
participation. 

Done at Washington. D.C., this 22nd 
day of Jan., 1976. 

Frank B. Elliott, 

Administrator. 

Farmers Home Administration. 

(FR Doc.76-2568 Filed 1-28-76:8:45 am| 


Forest Service 

HERBICIDE USE ON NATIONAL FORESTS 
OF ALASKA 

Availability of Environmental Statement 
Draft Addendum 

Pursuant to Section 102(2) (C) of the 
National Environmental Policy Act of 
1969, the Forest Service. Department of 
Agriculture, has prepared an environ¬ 
mental statement draft addendum on 
Herbicide Use on National Forests of 
Alaska. USDA-FS-FES i Adm > R-10-75- 
03. 

This environmental statement draft 
addendum concerns proposed herbicide 


use on road, railroad, and powerline 
rights-of-way on the Tongass and 
Chugach National Forests in Alaska dur¬ 
ing 1976. 

This environmental statement draft 
addendum was transmitted to the CEQ 
on January 23, 1976. 

Copies are available for inspection 
during regular working hours at the fol¬ 
lowing locations: 

USDA, Forest Service. South Agriculture 
Bldg.. Room 3231, 12th St. & Independence 
Ave., SW. Washington, D.C. 20250. 

U.S. Department of Agriculture. Forest Serv¬ 
ice—Alaska Region, Federal Building, Ju¬ 
neau, Alaska 99802. 

Forest Supervisor, Chugach National Forest. 
121 W. Flreweed Lane, Suite 205, Anchor¬ 
age. Alaska 99503. 

Forest Supervisor. Chatham Area. Tongass 
National Forest, Lloyd Center Building. 
Sitka, Alaska 99835. 

Forest Supervisor. Stiklne Area. Tongass Na¬ 
tional Forest. Federal Building, Petersburg, 
Alaska 99833. 

Forest Supervisor. Ketchikan Area, Tongass 
National Forest. Federal Building. Room 
313, Ketchikan, Alaska 99901. 

A limited number of single copies are 
available upon request to Regional For¬ 
ester C. A. Yates. U.S. Forest Service. 
Federal Office Building, Juneau, Alaska 
99802. 

Copies of the environmental statement 
have been sent to various Federal, State, 
and local agencies as outlined in the CEQ 
guidelines. 

Comments are invited from the public, 
and from state and local agencies which 
are authorized to develop and enforce 
environmental standards, and from Fed¬ 
eral agencies having jurisdiction by law 
or special expertise with respect to any 
environmental impact involved for which 
comments have not been requested 
specifically. 

Comments, concerning the proposed 
action and requests for additional in¬ 
formation should be addressed to C. A. 
Yates, U.S. Forest Service, Federal Office 
Building, Juneau, Alaska 99802. Com¬ 
ments must be received by March 23,1976 
in order to be considered in the prepara¬ 
tion of the environmental statement final 
addendum. 

C. A. Yates. 

Regional Forester, Alaska Region. 
January 23,1976. 

[FR Doc.76 2624 Filed 1-28-76:8:45 am| 


CHEMULT PLANNING UNIT 

Availability of Draft Environmental 
Statement 

Pursuant to section 102(2) (C) of the 
National Environmental Policy Act of 
1969, the Forest Service, Department of 
Agriculture, has prepared a draft en¬ 
vironmental statement for Chemult Land 
Use Plan. USDA-FS-R6-DES< Adm)- 
76-6. 

The environmental statement concerns 
a proposed Land Use Plan which recom¬ 
mends a mixture of land allocations on 
272,558 acres of the Winema and Fre¬ 
mont National Forests. 


This draft environmental statement 
was transmitted to CEQ on January 22. 
1976. 

Copies are available for inspection dur¬ 
ing regular working hours at the follow¬ 
ing locations: 

USDA, Forest Service. South Agriculture 
Bldg., Room 3230, 12th St. & Independence 
Ave., SW.. Washington. D.C. 20250 

USDA Forest Service. Pacific Northwest Re¬ 
gion, 319 SW Pine Street, Portland, Ore¬ 
gon 97204 

USDA. Forest Service. Post Office Bldg. 
Winema National Forest, Klamath Fall*. 
Oregon 97601 

USDA, Forest Service. 34 D Street N.. Lake- 
view, Oregon 97630 

A limited number of single copies are 
available upon request to: 

USDA, Forest Service, Regional Forester, P.O. 

Box 3623. Portland. Oregon 97208 
Forest Supervisor, Winema National Forest. 
P.O. Box 1390, Klamath Falls. Oregon 97601 

Copies of the environmental statement 
have been sent to various Federal. State 
and local agencies as outlined in the CEQ 
guidelines. 

Comments are invited from the pub¬ 
lic, and from State and local agencies 
which are authorized to develop and en¬ 
force environmental standards, and from 
Federal agencies having jurisdiction by 
law or special expertise with respect to 
any environmental impact involved for 
which comments have not been requested 
specifically. 

Comments concerning the proposed ac¬ 
tion and requests for additional infor¬ 
mation should be addressed to Theodore 
A. Schlapfer. Regional Forester, P.O. Box 
3623. Portland. Oregon 97208. Comments 
must be received by April 21, 1976, in 
order to be considered in the prepara¬ 
tion of the final environmental state¬ 
ment 

Curtis L. Swanson, 
Regional Environmental Coor¬ 
dinator. Planning , Program¬ 
ing and Budgeting. 

January 22. 1976. 

[FR Doc.76-2544 Filed 1-28-76:8:45 ami 


PASSAGE CANAL SALVAGE TIMBER SALE 

Notice of Availability of Draft 
Environmental Statement 

Pursuant to Section 102(2) (C) of the 
National Environmental Policy Act of 
1969. the Forest Service. Department of 
Agriculture, has prepared a draft envi¬ 
ronmental statement for the Passage 
Canal Salvage Timber Sale, USDA-FS- 
RlO-DES(Adm) 73-03. 

This environmental statement con¬ 
cerns a proposed timber sale involving 
the harvesting of 3.273 million board feet 
of timber. 

This draft environmental statement 
was transmitted to CEQ on January 21, 
1976. 

Copies are available for inspection 
during regular working hours at the fol¬ 
lowing locations: 
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USDA, Forest Service. South Agriculture 
Building, Room 3231, 12th St. & Independ¬ 
ence Avenue. SW, Washington, D.C. 20250. 
USDA, Forest Service. Alaska Region, Fed¬ 
eral Building, Juneau, Alaska 99801. 

Forest Supervisor, Chugach National Forest, 
121 W. Flreweed Lane, Suite 205, Anchor¬ 
age. Alaska 99503. 

Forest Supervisor. Chatham Area. Tongass 
National Forest. Federal Building. Sitka, 
Alaska 99835. 

Forest Supervisor. Stikine Area, Tongass Na¬ 
tional Forest. Federal Building. Petersburg, 
Alaska 99833. 

Forest Supervisor, Ketchikan Area, Tongass 
National Forest. Federal Building, Ketchi¬ 
kan, Alaska 99901. 

A limited number of single copies are 
available upon request to Clay G. Beal. 
Forest Supervisor, Chugach National 
Forest, 121 W. Fireweed Lane, Anchor¬ 
age, Alaska 99503. 

Copies of the environmental statement 
have been sent to various Federal, State 
and local agencies as outlined in the 
CEQ guidelines. 

Comments are invited from the public 
and from State and local agencies which 
are authorized to develop and enforce 
environmental standards, and form Fed¬ 
eral agencies having jurisdiction by law 
or special expertise with respect to any 
environmental impact involved for 
which comments have not been requested 
specifically. 

Comments concerning the proposed 
action and requests for additional in¬ 
formation should be addressed to Clay 
G. Beal, Forest Supervisor. Chugach Na¬ 
tional Forest, 121 W. Fireweed Lane, 
Anchorage, Alaska 99503. Comments 
must be received by March 21, 1976 in 
order to be considered in the prepara¬ 
tion of the final environmental state¬ 
ment. 

C. A. Yates. 

Regional Forester, Alaska Region. 
January 21,1976. 

[FR Doc.76-2545 Filed 1-28 76;8:45 am) 


PORTER CREEK UNIT PLAN 

Availability of Draft Environmental 
Statement 

Pursuant to Section 102<2) (ci of the 
National Environmental Policy Act of 
1969, the Forest Service, Department of 
Agriculture, has prepared a draft en¬ 
vironmental statement for the Porter 
Creek Unit Plan. Homochitto National 
Forest. Mississippi, USDA-FS-R8-DES 
(Adm)-76-11. 

The Porter Creek Unit is on the Bude 
Hanger District, Homochitto National 
Forest, located in Franklin and Amite 
Counties, Mississippi. The unit contains 
29,505 acres of National Forest land. 

Management actions include timber 
harvesting and site preparation, increas¬ 
ing the diversity of the wildlife habitat, 
improving the potential for developing 
lake and recreation facilities on Porter 
Creek, administration of oil and gas ac¬ 
tivities. and road reconstruction. 

Tliis draft environmental statement 
was transmitted to CEQ on January 22, 
1976. Copies are available for inspection 


during regular working hours at the fol¬ 
lowing locations: 

USDA, Forest Service, South Agriculture 

Bldg., Room 3230, 12th Street & Independ¬ 
ence Avenue, SW, Washington, D.C. 20250 

USDA. Forest Service, 1720 Peachtree Road, 

NW, Room 804, Atlanta, GA 30309 

A limited number of single copies are 
available upon request to Forest Super¬ 
visor B. F. Finison, Box 1291, Jackson, 
MS 39205. 

Copies of the environmental statement 
have been sent to various Federal, State, 
and local agencies as outlined in the 
Council on Environmental Quality 
Guidelines. 

Comments are invited from the public, 
and from State and local agencies which 
are authorized to develop and enforce 
environmental standards, and from Fed¬ 
eral agencies having jurisdiction by law 
or special expertise with respect to any 
environmental impact involved for which 
comments have not been requested 
specifically. 

Comments concerning the proposed 
action and requests for additional in¬ 
formation should be addressed to B. F. 
Finison, Forest Supervisor, Box 1291, 
Jackson. MS 39205. Comments must be 
received by March 22, 1976 in order to be 
considered in the preparation of the 
final environmental statement. 

B. F. Finison. 

Forest Supervisor. 

|FR Doc.76-2625 Filed 1-28-76:8:45 am| 


CIBOLA NATIONAL FOREST GRAZING 
ADVISORY BOARD 

Meeting 

The Cibola National Forest Grazing 
Advisory Board will meet Sunday, 
March 7, 1976, at 12:30 p.m. at the Four 
Seasons Motor Inn. 2500 Carlisle Blvd. 
NE, Albuquerque, New Mexico. 

The meeting is the annual meeting to 
discuss general problems or common 
matters of interest to the grazing per¬ 
mittees on the Cibola National Forest. 
There will be discussions of grazing fees 
and arrangements for the Board to make 
a field examination in late Spring. 

The meeting will be open to the public. 
Persons who wish to attend should notify 
Forest Supervisor Wallace L. Lloyd via 
telephone, 766-2185, or in writing at 
10308 Candelaria NE, Albuquerque, New 
Mexico 87112. Notification to attend must 
be by Friday, February 28, 1976. Written 
statements may be filed with the commit¬ 
tee before or after the meeting. 

Dated; January 22, 1976. 

Wallace L. Lloyd, 
Forest Supervisor. 

[FR Doc.76-2626 Filed 1-28-76:8:45 am| 


GRAZING ADVISORY BOARD 
Meeting 

The Montezuma Section of the San 
Juan National Forest Grazing Advisory 
Board will mfeet at 1:00 p.m., February 


18, 1976, at the Mesa Verde Savings and 
Loan Association Building in Cortez, 
Colorado. 

The purpose of this meeting is to give 
permittees an opportunity to advise the 
Forest Service in matters relating to 
grazing. 

The meeting will be open to the public. 
Persons who wish to attend should notify 
Forest Supervisor, San Juan National 
Forest, telephone number 303-247-4874. 
Written statements may be filed with the 
committee before or after the meeting. 

John R. Cooley, 
Acting Forest Supervisor. 

January 23, 1976. 

I FR Doc.76-2627 Filed 1-28-76; 8:45 am| 


GRAZING ADVISORY BOARD 
Meeting 

The San Juan Section of the San Juan 
National Forest Grazing Advisory Board 
will meet at 1:00 p.m., February 19. 1976, 
at the La Plata Electric Company Build¬ 
ing located two miles south of Durango 
on Highway 160. 

The purpose of this meeting is to give 
permittees an opportunity to advise the 
Forest Service in matters relating to 
grazing. 

The meeting will be open to the public. 
Persons who wish to attend should notify 
Forest Supervisor, San Juan National 
Forest, telephone number 303-247-4874. 
Written statements may be filed with the 
committee before or after the meeting. 

John R. Cooley. 

Acting Forest Supervisor. 

January 23. 1976. 

|FR Doc.76-2623 Filed 1-28 76;8.45 am| 


Office of the Secretary 

OFFICE OF THE GENERAL SALES 
MANAGER 

Proposed Establishment 

In accordance with Reorganization 
Plan No. 2 of 1953, and the requirements 
of 7 CFR 1.27, the Department is giving 
advance public notice of proposed trans¬ 
fer of functions and delegations of au¬ 
thority to afford interested persons an 
opportunity to place before the Depart¬ 
ment their views with respect thereto. 

A principal goal of the Department is 
to formulate export policy and assist in 
marketing and sales of agricultural com¬ 
modities based on world market condi¬ 
tions and to facilitate and keep abreast 
of private sales as well as to administer 
the Commodity Credit Corporation and 
P.L. 480 export programs. 

In accordance with the provisions of 
P.L. 94-122, it is proposed that the pres¬ 
ent functions of the Sales Manager be 
merged with certain functions to be 
transferred from the Foreign Agricul¬ 
tural Service into a new Office of the 
General Sales Manager. 

The Department proposes that the fol¬ 
lowing be transferred from Foreign Agri- 
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cultural Service to the new Office of the 
General Sales Manager: 

<a> All functions and resources under 
the Assistant Administrator. Commercial 
Export Programs of the present Foreign 
Agricultural Service, including all export 
sales reporting functions. 

< b > All functions and resources under 
the Assistant Administrator. P.L. 480 
Programs of the present Foreign Agri¬ 
cultural Service. 

(c) Such other resources from the re¬ 
mainder of the present Foreign Agricul¬ 
tural Service as will give the Office of the 
General Sales Manager a commodity 
marketing staff to provide operational 
support and liaison with the Foreign 
Agricultural Service and other analytical 
support operations of the Department. 

To assure consideration, comments 
must be received by February 20, 1976. 
Address comments to Sales Manager, 
Room 4069, South Building, U.S. Depart¬ 
ment of Agriculture. Washington, D.C. 
20250. All comments received will be 
available for public inspection at this 
address during regular business hours. 

Done at Washington. DC., this 23d 
day of January 1976. 

Earl L. Butz. 

Secretary of Agriculture. 

|FR Doc.76-2640 Filed 1-28-76:8:45 am) 


Soil Conservation Service 

BOSQUE BOTTOMLANDS WATERSHED 
(RC&D) MEASURE, TEXAS 

Notice of Availability of Negative 
Declaration 

Pursuant to Section 102‘2>(C> of the 
National Environmental Policy Act of 
1969: part 1500.6(e) of the Council on 
Environmental Quality Guidelines (38 
FR 20550) August 1. 1973; and part 650.8 
(b)(3) of tlie Soil Conservation Service 
Guidelines (39 FR 19651) June 3, 1974; 
the Soil Conservation Service. U.S. De¬ 
partment of Agriculture, gives notice that 
an environmental impact statement is 
not being prepared for the Bosque Bot¬ 
tomlands Watershed RC&D Measure, 
Bosque County, Texas. 

The environmental assessment of this 
federal action indicates that the measure 
will not create significant adverse local, 
regional, or national impacts on the en¬ 
vironment and that no significant con¬ 
troversy is associated with the measure. 
As a result of these findings, Mr. George 
C. Marks. State Conservationist, Soil 
Conservation Service. USDA, First Na¬ 
tional Bank Building. 18-20 South Main. 
Temple, Texas 76501, has determined 
that the preparation and review of an 
environmental impact statement is not 
needed for this measure. 

The measure concerns a plan for wa¬ 
tershed protection and flood prevention. 
Tlie planned works of improvement in¬ 
clude cvonservation land treatment sup¬ 
plemented by two single purpose flood- 
water retarding structures and 1.90 miles 
of waterway. 

The environmental assessment files is 
available for inspection during regular 
working hours at the following location: 


Soli Conservation Service. USDA, First Na¬ 
tional Bank Building, 18-20 South Main. 

Temple,Texas 76501. 

The negative declaration is available 
for single copy requests at the above lo¬ 
cation. 

No administrative action on implemen¬ 
tation of the proposal will be taken until 
15 days after the date of this publica¬ 
tion. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 10.901, National Archives Reference 
Services.) 

Paul M. Howard, 
Acting Deputy Administrator 
for Field Services , Soil Con¬ 
servation Service. 

January 16, 1976. 

(FR Doc.76-2547 Filed 1-28-76:8:45 ami 


ELK CREEK WATERSHED PROJECT, 
WEST VIRGINIA 

Notice of Availability of Final Environmental 
Impact Statement 

Pursuant to Section 102(2) (C) of the 
National Environmental Policy Act of 
1969: Part 1500 of the Council on En¬ 
vironmental Quality Guidelines (38 FR 
20550, August 1. 1973); and Part 650 of 
tlie Soil Conservation Service Guidelines 
(39 FR 19650. June 3. 1974); the Soil 
Conserva tion Service, U.S. Department 
of Agriculture, has prepared a final en¬ 
vironmental impact statement for the 
Elk Creek Watershed Project, Barbour, 
Harrison, and Upshur Counties. West 
Virginia. USDA-SCS-EIS-WS-(ADM ) - 
75-1 (F) -WV. 

The environmental impact statement 
concerns a plan for watershed protection, 
flood prevention, and recreation. The 
planned w^orks of improvement include 
conservation land treatment, supple¬ 
mented by 12 single-purpose floodwater 
retarding structures, one multipurpose 
structure for flood prevention and recre¬ 
ation, and 1.3 miles of channel work. The 
channel work involves a perennial stream 
through an urban area. The recreational 
development will provide 164,700 visitor- 
days of recreation annually. 

The final EIS has been filed w ith the 
Council on Environmental Quality. 

A limited suply of copies is available 
at the following location to fill single copy 
requests: 

Sod Conservation. USDA. P.O. Box 865, Mor¬ 
gantown. West Virginia 26505. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 10.904, National Archives Refer¬ 
ence Services.) 

Joseph W. Haas, 
Deputy Administrator for Water 
Resources. Soil Conservation 
Service. 

January 16. 1976. 
f FR Doc.76-2546 Filed 1-28-76:8:45 am| 


MEIGS COUNTY PARK WATER-BASED REC¬ 
REATION RC&D MEASURE, TENNESSEE 

Notice of Availability of Negative 
Declaration 

Pursuant to Section 102(2X0 of tlie 
National Environmental Policy Act of 


1969: Part 1500.6(e) of the Council on 
Environmental Quality Guidelines (38 
FR 20550) August 1, 1973; and Part 
650.8(b)(3) of the Soil Conservation 
Service Guidelines (39 FR 19651) June 
3, 1974; the Soil Conservation Service. 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
Meigs County Park—a Water-Based Rec¬ 
reation RC&D Measure. Meigs County, 
Tennessee. 

The environmental assessment of this 
federal action indicates that tlie measure 
will not create significant adverse local, 
regional, or national impacts on the en¬ 
vironment, and that no significant con¬ 
troversy is associated with the measure 
As a result of these findings. Mr. Donald 
C. Bivens, State Conservationist, Soil 
Conservation Service, USDA, 561 U.S.’ 
Courthouse. 801 Broadway, Nashville. 
Tennessee 37203, has determined that tlie 
preparation and review of an environ¬ 
mental impact sttaement is not needed 
for this measure. 

The measure concerns a plan for de¬ 
velopment of a recreation park on a 250- 
acre tract of land on Hardin Creek about 
2 miles southwest of Decatur, Tennessee. 
Facilities to meet the recreation needs 
include building and paving of access 
road and parking lots, grills, benches 
and walking path. Other facilities such 
as shelters with restrooms, picnic tables, 
and provisions for water and sewage are 
to be provided, along with lighting facil¬ 
ities, landscaping, an entrance gate, and 
appurtenances. Development of the 250 
acres will provide recreational facilities 
for the 17.000 people living within a 15- 
mile radius tlie opportunities to socialize 
and enjoy water-based recreation. 

The environmental assesment file is 
available for inspection during regular 
working hours at the following location: 

Soil Conservation Service. USDA. 561 U.S. 

Courthouse. Nashville. Tennessee 37203 

The negative declaration Ls available 
for single-copy requests at the above 
location. 

No administrative action on imple¬ 
mentation of the proposal will be taken 
until February 17.1976. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901. National Archives Ref¬ 
erence Services.) 

Neil Bagner. 

Deputy Administrator for Field 
Services. Soil Conservation 
Service. 

January 22, 1976. 

|FR Doc.76-2549 Filed 1-28-76,8 45 am | 


SMITHVILLE GREEN BROOK PARK WATER- 
BASED RECREATION RC&D MEASURE, 
TENNESSEE 

Notice of Availability of Negative 
Declaration 

Pursuant to Section 102(2XC) of the 
National Environmental Policy Act of 
1969: part 1500.6(e) of the Council on 
Environmental Quality Guidelines (38 
FR 20550) August 1, 1973: and part 
650.8(b)(3) of the Soil Conservation 
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Service Guidelines <39 FR 19651) June 3. 
1974; the Soil Conservation Service, U.S. 
Department of Agriculture, gives notice 
that an environmental impact statement 
is not being prepared for the Smithville 
Green Brook Park—a Water-Based Rec¬ 
reation RC&D Measure, DeKalb County, 
Tennessee. 

The environmental assessment of this 
federal action indicates that the measure 
will not create significant adverse local, 
regional, or national impacts on the en¬ 
vironment and that no significant con¬ 
troversy is associated with the measure. 
As a result of these findings, Mr. Donald 
C. Bivens, State Conservationist, Soil 
Conservation Service, USDA. 561 U.S. 
Courthouse, 801 Broadway, Nashville, 
Tennessee 37203, has determined that the 
preparation and review of an environ¬ 
mental impact statement is not needed 
for this measure. 

The measure concerns a plan for de¬ 
velopment of a recreation park on a 11- 
acre tract of land on Morgan Branch in 
the city limits of South Smithville, Ten¬ 
nessee. Facilities to meet the recreation 
needs include paving of roads and park¬ 
ing lots, grills, benches, and walking 
path. Other facilities such as shelters 
with restrooms, picnic tables, and pro¬ 
visions for water and sewage are to be 
provided along with lighting facilities, 
landscaping, fencing, an entrance gate, 
and appurtenances. Development of the 
11 acres will provide recreational facili¬ 
ties for the 12,000 people living in Smith¬ 
ville and DeKalb County. 

The environmental assessment file is 
available for inspection during regular 
working hours at the following location: 

Soil Conservation Service, USDA, 561 United 

States Courthouse, Nashville. Tennessee 

37203. 

The negative declaration is available 
for single-copy requests at the above lo¬ 
cation. 

No administrative action on imple¬ 
mentation of the proposal will be taken 
until February 17, 1976. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 10.901, National Archives Reference 

8er\1ces.) 

Paul M. Howard, 
Acting Deputy Administrator 
for Field Services, Soil Con - 
servation Service. 

January 16.1976. 

IFR Doc.76-2548 Filed 1-28-76:8:45 am] 


DEPARTMENT OF COMMERCE 

Bureau of the Census 

CENSUS ADVISORY COMMITTEE OF THE 
AMERICAN STATISTICAL ASSOCIATION 

Notice of Public Meeting 

The Census Advisory Committee of the 
American Statistical Association will 
convene on March 4 and 5, 1976 at 9:00 
a.m. The Committee will meet in Room 
2424, Federal Building 3, at the Bureau 
of the Census in Suitland, Maryland. 

The Census Advisory Committee of the 
American Statistical Association w T as 
established in 1919 to advise the Director, 


Bureau of the Census in all aspects of the 
Bureau’s statistical programs, and to re¬ 
spond to the Bureau’s requests for opin¬ 
ions and judgments in the whole area 
of its operations. 

The Committee is composed of 15 
members appointed by the President of 
the American Statistical Association. 

The agenda for March 4 is: (1) Topics 
of current interest at the Bureau of the 
Census, (2) year 2000 planning program, 
(3) Bureau of the Census requirements 
under the 1975 Amendments to the Vot¬ 
ing Rights Act of 1965, and (4) Current 
Population Survey rotation group bias. 

The agenda for the March 5 meeting, 
which will adjourn at 12:30 p.m. is: 1) 
Progress report on the Evaluation Pro¬ 
gram for Survey of Income and Edu¬ 
cation, 2) progress report on the Census 
Bureau/National Academy of Science 
study on privacy and confidentiality, 
and 3) Overview of the Census Bureau 
Geographic Program. 

The meeting will be open to the public, 
and a brief period w'ill be set aside on 
March 5 for public comment and ques¬ 
tions. Extensive questions or statements 
must be submitted in writing to the 
Committee Control Officer at least 3 
days prior to the meeting. 

Persons planning to attend and wish¬ 
ing additional information concerning 
this meeting should contact the Com¬ 
mittee Control Officer, Mr. James L. 
O’Brien. Assistant Chief, Statistical Re¬ 
search Division, Bureau of the Census, 
Room 3573, Federal Building 3, Suitland, 
Maryland. (Mail address: Washington, 
D.C. 20233). Telephone 301-763-5350. 

Dated: January 26, 1976. 

Vincent P. Barabba. 

Director. 

Bureau of the Census. 

| FR Doc.76-2607 Filed 1-28-76:8:45 am | 


Domestic and International Business 
Administration 
AMES LAB.; IOWA STATE 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 1966 
(Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as amend¬ 
ed (40 FR 12253 et seq, 15 CFR 701, 
1975>. 

A copy of the record pertaining to 
this decision is available for public re¬ 
view during ordinary business hours of 
the Department of Commerce, at the Of¬ 
fice of Import Programs. Department of 
Commerce, Washington, D.C. 20230. 

Docket number: 73-00367-90-46070. 
Applicant: Ames Laboratory, Iowa State 
University. Ames, Iowa 50010. Article: 
Scanning Electron Microscope, Model 
S-4. Manufacturer: Cambridge Scien¬ 
tific Instruments Ltd., United Kingdom. 
Intended use of article: The article is 
intended to be used in conjunction with 
basic research studies on metal, ceramic, 


and semiconductor materials. Surface 
morphology of specimens will be exam¬ 
ined using secondary electron, back 
scattering, and specimen current modes. 
The article will also be used to measure 
the crystallographic orientation of plates 
and needles having dimensions down to 
0.5 micrometers in such materials as 
martensites, bainites. eutectoids, eutec¬ 
tics, dendrites and solid solution precipi¬ 
tates by means of selected area chan¬ 
nelling patterns. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. Decision: Application approved. 
No instrument or apparatus of equiva¬ 
lent scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, was being manu¬ 
factured in the United States at the 
time the foreign article w ? as ordered 
(January 24,1972). Reasons: The foreign 
article provides the specifications of a 
scanning electron microscope (SEM > 
with Selected Area Channeling Pattern 
(SACP) capability and a source bright¬ 
ness sufficient to permit SACP studies 
from areas approaching the theoretical 
limit (on the order of one micron in 
size.) The most closely comparable do¬ 
mestic instruments available at the time 
of order were the Model 900 SEM manu¬ 
factured by the Advanced Metals Re¬ 
search Corporation (AMR) and the 
CWIK Scan Instrument manufactured 
by the Coates and Welter Instrument 
Corporation (CWIC). The AMR instru¬ 
ment Tvas not available at the time of 
order with a high brightness electron 
source. The CWIC instrument did pro¬ 
vide a high brightness field emission 
source but did not offer SACP capability 
at the time of order. The National Bu¬ 
reau of Standards (NBS) advises in its 
memorandum dated January 15. 1976 
that the specification of a SEM with 
SACP capability and a source bright¬ 
ness sufficient to permit SACP studies 
from areas approaching the theoretical 
limit, on the order of one micron in size, 
are pertinent to the applicant’s intended 
purposes. NBS also advises that it knows 
of no domestic instrument of equivalent 
scientific value to the foreign article for 
the applicant’s intended use at the time 
the foreign article was ordered. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.105. Importation of Duty-Free 
Educational and Scientific Materials j 

Richard M. Seppa, 
Director. 

Special Import Programs Division. 

IFR Doc.76-2595 Filed 1-28-76:8:45 am] 

MASSACHUSETTS GENERAL HOSPITAL 
ET AL. 

Notice of Consolidated Decision on Appli¬ 
cations for Duty-Free Entry of Ultramicro¬ 
tomes 

The following is a consolidated deci¬ 
sion on applications for duty-free entry 
of ultramicrotomes pursuant to Section 
6(c) of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
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the regulations issued thereunder as 
amended (40 FR 12253 et seq, 15 CFR 
701, 1975). (See especially 301.11(e).) 

A copy of the record pertaining to each 
of the applications in this consolidated 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Special 
Import Programs Division, Office of Im¬ 
port Programs, Department of Com¬ 
merce. Washington, D.C. 20230. 

Docket number: 76-00037-33-46500. 
Applicant: Massachusetts General Hos¬ 
pital, Dept, of Pathology, Boston, Mass. 
02114. ARTICLE: LKB 8800A Ultra¬ 
microtome HI. Manufacturer. LKB Pro- 
dukter AB, Sweden. Intended use of ar¬ 
ticle: The article is intended to be used 
for studies of materials and phenomena 
necessary for the understanding of cel¬ 
lular interactions in culture systems in¬ 
cluding tumor destruction, and those 
necessary for the understanding of 
vesicular transport of macromolecules 
into and out of individual cells under 
varying experimental conditions. Appli¬ 
cation received by Commissioner of Cus¬ 
toms! July 17, 1975. Advice submitted 
by the Department of Health, Educa¬ 
tion, and Welfare on: November 10, 1975. 

Docket number: 76-00038-33-46500. 
Applicant: City of Hope National Med. 
Center, 1500 E. Duarte Road, Duarte, 
California 91010. Article: LKB 8800A 
Ultramicrotome and accessories. Manu¬ 
facturer: LKB Produkter AB, Sweden. 
Intended use of article: The article is 
intended to be used for studies of tissue 
from (1) human autopsy and biopsy of 
central and peripheral nerves, muscle, 
and tumors; and (2) independent and 
collaborative animal research on islets 
of Langerhands. arterial walls (athero¬ 
sclerosis), mesenteric vessels, and mye¬ 
lin. Application received by Commis¬ 
sioner of Customs: July 17, 1975. Advice 
submitted by the Department of Health, 
Education, and Welfare on: November 
10,1975. 

Docket number; 76-00051-33-46500. 
Applicant: California State University, 
Northridge, 18111 NordhofT Street, 
Northridge, California 91324. Article: 
Ultramicrotome, Model LKB 8800A. 
Manufacturer: LKB Produkter AB, 
Sweden. Intended use of article: The 
article is intended to be used for research 
studies of a variety of biological speci¬ 
mens including cancer cells, Sarcoma- 
180 ascites tumor cells, eggs and sperms 
of marine organisms, other pathological 
mammalian tissues, and plant materials. 
The experiments to be conducted include 
fine structural and cytochemical analyses 
of tumor cell surfaces with special em¬ 
phasis on cell surfaces labelling of re¬ 
ceptor sites with ferritin-conjugated 
compounds. The article will also be used 
in the following courses related to cellular 
fine structure: 540P a graduate course 
in Electron Microscopy; 380, Cell Biol¬ 
ogy; 411, Animal Histology; 440, Cell 
Physiology. Application received by 
Commissioner of Customs: July 25, 1975. 
Advice submitted by the Department of 
Health, Education, and Welfare on: 
November 11,1975. 


Docket number: 76-00054-33-46500. 
Applicant: Children’s Hospital Medical 
Center, 300 Longwood Avenue, Boston, 
Massachusetts 02115. Article: Ultra¬ 
microtome, Model LKB 8800A. Manu¬ 
facturer: LKB Produkter AB, Sweden. 
Intended use of article: The article is 
intended to be used for ultrastructural 
study of the developing monkey brain; 
in particular, the time of synapse forma¬ 
tion in the visual cortex, retina, lateral 
geniculate body and cerebellum. The 
tissue to be investigated is fragile em¬ 
bryonic nervous system that requires 
embedding in a special mixture of plas¬ 
tics (Epon-Arladite). Studies will be per¬ 
formed to gain an understanding of how 
primate brain develops and to elucidate 
mechanisms of the congenital malforma¬ 
tion and developmental brain diseases. 
Application received by Commissioner of 
Customs; July 25, 1975. Advice sub¬ 
mitted by the Department of Health, 
Education, and Welfare on: November 
11. 1975. 

Docket number: 76-00056-01-46500. 
Applicant: The Institute for Cancer Re¬ 
search, 7701 Burholme Avenue, Pox 
Chase, Philadelphia, Pa. 19111. Article: 
Ultramicrotome, Model Om U3 Manu¬ 
facturer: C. Reichert Optische Werke, 
AG Austria. Intended use of article: The 
article is intended to be used in research 
concerned with the recognition of cell 
surface changes specific for infection 
and transformation by viruses. Specifi¬ 
cally labelled proteins will be attached 
to a variety of molecular species such as 
antigens of bacterial and animal cells, 
as well as to capsid components of virus 
particles. For the electron microscope 
recognition, of the molecules immune 
labelling (with ferritin conjugates) in 
combination with enzymatic digestion of 
some of the compounds will be used. The 
objective of this research is to discern 
and to quantitate with high resolution 
microscopy the production sites of lipo- 
polysaccharides and capsular poly¬ 
saccharides as well as virus specific pro¬ 
teins. The antigens are to be followed as 
they are transferred from intracyto- 
plasmic to membrane-bound positions. 
Application received by Commissioner of 
Customs: July 28, 1975. Advice submitted 
by the Department of Health, Education, 
and Welfare on: November 11.1975. 

Docket number: 76-00097-33-46500. 
Applicant: Michigan State University, 
Department of Zoology, 220 Natural Sci¬ 
ence Building, East Lansing, MI 48824. 
Article: Ultramicrotome, LKB 8800A & 
Cryokit Attachment. Manufacturer: 
LKB Produkter AB, Sweden. Intended 
use of article: The article is intended to 
be used in preparing ultrathin sections to 
be observed with the electron microscope 
during studies of the phenomenon of un- 
sectricted cell division in the normal and 
tumorous ovaries of Drosophila and the 
human tumors before and after platinum 
treatment. In addition, the article will 
be used to train graduate students in the 
field of electron microscopy to be able to 
conduct research independently in the 
course Zol 850; Ultrastructure. Applica¬ 


tion received by Commissioner of Cus¬ 
toms: August 26, 1975. Advice submitted 
by the Department of Health, Education, 
and Welfare on: November 20, 1975. 

Comments: No comments have been 
received with respect to any of the fore¬ 
going applications. Decision: Applica¬ 
tions approved. No instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign articles, for such purposes as 
these articles are intended to be used, is 
being manufactured in the United States. 
Reasons: Each of the foreign articles 
provides a range of cutting speeds from 
equal to or less than 0.5 millimeters/sec¬ 
ond (mm/sec) to equal to or greater than 
10 mm/sec. The most closely comparable 
domestic instrument is the Model MT- 
2B ultramicrotome which is manufac¬ 
tured by Ivan Sorvall, Inc. (Sorvall). The 
Model MT-2B has a range of cutting 
speeds from 0.09 to 3.2 mm/sec. The con¬ 
ditions for obtaining high quality sec¬ 
tions that are uniform in thickness de¬ 
pend to a large extent on the hardness, 
consistency, toughness and other prop¬ 
erties of the specimen materials the 
properties of the embedding materials 
and the geometry of the block. In con¬ 
nection with a prior application (Docket 
No. 69-00118-33-46500) which relates to 
the duty-free entry of an article in the 
category of instruments to which the 
foregoing applications relate, the De¬ 
partment of Health, Education, and Wel¬ 
fare (HEW) advised that “Smooth cuts 
are obtained when the speed of cutting 
(among such [other] obvious factors as 
knife edge condition and angle), is ad¬ 
justed to the characteristics of the ma¬ 
terial being sectioned.” In connection 
with another prior case (Docket No. 69- 
00665-33-46500) relating to the duty¬ 
free entry of an article in the same cate¬ 
gory as those described above, HEW ad¬ 
vised that “The range of cutting speeds 
and a capability for the higher cutting 
speeds is ... a pertinent characteristic of 
the ultramicrotome to be used for sec¬ 
tioning materials that experience has 
shown difficult to section.” In connection 
with still another prior case (Docket No. 
70-00077-33-46500) relating to the duty¬ 
free entry of an article similar to those 
described above, HEW advised that “ul¬ 
trathin sectioning of a variety of tissues 
having a wide range in density, hardness, 
etc.” requires a maximum range in cut¬ 
ting speed and, further, that “The pro¬ 
duction of ultrathin serial sections of 
specimens that have great variation in 
physical properties is very difficult.” Ac¬ 
cordingly, HEW advises in its respec¬ 
tively cited memoranda, that cutting 
speeds in excess of 4 mm/sec are perti¬ 
nent to the satisfactory sectioning of the 
specimen materials and the relevant em¬ 
bedding materials that will be used by 
the applicants in their respective experi¬ 
ments. 

For these reasons, we find that the 
Sorvall Model MT-2B ultramicrotome is 
not of equivalent scientific value to the 
foreign articles to which the foregoing 
applications relate, for such purposes 
as these articles are intended to be used. 
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The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to any of the 
foreign articles to which the foregoing 
applications relate, for such purposes as 
these articles are intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.106, Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Seppa, 

Director, 

Special Import Programs Division. 

1 FR Doc.76-2596 Filed 1-28-76,8:45 am) 


MAYO FOUNDATION 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6(c) of 
the Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897) and the regula¬ 
tions issued thereunder as amended (40 
FR 12253 et seq, 15 CFR 701, 1975). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce. Washington, D.C. 20230. 

Docket number: 75-00243-33-46040. 
Applicant: Mayo Foundation, 200 First 
Street Southwest, Rochester, Minnesota 
55901. Article: Electron Microscope, 
Model EM 201. Manufacturer: Philips 
Electronic Instruments NVD, The 
Netherlands. Intended use of article: 
The article is intended to be used for 
studies of biological materials consisting 
of human and experimental animal tis¬ 
sues. both normal and pathological; 
mammalian cells grown in tissue culture 
under a variety of experimental con¬ 
ditions; subcellular fractions; and virus 
preparations. Experimnets to be con¬ 
ducted will include an examination of 
the normal behavior and structure of 
cells in culture and tissue; the localiza¬ 
tion of specific subcellular sites of inter¬ 
action of inducing or transforming 
chemicals utilizing electron microscope 
autoradiography; and an examination of 
induced acute and long-term functional 
and structural alterations. The article 
will also be used in the course “Introduc¬ 
tion to Transmission Electron Micros¬ 
copy “ which will be primarily concerned 
with methodology and will include an 
introduction to preparation of tissue, 
cells, and subcellular fractions for thin 
sectioning; cytochemical techniques; 
electron microscope autoradiography; 
use of the electron microscope, and 
Photographic procedures. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application denied. An instru¬ 
ment or apparatus of equivalent scien¬ 
tific value to the foreign article, for such 
Purposes as this article is intended to be 
used, is being manufactured in the 
United States. Reasons: This application 


1s a resubmission of Docket Number 74- 
00467-33-46040 which was denied with¬ 
out prejudice to resubmission on August 
20, 1974 for informational deficiencies. 
The applicant alleges in response to 
Question 8 that the foreign article pro¬ 
vides the following pertinent features: 

(1) Resolution of 3.4 Angstroms (A) 
lattice, 4A point-to-point (Point) guar¬ 
anteed. 

(A) Adequate level of illumination at 
given beam currents and adequate illu¬ 
mination at higher magnification ranges. 
The article utilizes a single condenser 
system which provides a level of opera¬ 
tion very close to a double condenser 
system but with the simplicity of one 
control. 

(3) Adequate means of compensation 
for astigmatism. With most specimens 
correction for astigmatism can be per¬ 
formed using the specimen itself. 

The Department of Health, Education, 
and Welfare (HEW) advises in its memo¬ 
randum dated March 3, 1975 that the 
applicant’s intended use is research- 
oriented with the teaching use at a so¬ 
phisticated level wherein instrumental 
simplicity is not pertinent (within the 
meaning of Subsection 301.2 (n) of the 
regulations). HEW further advises that 
the applicant provides no pertinent 
specification, within the meaning of Sub¬ 
section 301.2(n), upon which duty-free 
entry can be based and concludes that 
the most closely comparable domestic in¬ 
strument, the EMU-4C electron micro¬ 
scope manufactured by the Adam David 
Company, is scientifically equivalent to 
the foreign article for its intended pur¬ 
poses. As to the specific allegations of 
the applicant in reply tj Question 8, in 
the order listed above, the following is 
noted: 

(1) Resolution—The information ini¬ 
tially provided by the applicant raised 
the question of whether an EM 201 
(guaranteed resolution 5A point) or an 
EM 201C (guaranteed resolution 4A 
point, 3.4A lattice) was ordered. Al¬ 
though the purchase order (dated April 
22, 1974) lists the item ordered as an 
EM 201, the applicant has maintained 
since the initial submission that the 
foreign article has a guaranteed reso¬ 
lution of 3.4A. On initial submission the 
applicant supported this allegation by 
providing specifications in which a guar¬ 
antee of 6A point was changed via pen 
and ink to “3.5A.” In this second submis¬ 
sion the applicant has provided a specifi¬ 
cation for the EM 201C dated June 1974, 
that is, subsequent to the April 23. 1974 
purchase date. The manufacturer of the 
foreign article has informed the Depart¬ 
ment an EM 201C was actually delivered. 

Irrespective of which Model was or¬ 
dered, HEW’s comments apply and are 
addressed to both models. HEW advises 
that the EMU-4C has a 5A point guar¬ 
antee that does not represent a scientif¬ 
ically significant difference, for the ap¬ 
plicant’s intended use, from the 4A point 
resolution guarantee of the EM-201C or 
the 5A-9A guarantee of the EM 201, 


or a 3.4A lattice guarantee of the EM 
201C. _ 

(2) Illumination.—HEW advises that 
the EMTJ-4C has a high intensity grid 
cap and plug-in filament for adequate 
illumination. Moreover, in connection 
with the applicant’s allegations relating 
to the issue of illumination, the Depart¬ 
ment notes that the EMU-4C provides 
either a single or a double condenser 
system. The applicant states that a dou¬ 
ble condenser system is superior to the 
single condenser system of the article 
except in simplicity of operation (i.e., 
one control). However, HEW advises that 
simplicity of operation is not pertinent 
for the applicant’s intended teaching 
pu rposes. 

(3) Astigmatism.—HEW advises that 
the EMU-4C provides adequate means of 
astigmatism correction. 

For the foregoing reasons, the Depart¬ 
ment finds that the domestic Model 
EMU-4C electron microscope is of equiv¬ 
alent scientific value to the foreign 
article for such purposes as this article 
is intended to be used. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Seppa. 

Director. 

Special Import Programs Division . 

JFR Doc.76-2598 Filed 1-28-76;8:45 am] 


MASS. INST. OF TECH. 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6(c) of 
the Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897) and the regula¬ 
tions issued thereunder as amended (40 
FR 12253 et sen.. 15 CFR 701. 1975). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the De¬ 
partment of Commerce, at the Office of 
Import Programs, Department of Com¬ 
merce. Washington, D C. 20230. 

Docket number: 76-00143-56-54100. 
Applicant: Massachusetts Institute of 
Technology, 77 Massachusetts Ave., Cam¬ 
bridge. MA 02129. Article: Water-level 
gauge. Model TG-3A. Manufacturer: 
Aanderaa Instruments Ltd., Canada. In¬ 
tended use of article: The article is in¬ 
tended to be used to study fluctuations 
of sea level and of tidal phenomena in 
the oceans. 

Comments: No comments have been re¬ 
ceived with respect to this application. 
Decision: Application denied. An instru¬ 
ment or apparatus of equivalent scien¬ 
tific value to the foreign article, for such 
purposes as this article is intended to be 
used, was being manufactured in the 
United States at the time the foreign 
article was ordered (August 21, 1975). 
Reasons: The applicant in reply to Ques¬ 
tion 8 alleges the foreign article provides 
the following pertinent features: 
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(1) Long-term stability. 

(2) A pressure sensor unavailable in 
any other instrument, 

(3) Self contained; does not require 
pier construction in remote locations 
where the article is to be used, and 

(4) A data capability which will per¬ 
mit the article to be run in situ for up to 
one year. 

In addition, the applicant compared 
the delivery time of the article (8 weeks) 
with that of a domestic instrument under 
development by the Charles Stark Draper 
Laboratory Incorporated (Charles Stark) 
(estimated two years) and asserted that 
the delivery time of this domestic instru¬ 
ment is excessive within the meaning of 
Subsection 301.6(b). According to the 
applicant the longer delivery time of the 
Charles Stark is believed excessive be¬ 
cause the article is intended to be used 
as a part of a large scale joint interna¬ 
tional Indian Ocean monitoring program 
to take place in Mid-1976. 

The National Oceanic and Atmospheric 
Administration (NOAA) advises in its 
memorandum dated November 13, 1975 
that Features (1), (3) and (4) (cited 
above) are pertinent to the applicant’s 
intended purposes but feature (2) is a 
convenience which is not pertinent within 
the meaning of Subsection 301.2(n) of 
the regulations. NOAA further advises 
that the Model STG/100 water level 
gauge manufactured by Bass Engineering 
(Bass) is the most closely comparable do¬ 
mestic instrument. NOAA has deter¬ 
mined that, in order for the Model STG/ 
100 with digital magnetic tape recorder 
to meet the pertinent features of the 
article, the following modifications are 
needed: (1) additional battery supply 
(2) increase of the recording interval 
from the present one reading per minute 
(this recording interval would not be 
increased to greater than the half hour 
of the article) and (3) decrease the time 
constant for the hydraulic filter of the 
Model STG/100 from the present four 
minutes to provide averaging comparable 
with the article. As a result of these 
changes the Model STG/100 would be a 
self-contained Instrument not requiring 
a pier for installation. NOAA advises that 
the Bass modified Model STG/100 can be 
provided within two weeks after receipt 
of order and that this is a satisfactory 
delivery time (when compared to the 
article's delivery time of eight weeks). 

For these reasons, we find that the do¬ 
mestic modified Model STG/100 water 
level gauge (which was available with¬ 
out unreasonable delay at the time the 
article was ordered) is of equivalent sci¬ 
entific value to the foreign article for 
such purposes as the article is intended 
to be used. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Seppa, 

Director, 

Special Import Programs Division. 

[FR Doc.76-2597 Filed 1-28-76; 8:45 am] 


MONTANA STATE UNIV. 

Notice of Decision on Application for 

Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6(c) of 
the Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897) and the regula¬ 
tions issued thereunder as amended (40 
FR 12253 et seq, 15 CFR 701, 1975). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce, Washington, D.C. 20230. 

Docket number: 76-00145-99-07795. 
Applicant: Montana State University, 
Department of Physics, Bozeman, MT 
59715. Article: Nuclear Magnetic Reso¬ 
nance Pulse Spectrometer, Model CPS- 
2. Manufacturer: Spin Lock Electronics 
Ltd., Canada. Intended use of article: 
The article will be used to make NMR 
dielectric, and thermal measurements In 
a search for an expected tricritical point 
in KH : PO< and to determine properties 
of the crystal near such a tricritical point. 
Continued NMR and dielectric studies 
of LIN,H.SO» will aim at an understand¬ 
ing of the microscopic mechanism for 
its nearly one dimensional protonic con¬ 
ductivity and associated unusual dielec¬ 
tric properties. In addition, the article 
is intended to be used for educational 
purposes in connection with Physics 690 
‘Doctoral Thesis”, to train Ph.D. candi¬ 
dates in research techniques. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No in¬ 
strument or apparatus of equivalent sci¬ 
entific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article provides a 90® pulse width of 2 
microseconds. The National Bureau of 
Standards (NBS) advises in its memo¬ 
randum dated December 15, 1975 that 
the specification described above is per¬ 
tinent to the applicants intended uses. 
NBS further advises that it knows of no 
domestic instrument of equivalent sci¬ 
entific value to the foreign article for the 
applicant’s intended purposes. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Seppa, 

Director , 

Import Programs Division. 

|FR Doc.76-2599 Filed 1-28-76:8:45 am] 


U. OF CALIF., LOS ALAMOS 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an appli¬ 
cation for duty-free entry of a scientific 
article pursuant to Section 6(c) of the 
Educational, Scientific, and Cultural 


Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897) and the regula¬ 
tions issued thereunder as amended (40 
FR 12253 et seq., 15 CFR 701, 1975). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce, Washington, D.C. 20230. 

Docket number: 76-00137-75-27000. 
Applicant: University of California, Los 
Alamos Scientific Laboratory, P.O. Box 
990, Iios Alamos, New Mexico 87545. Arti¬ 
cle: Image Converter Camera, IMACON 
700. Manufacturer: John Hadland, LTD., 
United Kingdom. Intended use of article: 
The article is intended to be used to pho¬ 
tograph the motion of the high-tempera- 
ture plasma column in the Scyllac theta- 
pinch device. Specific experiments to be 
conducted will include the following: 

(a) Studies of the phenomena involved 
in the plasma heating processes (shock, 
heating, and adiabatic compression 
heating). 

(b) Studies of the plasma equilibrium 
and stability in the magnetic confining 
fields. 

(c) Determination of the detailed 
plasma properties such as temperature, 
density, and confinement time. 

(d) Study of the nuclear fusion re¬ 
actions which occur in the hot plasma. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No in¬ 
strument or apparatus of equivalent sci¬ 
entific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign ar¬ 
ticle provides the capability for opera¬ 
tion at a framing rate of 20 frames over 
a 20 microsecond period. The most 
closely comparable domestic instrument, 
the Model ID3, manufactured by TRW 
Corporation, provides the capability for 
operation at a framing rate of only 5 
frames per period. The National Bureau 
of Standards (NBS) advises in its memo¬ 
randum dated December 9, 1975 that the 
capability of the article to provide 20 
frames over a 20 microsecond period is 
pertinent to the applicant’s intended use. 
NBS also advised that it knows of no 
available domestic image converter 
camera of equivalent scientific value to 
the foreign article for the applicant’s 
intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, 

Special Import Programs Division . 

(FR Doc.76-2600 Filed l-28-76;8:45 am] 
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U. OF CALIF.; LOS ALAMOS 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6(c) of 
the Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897) and the regula¬ 
tions issued thereunder as amended (40 
FR 12253 etseq, 15 CFR 701,1975). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce, Washington, D.C. 20230. 

Docket number: 76-00136-75-41700. 
Applicant: University of California. Los 
Alamos Scientific Laboratory, P.O. Box 
990, Los Alamos. New Mexico 87545. Ar¬ 
ticle: TEA-103 Laser System. Manufac¬ 
turer: Lumonics Research Limited, Can¬ 
ada. Intended use of article: The article 
is intended to be used for laser induced 
fusion of cryogenic targets which would 
include various hydrocarbons and mate¬ 
rials such as carbon dideuterium. The 
following phenomena will be investi¬ 
gated: 

(1) The absorption and reflection of 
high power 10.6 micron targets. 

(2) Thresh-holds for fusion. 

(3) Radiation damage in materials. 

The article will also be used for in¬ 
vestigation of the feasibility of con¬ 
trolled thermonuclear fusion. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No in¬ 
strument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article provides a small signal gain at 
10.6 microns greater than or equal to 50. 
The National Bureau of Standards 
<NBS) advised in its nfemorandum 
dated December 16, 1975 that the speci¬ 
fication described above is pertinent to 
the applicant’s intended purposes. NBS 
also advises that it knows of no domes¬ 
tically manufactured instrument or ap¬ 
paratus of equivalent scientific value to 
the foreign article for the applicant’s 
intended use. 

(Catalog of Federal Domestic Assistant Pro¬ 
gram No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.)* 

Richard M. Seppa, 
Director. 

Special Import Programs Division. 

|FR Doc. 76-2601 Filed 1-28-76;8:45 am) 


UNIVERSITY OF HAWAII 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6(c) of 
the Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897) and the regula¬ 


tions issued thereunder as amended (40 
FR 12253 et seq, 15 CFR 701, 1975). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce. Washington, D.C. 20230. 

Docket Number: 75-00276-01-76500. 
Applicant: University of Hawaii, Chem¬ 
istry Department, 2545 The Mall, Hon¬ 
olulu, Hawaii 96822. Article: 5 Meter 
Variable Grazing Incidence Angle, Grat¬ 
ing X-Ray Spectrograph. Manufacturer: 
Grating Measurements Ltd., United 
Kingdom. Intended use of article: The 
article is intended to be used for studies 
of large sized molecular crystals, gases, 
and very small solid specimens. Experi¬ 
ments to be conducted deal with the de¬ 
tailed and reproducible evaluation of the 
“activity” of the valence molecular orbi¬ 
tals as seen by X-ray photon emission 
transitions in the soft X-ray region. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No in¬ 
strument or apparatus of equivalent sci¬ 
entific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The National 
Bureau of Standards (NBS) advises in 
its memorandum dated December 19, 
1975 that (1) the foreign article provides 
a resolution capability of at least 1.3 
times greater than that of the most 
closely comparable domestic instrument, 
the Model 247 grazing incidence spec¬ 
trometer offered by the McPherson In¬ 
strument Corporation and (2) this 
greater resolution capability is pertinent 
to the applicant’s intended uses. NBS also 
advises that it knows of no domestic 
spectrometer capable of operation in the 
soft x-ray region of the electromagnetic 
spectrum with a resolution at least equal 
to that of the foreign article. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, 

Special Import Programs Division. 

|FR Doc.76-2002 Filed 1-28-76:8:45 am) 


UNIVERSITY OF OREGON 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6<c) of 
the Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897) and the regula¬ 
tions issued thereunder as amended (40 
FR 12253 et seq, 15 CFR 701, 1975). 

A copy of the record pertaining to this 
decision is available for public review 


during ordinary business hours of the De¬ 
partment of Commerce, at the Office of 
Import Programs, Department of Com¬ 
merce, Washington, D.C. 20230. 

Docket Number: 76-00115-01-07500. 
Applicant: University of Oregon, Depart¬ 
ment of Chemistry, Eugene, Oregon 
97403. Article: Scanning Microcalorim¬ 
eter. Manufacturer: Mashproborintorg, 
Russia. Intended use of article: The ar¬ 
ticle is intended to be used for investiga¬ 
tion of solvation, macromolecular 
conformation, small molecule (SIC), 
macromolecule interactions and other 
molecular interactions particularly im¬ 
portant where modern calorimetric 
measurements have provided a powerful 
tool for study. Investigations in the fol¬ 
lowing areas will be conducted: 

(1) Enthalpy of micelle formation in 
various solvents. 

(2) DNA-protein interactions. 

(3) Changes in DNA conformation 
with temperature. 

(4) Enthalpy changes in aqueous solu¬ 
tions as a function of concentration of 
solvent pertubants. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No in¬ 
strument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article has a sensitivity of 1.7 xlO- 7 
calories/second on samples of up to 1 
milliliter in volume. The National Bu¬ 
reau of Standards (NBS) advises in its 
memorandum dated January 7,1976 that 
the specification described above is per¬ 
tinent to the applicant’s intended uses. 
NBS also advises that it knows of no 
domestic instrument or apparatus of 
equivalent scientific value to the foreign 
article for the applicant’s intended use. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Seppa, 

Director, 

Special Import Programs Division. 

(FR Doc.76-2603 Filed 1-28-76:8:45 am) 


UNIVERSITY OF UTAH ET AL. 

Notice of Consolidated Decision on Appli¬ 
cations for Duty-Free Entry of Scientific 
Articles 

The following is a consolidated deci¬ 
sion on applications for duty-free entry 
of scientific articles pursuant to Section 
6(c) of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (40 FR 12253 et seq, 15 CFR 
701, 1975). 

A copy of the record pertaining to each 
of the applications in this consolidated 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Special 
Import Programs Division, Office of Im¬ 
port Programs, Department of Com¬ 
merce, Washington, D.C. 20230. 
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Decision: Applications denied. Appli¬ 
cants have failed to establish that instru¬ 
ments or apparatus of equivalent scien¬ 
tific value to the foreign articles, for such 
purposes as the foreign articles are in¬ 
tended to be used, are not being manu¬ 
factured in the United States. 

Reasons: Subsection 301.8 of the 
Regulations provides in pertinent part: 

The applicant shall on or before the 
20th day following the date of such notice, 
inform the Deputy Assistant Secretary 
whether it intends to resubmit another ap¬ 
plication for the same article for the same 
intended purposes, to which the denied ap¬ 
plication relates. The applicant shall then 
resubmit the new application on or before 
the 90th day following the date of the notice 
of denial without prejudice to resubmission, 
unless an extension of time Is granted by the 
Deputy Assistant Secretary in writing prior 
to the expiration of the 90 day period. * • • 
If the applicant fails, within the applicable 
time periods specified above, to either (a) 
Inform the Deputy Assistant Secretary 
whether it Intends to resubmit another ap¬ 
plication for the same article to which the 
denial without prejudice to resubmlsslon re¬ 
lates, or (b) resubmit the new application, 
the prior denial without prejudice to resub- 
mlssion shall have the effect of a final deci¬ 
sion by the Deputy Assistant Secretary on 
the application within the context of Sub¬ 
section 301.11. 

The meaning of the subsection is that 
should an applicant either fail to notify 
the Deputy Assistant Secretary of its 
intent to resubmit another application 
for the same article to which the denial 
without prejudice relates within the 20 
day period, or fails to resubmit a new ap¬ 
plication within the 90 day period, the 
prior denial without prejudice to resub¬ 
mission will have the effect of a final 
denial of the application. 

None of the applicants to which this 
consolidated decision relates has satis¬ 
fied the requirements set forth above, 
therefore, the prior denials without prej¬ 
udice have the effects of a final decision 
denying their respective applications. 

Subsection 301.8 further provides: 

“ • * the Deputy Assistant Secretary shall 
transmit a summary of the prior denial with¬ 
out prejudice to resubmlsslon to the Federal 
Register, for publication, to the Commission¬ 
er of Customs, and to the applicant. 

Each of the prior denials without prej¬ 
udice to resubmission to which this con¬ 
solidated decision relates was based on 
the failure of the respective applicants to 
submit the required documentation, in¬ 
cluding a completely expected applica¬ 
tion form, a sufficient detail to allow the 
issue of “scientific equivalency" to be 
determined by the Deputy Assistant 
Secretary. 

Docket Number: 75-00099-01-42900. 
Applicant: University of Utah, Depart¬ 
ment of Physics, 201 North Physics 
Building, Salt Lake City, Utah 84112. 
Article: 10.0 Telsa Superconductive Sole¬ 
noid Magnet. Date of denial without pre¬ 
judice to resubmission: September 23. 
1975. 

Docket Number: 75-00441-33-46040. 
Applicant: National Institutes of Health. 


9000 Rockville Pike, Bethesda. Maryland 
20014. Article: Electron Microscope. 
Model EM 201C. Date of denial without 
prejudice to resubmission: September 29, 
1P75. 

Docket Number: 75-00458-33-46040. 
Applicant: DHEW, PHS, NIH, Na¬ 
tional Cancer Institute, Laboratory of 
Molecular Biology, 9000 Rockville Pike. 
Bethesda, Maryland 20014. Article: Elec¬ 
tron Microscope. Model HU-12A. Date 
of denial without prejudice to resubmis¬ 
sion: September 29,1975, 

Docket Number: 75-00504-33-41700. 
Applicant: University of Southern Cali¬ 
fornia, Center for Laser Studies. Uni¬ 
versity Park. Los Angeles, CA 90007. Arti¬ 
cle: Sharplan 791 Carbon Dioxide Laser. 
Date of denial without prejudice to re¬ 
submission: September 3, 1975. 

Docket Number: 75-00525-56-17500. 
Applicant: University of Washington. 
Oceanography Department WB-10, Seat¬ 
tle, Washington 98195. Article: Dual 
Channel Acoustic Current Meter. Date of 
denial without prejudice to resubmission: 
September 3,1975. 

Docket Number: 75-00526-67-30490. 
Applicant: U.S. Dept, of Interior. Bureau 
of Mines, College Park Metallurgy Re¬ 
search Center, College Park, Md. 20740. 
Article: Claisse Fluxer Model 4. Date of 
denial without prejudice to resubmis¬ 
sion: September 3,1975. 

Docket Number: 75-00531-33-90000. 
Applicant: Methodist Hospital, 3615 19th 
Street, Lubbock. Texas 79410. Article: 
EMI Scanner with Magnetic Tape Sys¬ 
tem and Diagnostic Display Console. 
Date of denial without prejudice to re¬ 
submission: September 3, 1975. 

Docket Number: 75-00545-33-46500. 
Applicant: Yale University, Purchasing 
Department. 20 Ashmun Street, New 
Haven, Connecticut 06520. Article: Ultra¬ 
microtome, Model OM U3. Date of denial 
without prejudice to resubmission: Sep¬ 
tember 23,1975. 

Docket Number: 75-00574-33-46040. 
Applicant: State of Florida Department 
of Citrus, 1115 E. Memorial Blvd., P.O. 
Box 148, Lakeland, Florida 33802. Arti¬ 
cle: Electron Microscope, Model EM 201. 
Date of denial without prejudice to re¬ 
submission: September 29. 1975. 

Docket Number: 75-00578-10-47295. 
Applicant: National Aeronautics and 
Space Administration, Lewis Research 
Center. 21000 Brookpark Road. Cleve¬ 
land, Ohio 44135. Article: Nitric Oxide 
Monitor. Date of denial without preju¬ 
dice to resubmission: September 23, 1975. 

Docket Number: 75-00579-98-29000. 
Applicant: Brandeis University. 415 
South Street, Waltham, Mass. 02154. 
Article: Superconducting Solenoid Mag¬ 
net. Date of denial without prejudice to 
resubmission: September 23, 12975. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.106, Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Seppa. 

Director. 

Special Import Programs Division. 
[FR Doc.76-2604 Filed 1-28-76:8:45 am| 


VIRGINIA INSTITUTE OF MARINE 
SCIENCE 

Notice of Applications for Duty-Free Entry 
of Scientific Articles 

The following are notices of the re¬ 
ceipt of applications for duty-free entry 
of scientific articles pursuant to Sec¬ 
tion 6<c> of the Educational. Scientific, 
and Cultural Materials Importation Act 
of 1966 (Pub. L. 89-651; 80 Stat. 897* 
Interested persons may present their 
views with respect to the question of 
whether an instrument or apparatus of 
equivalent scientific value for the pur¬ 
poses for which the article is intended to 
be used is being manufactured in the 
United States. Such comments must be 
filed in triplicate with the Director. Spe¬ 
cial Import Programs Division, Office of 
Import Programs, Washington, DC. 
20230, on or before February 18, 1976. 

Amended regulations issued under 
cited Act. <40 FR 12253 et seq, 15 CFR 
701, 1975) prescribe the requirements 
applicable to comments. 

A copy of each application is on file, 
and may be examined during ordinary 
Commerce Department business hours 
at the Special Import Programs Division, 
Department of Commerce. Washington. 
D C. 20230. 

Docket Number: 76-00252. Applicant: 
Virginia Inst, of Marine Science. Route 
17, Gloucester Point, Virginia 23062 
Article: Nuclear Transmission Sedi¬ 
ment Density Gauge. Manufacturer: 
Atomic Energy Research Establishment. 
United Kingdom. Intended use of article: 
The article is intended to be used for 
measuring in situ the bulk density of 
very soft fluid mud on the floor of 
estuaries and rivers. The objective of 
the study is to determine the extent, 
thickness and rate of movement of fluid 
mud which is detrimental to ecology. 
The unit would be deployed for measure¬ 
ments both with time and in vertical 
profiles n^ar the bed. Application re¬ 
ceived by Commissioner of Customs: 
January 6,1976. 

Docket Number: 76-00253. Applicant: 
Georgia Institute of Technology. 225 
North Avenue, Atlanta. Georgia 30332. 
Article: Electron Microscope with Scan¬ 
ning attachments. Model JEM-100C 
SEG/ASID-4D System. Manufacturer: 
JEOL, Japan. Intended use of article: 
The article is intended to be used for 
the study of crystalline and non-crystal¬ 
line solids comprising various metal al¬ 
loys, ceramics, polymers, and minerals. 
Experiments to be conducted include: f 1 > 
deformation microstructures of alloys 
(2) phase transformation mechanisms 
and kinetics in alloys, polymers, and 
ceramics, and (3) characterization of de¬ 
fect structure, crystal structure and 
physical properties. Application received 
by Commissioner of Customs: January 6, 
1976. 

Docket Number: 76-00254. Applicant: 
University of Rochester School of Medi¬ 
cine and Dentistry, Dept, of Radiology. 
601 Elmwood Avenue, Rochester, New 
York 14642. Article: Rotex—instrument 
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for cytology. Manufacturer: Ursus Kon- 
sult AB, Sweden. Intended use of article: 
The article is intended to be used for re¬ 
search on cells of human lungs and 
lymph nodes. Searches will be conducted 
for malignant or other irregular cells 
for early recognition of cell problems 
with resultant early treatment. The ar¬ 
ticle will also be used in connection with 
the training and education of radiology 
residents. Application received by Com¬ 
missioner of Customs: January 6. 1976. 

Docket Number: 76-00255. Applicant: 
The Johns Hopkins University, Dept, of 
Anatomy, 725 N. Wolfe St., Baltimore. 
Maryland 21205. Article: High vacuum 
freeze etch unit. Manufacturer: Balzers 
AG, Switzerland. Intended use of arti¬ 
cle: The article is intended to study the 
structure and function of the blood and 
blood producing tissues, and immune sys¬ 
tem tissues. Diseased tissues from hu¬ 
mans and animals will be studied, and 
experiments will be conducted on ani¬ 
mals in which the tissues will be selec¬ 
tively treated with drugs, chemicals, and 
radiation. The objectives of these studies 
are to gain an understanding of the 
structure and function of these tissues 
and to obtain information necessary for 
the treatment of leukemia, anemia, and 
multiple myeloma. Additionally, the pre¬ 
cise effects of various clinical treatments 
can be monitored. 

The article will also be used for teach¬ 
ing purposes in microscopic anatomy 
courses for medical and veterinary stu¬ 
dents, and in graduate courses on the 
blood, bone marrow, and immune system. 
Application received by Commissioner of 
Customs: January 6, 1976. 

Docket Number: 76-00256. Applicant: 
NOAA, National Marine Fisheries Serv¬ 
ice, Northwest Fisheries Center, 2725 
Montlake Blvd., E., Seattle, Washington 
98112. Article: Electron Microscope. 
Model EM 301 with accessories. Manu¬ 
facturer: Philips Electronics, Inc., NVD, 
The Netherlands. Intended use of article: 
The article will be used for studies in¬ 
volving: 

(a) Effects of ingested crude oil on 
fresh and saltwater fish as assessed by 
changes in fine structure of fish liver, 
kidney, gill and skin. 

(b) Effects of the water soluble frac¬ 
tion of crude oil on fish tissues. 

(c) Effects of chlorinated hydrocarbon 
residues on the accumulation and toxi¬ 
city of petroleum hydrocarbons in ma¬ 
rine fish (coho salmon and starry floun¬ 
der). 

(d) Location of trace metals in fish 

tissues. 

(e> Effects of crude oil on the exo¬ 
skeleton and hepatopancreas of crab, 
shrimp, and other crustaceans. 

( f) Fine structure of marine mammal 
skin in the normal state and after freeze 
or laser branding. 

(g) Morphology and localization of 
virus particles associated with flounder 
neoplasms and morphology of bacterio¬ 
phage which is responsible for the syn¬ 
thesis of toxins in the botulism organism. 

The article will also be used by re¬ 
search personnel, graduate students, and 
technicians who will be trained in the 
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theory and use of the microscope for use 
in their own research projects and in the 
above described research. Application re¬ 
ceived by commissioner of customs: 
January 6, 1976. 

Docket number: 76-00257. Applicant: 
College of the Holy Cross, Chemistry De¬ 
partment, Holy Cross College, Worcester 
MA 01610. Article: Flash Photolysis Ap¬ 
paratus for Teaching, Model DS-1 and 
accessories. Manufacturer: Baird & Tat- 
lock (London) Ltd., United Kingdom. 
Intended use of article: The article is 
intended to be used for educational pur¬ 
poses in the courses Bio-Physical Chem¬ 
istry Laboratory (Chem. 57): and Phys¬ 
ical Chemistry Laboratory iChem. 58). 
These laboratory courses are designed to 
illustrate the principles of biophysical 
and physical chemistry; to test the more 
important physical and chemical laws; to 
train in careful experimentation; to de¬ 
velop the habit of quantitative interpre¬ 
tation of physical chemical properties 
and to encourage ability in research. Ap¬ 
plication received by commissioner of 
customs: January 6, 1976. 

Docket Number: 76-00258. Applicant: 
Lovelace Foundation for Medical Educa¬ 
tion and Research, 5200 Gibson Blvd. SE., 
Albuquerque, New Mexico 87112. Article: 
Scanning Electron Microscope, Model 
JSM-35U. Manufacturer: JEOL Ltd., 
Japan. Intended use of article: The arti¬ 
cle is intended to be used in studies of the 
health effects of inhaled effluents from 
power plants which use a variety of fuels, 
such as nuclear fuels or coal in the fol¬ 
lowing three general areas: 

(1) Characterization of aerosol par¬ 
ticles, both those naturally occurring and 
those used in experimental studies. 

(2) The characterization of normal 
anatomic structures of the respiratory 
tract, particularly those that can be cor¬ 
related with physical and computer 
models of the lung. 

(3) The characterization of lesions in¬ 
duced by inhalation of power plant efflu¬ 
ents. 

Application receiver by Commissioner 
of Customs: January 6. 1976. 

Docket Number: 76-00259. Applicant: 
Children’s Hospital Medical Center. 300 
Longwood Avenue, Boston. Massachu¬ 
setts 02115. Article: Electron Micro¬ 
scope. Model JEM-100S. Manufacturer: 
JEOL, Japan. Intended use of article: 
The article is intended to be used for the 
study of ultrastructure of biological 
materials and single brain neurons. Ex¬ 
periments to be conducted involve 
characterization of brain cell develop¬ 
ment. In addition, the article is to be 
used for graduate instruction in ultra 
technique. Application received by Com¬ 
missioner of Customs: January 7,1976. 

Docket Number: 76-00260. Applicant: 
University of Missouri, 8001 Natural 
Bridge Road, St. Louis, Missouri 63121. 
Article: Pulsed Nuclear Magnetic Res¬ 
onance Spectrometer, SE180. Manu¬ 
facturer: Polaron Ltd., United Kingdom. 
Intended use of article: The article is in¬ 
tended to be used in studies of solutions 
of organic bases (e.g., pyridine) in water 
and in studies of solids (polymers and 
various pure organic and inorganic com¬ 
pounds). In the case of liquids, studies 
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of the nature of the rotational diffusion 
in the molecules and also the nature of 
the interactions between different mole¬ 
cules in solution will be conducted. In 
the case of solids, studies will be per¬ 
formed of the molecular motions exhib¬ 
ited by these substances. The objectives 
to be pursued in the course of the inves¬ 
tigation are the accurate measurement 
of relaxation times and the relating of 
the relaxation times to parameters char¬ 
acterizing motions in liquids and solids. 
Application received by Commissioner of 
Customs: January 7,1976. 

Docket Number: 76-00261. Applicant: 
University of California, Facility for Ad¬ 
vanced Instrumentation, Dfftis, Califor¬ 
nia 95616. Article: Image Editor module 
for an Imanco Quantimet 720 Image 
Analysing Computer. Manufacturer: 
Metals Research Ltd., United Kingdom. 
Intended use of article: The article is 
an accessory to an existing Imanco 
Quantimet Image Analysing Computer 
which will allow one to use a light pen to 
sketch in an infinitely variable window 
over the image so that undersirable fea¬ 
tures may be excluded or only desired 
features included in the measurement 
process. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Seppa. 

Director, 

Special Import Programs Division . 

1FR Doc.76-2605 Filed 1-28-76:8:45 am] 


UNIVERSITY OF VIRGINIA 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6(c) of 
the.Educational, Scientific, and Cultural 
Materials Importation Act of 1966 
(Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (40 FR 12253 et seq., 15 CFR 
701,1975). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce, Washington, D.C. 20230: 

Docket Number: 76-00160-65-10100. 
Applicant: University* of Virginia, Re¬ 
search Laboratories for the Engineering 
Sciences. Charlottesville, VA 22901. Ar¬ 
ticle: Chemical Vapor Deposition Ap¬ 
paratus. Manufacturer: Hermann 

Schladitz, West Germany. Intended use 
of article: The article is intended to be 
used for the study of the deposition of 
metallic layers and films of metals onto 
various substrates including glass, plas¬ 
tics and other metals. Structural and mi- 
crostructural properties of films will be 
studied in addition to adhesion to the 
substrates continuity of the films, vari¬ 
ous cleaning procedures for maximum 
adhesion and mechanical properties of 
the coated articles. The objectives of the 
study are to determine optimum con¬ 
ditions for applying metallic layers onto 
various substrates. 
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Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No in¬ 
stillment or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign ar¬ 
ticle provides metallization in a continu¬ 
ous mode with precise control over op¬ 
erating conditions. The National Bureau 
of Standards (NBS) advises in its mem¬ 
orandum dated January 8, 1975 that (1) 
the specification described above is 
pertinent to the applicant's intended 
purposes and (2) that it knows of no 
domestic Thstrument of equivalent 
scientific value to the foreign article for 
the applicant's intended purposes. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Seppa, 

Director. 

Special Import Programs Division. 

(FR Doc.76-2606 Filed 1-28-76:8:45 amj 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

National Institute of Education 

TECHNICAL ASSISTANCE FOR EXPE¬ 
RIENCED BASED CAREER EDUCATION 

Meeting 

Notice is hereby given that pursuant to 
authority contained in Section 405(e) (1) 
of the General Education Provisions Act 
(20 U.S.C. 1221e(e> (1)) the National 
Institute of Education (NIE> will provide 
technical assistance, subject to condi- 
itons noted below, to organizations wish¬ 
ing to implement and/or demonstrate the 
Experience Based Career Education Pro¬ 
gram (EBCE). EBCE is an experimental 
learning program in which students per¬ 
form non-paid work tasks and observe 
adults in their work environment. Stu¬ 
dents receive academic credit for success¬ 
ful completion of activities designed to 
integrate basic and general life skills with 
career exploration. 

NIE’s technical assistance is primarily 
intended to assist applicants in the cur¬ 
rent United States Office of Education 
grants competition conducted under au¬ 
thority contained in Section 142(c) of 
Part D of the Vocational Education Act 
of 1963, as amended (20 U.S.C. 1302(c)). 
This competition entertains proposals to 
implement and demonstrate (a> NIE’s 
EBCE program, (b) EBCE’s key compo¬ 
nents in conjunction with an in-school 
cluster structure designed for career ex¬ 
ploration and initial job preparation, or 
(c) EBCE’s key components in conjunc¬ 
tion with cooperative vocational educa¬ 
tion and work experience programs (see 
proposed criteria for selection of appli¬ 
cants in the Federal Register, Novem¬ 
ber 13. 1975 (40 F.R. 52962-52965). 

NIE will sponsor a series of meetings to 
provide detailed information about the 
EBCE program. Due to limited space, 
priority will be given to requests to at¬ 
tend from parties eligible to compete in 


the Fiscal Year 1976 “Part D“ competi¬ 
tion. If requests exceed available space, 
information will be provided on alterna¬ 
tive sources of assistance. All travel and 
per diem expenses will be borne by 
attendees. 

Interested parties from U.S. Office of 
Education Regions I-V, serving Connect¬ 
icut. Maine. Massachusetts, New Hamp¬ 
shire. Rhode Island, Vermont, New York, 
New Jersey, Puerto Rico, Virgin Islands, 
Delaware, District of Columbia, Mary¬ 
land, Pennsylvania, Virgina, West Vir¬ 
ginia, Alabama, Florida, Georgia, Ken¬ 
tucky, Mississippi. North Carolina, South 
Carolina. Tennessee. Illinois, Indiana. 
Michigan. Minnesota. Ohio, and Wiscon¬ 
sin, may obtain information from: 

Mr. Mark Blair, Research for Better Schools, 
1700 Market Street, Philadelphia. Pennsyl¬ 
vania 19103, Telephone number (215) 
561-4100. 

Interested parties from U.S. Office of 
Education Regions VT-X, serving Ar¬ 
kansas. Louisiana, New Mexico. Okla¬ 
homa, Texas. Iowa, Kansas, Missouri. 
Nebraska, Colorado. Montana. North 
Dakota, South Dakota, Utah. Wyoming, 
Arizona. California, Nevada, Hawaii, 
Guam, American Samoa, Trust Terri¬ 
tories, Alaska, Idaho, Oregon, and Wash¬ 
ington, may obtain information from: 

Dr. Rex Hagans. Northwest Regional Educa¬ 
tional Laboratory, 710 Southwest Second 
Avenue, Portland, Oregon 97204, Telephone 
number (503) 248-6893. 

In order to complete conference ar¬ 
rangements. requests for information 
should be made to the above persons as 
soon as possible, and reservations made 
no later than February 23, 1976. 

Dated: January 26,1976. 

Emerson J. Elliott, 

Acting Director. 

National Institute of Education. 

|FR Doc.76-2876 Filed 1-28-76:8:45 ami 


Office of Education 

FOREIGN LANGUAGE AND AREA 
STUDIES FELLOWSHIPS 

Proposed Criteria for Funding of 
Applications for Fiscal Year 1976 

Pursuant to the authority contained 
in section 601(b) of the National De¬ 
fense Education Act of 1958. as amended, 
(20 U.S.C. 51Kb) ), notice is hereby given 
that the Commissioner of Education, 
with the approval of the Secretary of 
Health, Education, and Welfare, pro¬ 
poses to issue the criteria set forth below 
as the basis on which applications sub¬ 
mitted under section 601(b) will be 
judged. Section 601 <b) authorizes the 
Commissioner to pay stipends to indi¬ 
viduals undergoing advanced training in 
modern foreign languages and area 
studies, international studies, and the 
international aspects of professional and 
other fields of study. In order to properly 
carry out this activity and to insure that 
such individuals receive training in pro¬ 
grams of high quality, the Commissioner 
requests applications from institutions 


of higher education for quotas of fel¬ 
lowships for studies of specific areas of 
the world. The Commissioner then al¬ 
locates quotas of fellowships to institu¬ 
tions whose applications he has ap¬ 
proved. 

The criteria read as follows: 

In addition to evaluation on the basis of 
the criteria found in the Office of Education 
General Provisions at 45 CFR 100a.26(bi. the 
Commissioner will evaluate applications for 
quotas of foreign language and area studies 
fellowships from institutions of higher edu¬ 
cation in accordance with the following 
criteria : 

(a) (1) The extent to which an institution 
which is applying for a quota of fellowships 
in African studies includes as part of its 
language and area studies program such dis¬ 
ciplines as economics, history, humanities 
(art. drama, music, philosophy, religion), 
sociology, and languages other than Swahili; 

(2) The extent to which an institution 
which is applying for a quota of fellowships 
In East Asian studies includes as part of its 
language and area studies program such dis¬ 
ciplines as anthropolgy. economics, geog¬ 
raphy, sociology, and humanities; 

(3) The extent to which an Institution 
which is applying for a quota of fellowships 
in East Europe Includes as a part of its 
language and area studies program such dis¬ 
ciplines as anthropology, geography, humani¬ 
ties, sociology, and languages other than Rus¬ 
sian: 

(4) The extent to which an institution 
which is applying for a quota of fellowships 
in Latin American studies includes as part of 
its language and area studies program such 
disciplines as humanities, sociology, Portu¬ 
guese, and Amerindian languages; 

(5) The extent to which an institution 
which is applying for a quota of fellowships 
in Middle Eastern studies includes as part of 
its language and area studies program such 
disciplines as anthropology, economics, geog¬ 
raphy, humanities, political science, sociol¬ 
ogy. and languages other than Hebrew; 

(6) The extent to which an Institution 
which is applying for a quota of fellowships 
in South Asian studies includes as part of its 
language and area studies program such dis¬ 
ciplines as anthropology, humanities, lin¬ 
guistics. literature, sociology, and geography; 

(7) The extent to which an institution 
which is applying for a quota of fellowships 
in Southeast Asian studies includes as part 
of its language and area studies program 
such disciplines as economics, history, hu¬ 
manities. linguistics, literature, and soci¬ 
ology; and 

(8) The extent to which an institution 
which is applying for a quota of fellowships 
in Western European studies includes as part 
of its language and area studies program 
such disciplines as political economy, soci¬ 
ology, and languages other than French, Ger¬ 
man, Italian, or Iberian Spanish; 

(b) The quality of the institution’s exist¬ 
ing foreign language and area studies pro¬ 
gram for the area for which a quota of fel¬ 
lowships Is being requested, as evidenced by 
course offerings, faculty, and library hold¬ 
ings; 

(c) The degree to which the institution 
proposes to have lntra-lnstitutional coopera¬ 
tion with other foreign language and area 
programs and the nature and extent of co¬ 
ordination with the institution's professional 
schools and other special university pro¬ 
grams; 

(d) The degree of institutional commit¬ 
ment to the development of the program, 
as evidenced by faculty appointments, uni¬ 
versity scholarships and teaching assistant - 
ships, and funding of library acquisitions; 
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(e) The degree requirements of the Institu¬ 
tion’s foreign language and area studies pro¬ 
grams with special emphasis on the extent to 
which that degree requires proficiency in one 
or more foreign language: 

(f) The extent to which the institution’s 
foreign language and area studies program 
provides extracurricular activities which en¬ 
hance the student's foreign language profi¬ 
ciency and knowledge of the world area he Is 
studying; and 

(g) Lowest priority will be given to appli¬ 
cations for fellowships in French. German. 
Italian or Iberian Spanish. 

(20US.C. 511(b).) 

Interested persons are invited to sub¬ 
mit written comments, suggestions, or 
objections regarding these criteria to the 
Internationa] Studies Branch, Division 
of International Education. Bureau of 
Postsecondary Education, Office of Edu¬ 
cation, Washington, D.C. 20202. Com¬ 
ments received in response to this notice 
will be available for public inspection at 
the above office on Mondays through 
Fridays between 8:30 a.m. and 4:30 p.m. 
All relevant material must be received 
on or before March 1, 1976. 

(Catalog of Federal Domestic Assistance Pro¬ 
grams: 13.434 Foreign Language and Area 
Studies—Fellowships) 

Dated: November 24,1975. 

T. H. Bell, 

U.S. Commissioner of Education. 

Approved: January 23.1976. 

Marjorie Lynch. 

Acting Secretary of Health, Edu¬ 
cation, and Welfare . 

JFR Doc.76-2611 Filed 1-28-76:8:45 am| 


FOREIGN LANGUAGE AND AREA 
STUDIES FELLOWSHIPS 

Closing Date for Receipt of Applications 

Notice is hereby given that pursuant 
to the authority contained in section 
601(b) of Title VI of the National De¬ 
fense Education Act of 1958, as amended 
(20 U.S.C. 511(b)), applications are be¬ 
ing accepted from institutions of higher 
education for quotas of fellowships un¬ 
der the Language and Area Studies Fel¬ 
lowships Programs. 

Application must be received by the 
U.S. Office of Education Application 
Control Center on or before March 5. 
1976. 

A. Application sent by mail. An appli¬ 
cation sent by mail should be addressed 
as follows: U.S. Office of Education, 
Grant and Procurement Management 
Division, Application Control Center, 400 
Maryland Avenue. SW.. Washington, 
D C. 20202, Attention: 13,434. An appli¬ 
cation sent by mail will be considered 
to be received on time by the Application 
Control Center if: 

d) The application was sent by regis¬ 
tered or certified mail not later than 
March 1 , 1976, as evidenced by the U.S. 
Postal Service postmark on the wrapper 


or envelope, or on the original receipt 
from the U.S. Postal Service; or 

(2) The application is received on or 
before the closing date, by either the De¬ 
partment of Health. Education, and Wel¬ 
fare. or the U.S. Office of Education mail 
rooms in Washington, D.C. In establish¬ 
ing the date of receipt, the Commissioner 
will rely on the time-date stamp of such 
mail rooms or other documentary evi¬ 
dence of receipt maintained by the De¬ 
partment of Health, Education, and Wel¬ 
fare, or the U.S. Office of Education. 

B. Hand delivered applications. An ap¬ 
plication to be hand delivered must be 
taken to the U.S. Office of Education 
Application Control Center, Room 5673. 
Regional Office Building Three, 7th and 
D Streets SW.. Washington. D.C. Hand 
delivered applications will be accepted 
daily between the hours of 8:00 a.m. and 
4:00 p.m. Washington. D.C. time except 
Saturdays. Sundays, or Federal holidays. 
Applications will not be accepted after 
4:00 p.m. on the closing date. 

C. Program information and forms. 
Information and application forms may 
be obtained from the International Stud¬ 
ies Branch, Division of International Ed¬ 
ucation, Bureau of Postsecondary Edu¬ 
cation, Office of Education. Washington 

D.C. 20202. 

D. Applicable regulations. The regula¬ 
tions applicable to this program include 
the Office of Education General Provi¬ 
sions Regulations (45 CFR Part 100a> 
and the criteria relating to Foreign Lan¬ 
guage and Area Studies fellowships pub¬ 
lished in this issue of the Federal Reg¬ 
ister. 

(Catalog of Federal Domestic Assistance 
Number 13.434; Higher Education—Language 
and Area Fellowships Program) 

Dated: November 24, 1975 . 

T. H. Bell, 

U.S. Commissioner of Education. 

[FR Doc.76-2613 Filed 1-28-76:8:45 am) 

CIVIL AERONAUTICS BOARD 

| Docket 27573; Agreement C.A.B. 25594; 
Order 76-1-90 J 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Relating to Specific Commodity 
Rates 

Issued under delegated authority Jan¬ 
uary 26,1976. 

An agreement has been filed with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act> 
and Part 261 of the Board’s Economic 
Regulations between various air carriers, 
foreign air carriers and other carriers, 
embodied in the resolutions of the Joint 
Traffic Conferences of the International 
Air Transport Association (LATA) . The 
agreement was adopted at the 20th meet¬ 
ing of the Joint Specific Commodity 


Rates Board held in Hollywood Beach. 
Florida on October 7-10, 1975 and has 
been assigned the above C.A.B. agree¬ 
ment number. 

With respect to air transportation as 
defined by the Act, the agreement pro¬ 
poses revisions to the specific commodity 
rates structures applicable on the North 
Atlantic. North/Central Pacific and 
South Pacific market areas. We will ap¬ 
prove the revisions to the North Atlantic 
rates (Attachment I>; ' as well as the 
new or changed descriptions (Attach¬ 
ment IV) 1 which have general applica¬ 
tion within air transportation as defined 
by the Act, but will disapprove the rates 
which reflect increases previously disap¬ 
proved by Order 75-12-146 dealing with 
the overall North/Central Pacific (At¬ 
tachment H)' and Order 75-11-78 deal¬ 
ing with the overall South Pacific (At¬ 
tachment III)’ cargo rate structure. 

Pursuant to authority duly delegated 
by the Board in the Board’s Regulations, 
14 CFR 385.14: 

1. It is not found that the North At¬ 
lantic specific commodity rates, listed in 
Attachment I, as well as the new or 
changed specific commodity descriptions 
in Attachment IV. which have general 
application in air transportation as de¬ 
fined by the Act, incorporated in Agree¬ 
ment C.A.B. 25594, are adverse to the 
public interest or in violation of the Act. 

2. It is found that the North/Central 
Pacific specific commodity rates, listed in 
Attachment H, and South Pacific specific 
commodity rates listed in Attachment 
III. incorporated in Agreement C.A.B. 
25594 are adverse to the public interest 
and in violation of the Act. 

Accordingly It is ordered, That: 

1. Those portions of Agreement C.A.B. 
25594 set forth in Attachments I and IV 
be and hereby are approved; and 

2. Those portions of Agreement C.A.B. 
25594 set forth in Attachments II and 
IIII be and hereby are disapproved. 

Persons entitled to petition the Board 
for review of this order, pursuant to the 
Board’s Regulations. 14 CFR 385.50, may 
file such petitions within ten days after 
the date of this order. 

This order shall be effective and be¬ 
come the action of the Civil Aeronautics 
Board upon expiration of the above 
period, unless within such period a peti¬ 
tion for review thereof is filed or the 
Board gives notice that it will review this 
order on its own motion. 

This order w f ill be published in the 
Federal Register. 

Tseal] Edwin Z. Holland, 

Secretary. 

|FR Doc.76-2618 Filed 1-28-76,8:45 amj 


1 Attachments filed as part of the original 
document. 
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FEDERAL COMMUNICATIONS 
COMMISSION 

| Docket No. 181281 

AMERICAN TELEPHONE AND 
TELEGRAPH CO. 

Rivisions of Tariff 

Recommended decision of the Chief, 
Common Carrier Bureau; in the matter 
of American Telephone and Telegraph 
Company, Long Lines Department, Re¬ 
visions of Tariff FCC No. 260 Private, 
Line Services, Series 5000 (TELPAK >, re¬ 
leased January 19, 1976. 
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lin. Esq., and Michael H. Bader. Esq. on be¬ 
half of Microwave Commun lea tons, Inc.; 
Curtis L. Wagner. Jr., Esq., on behalf of The 
Secretary of Defense and all other Federal 
Executive Agencies; Joseph M. Klttner. Esq., 
and Norman P. Leventhal, Esq.. (ABC, CBS. 
and NBC) Robert J. Kaufman, Esq., (ABC) 
Joseph DeFranco, Esq.. (CBS) and Howard 
Monderer. Esq., (NBC) on behalf of Ameri¬ 
can Broadcasting Companies, Inc., Columbia 
Broadcasting System. Inc. and National 
Broadcasting Company, Inc.; Charles R. Cut¬ 
ler, Esq., John L. Bartlett. Esq., and Michael 
Yourshaw, Esq., on behalf of Aeronautical 
Radio. Inc.; James E. Landry. Esq.. William 
E. Miller, Esq., and Herbert E. Forrest. Esq. 
(Air Transport Assoc, of America). Philip J. 
Hogan. Esq.. J. Richard Street. Esq., and 
Charles F. McErlean. Jr., Esq., (United Air 
Lines, Inc.) and Calvin Davison. Esq., (Eas¬ 
tern Air Lines, Inc.) on behalf of The Airline 
Industry Parties; Jeremiah Courtney. Esq., 
and Arthur Blooeton, Esq., on behalf of The 
Ad Hoc Telecommunications Committee 
(Bethlehem Steel Corporation, E. I. duPont 
de Nemours and Company, Ford Motor Com¬ 
pany. Monsanto Company, Olin Corporation, 
Republic Steel Corporation, Union Carbide 
Corporation. United States Steel Corpora¬ 
tion, Westinghouse Electric Corporation. 
American Express Company, Chrysler Cor¬ 
poration and EXXON); Jay E. Ricks, Esq., 
and Robert R. Bruce. Esq., on behalf of 
Hughes Sports Network, Inc.; Arthur Schel- 
ner, Esq., on behalf of Aerospace Industries 


lb Limited to those appearances shown on 
Proposed Findings of Fact and Conclusions. 


Association of America, Inc.; John R. Baskin. 
Esq., on behalf of United Press International. 
Inc.; Donald C. Beelar, Esq., on behalf of 
The Associated Press; and Richard P. Taylor. 
Esq., on behalf of The National Association 
of Motor Bus Owners. 

Recommended decision re Tariff Revi¬ 
sion, June 22, 1975 138 FR 16418 J . 

I, General Background 

1. This proceeding has its genesis in 
two Commission proceedings in the 
early 1960’s, i.e., the Original Telpak 
Investigation, Docket No. 14251 and The 
Domestic Telegraph Investigation, Dock¬ 
et No. 14650. 

2. On September 7, 1961, the Commis¬ 
sion instituted Docket No. 14251, an in¬ 
vestigation into the lawfulness of the Tel¬ 
pak tariff of American Telephone and 
Telegraph Company (AT&T or Bell). 
This tariff, which was Bell’s response to 
the stimulus of competition from private 
microwave radio systems, will be de¬ 
scribed in greater detail in the para¬ 
graphs to follow. On March 18, 1964, a 
Tentative Decision was adopted by the 
Commission in that docket after a hear¬ 
ing. in which it was concluded principally 
that: 

(a) Services furnished under the TEL 
PAK tariff and those furnished under 
various other private line tariffs are like 
communications services. 

(b) There are no material cost differ¬ 

ences attributable to furnishing a num¬ 
ber of channels to one customer under 
TELPAK as opposed to furnishing the 
same number of channels to several cus¬ 
tomers under the other private line 
tariffs. r _ . , 

(c) There is no justification for Telpak 
A (12 voice grade channels) and Telpak 
B (24 voice grade channels) in terms of 
competitive necessity, inasmuch as the 
rates for the equivalent number of chan¬ 
nels offered under ordinary private line 
tariffs are reasonably competitive with 
the costs of private microwave systems 

(d) There is apparent justification for 
Telpak C (60 voice grade channels) and 
D <240 voice grade channels) classifica¬ 
tions in terms of meeting competition 
from private microwave systems having 
channel capacities comparable to those 
offered by such Telpak classifications. 
However, we are unable to determine on 
this record that the rates for Telpak C 
and D classifications are compensatory 
in relation to the costs of furnishing the 
services offered thereunder, and there¬ 
fore, are unable to find that other users 
of AT&T Services will benefit and not be 
burdened by the application of such 
rates. (38 FCC 370,395.) 

3. In the meantime, the Commission, 
by Memorandum Opinion and Order, re¬ 
leased May 25, 1962 (62-533), in Docket 
14650, had instituted a broad inquiry into 
the domestic telegraph operations and 
services of The Western Union Telegraph 
Company (W.U.). This inquiry included, 
among other things, the cause for the 
decline in W.U.’s traffic volume and proi- 
itability, the prognosis for its continua¬ 
tion, and the needs of the public for a 
public message telegraph service. During 
the course of this proceeding, in response 
to W.U.’s allegation that Bell had his- 
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torically employed its monopoly voice 
services, i.e., its message toll telephone 
service < hereafter MTT or MTS>, to sub¬ 
sidize its competitive record services, the 
Telephone and Telegraph Committees of 
the Commission (who conducted the in¬ 
quiry > requested Bell to undertake a 
study “to ascertain Bell’s interstate in¬ 
vestment. revenues and expenses, and 
net earnings among its seven categories 
of services: MTT, wide area telephone 
service < WATS), teletypewriter exchange 
service <TWX>, private line telephone 
service, private line telegraph service, 
TELPAK. and all others”. (Report of the 
Telephone and Telegraph Committees in 
the Domestic Telegraph Investigation. 
Docket No 14650, p. 200 >. 

4. On December 23. 19:4. the Commis¬ 
sion adopted its Final Decision in the 
Telpak proceedings in Docket 14251 and 
offered tentative conclusions set forth 
above in paragraph 2. 37 FCC 1111. 1117. 
However, the Commission determined 
that the record in that Docket should be 
reopened to allow Bell to furnish proba¬ 
tive cost data to demonstrate that the 
Telpak C and D offerings are compensa¬ 
tory and do not burden the users of the 
other Bell Services. In this regard, the 
Commission noted that Bell was sched¬ 
uled to complete its 7-Way Cost Study 
in Docket No. 14650 by September 1, 
1965. The Commission believed that “it 
should be possible to develop from these 
cost studies more positive data relating 
to the cost of furnishing Telpak C and 
D”. It therefore ordered “that on or be¬ 
fore September 1, 1965, AT&T shall sub¬ 
mit for the record in the proceeding ad¬ 
ditional cost data on the basis of which 
the Commission may determine whether 
or not the existing rates for TELPAK C 
and D are compensatory, together with 
such revised tariff schedules as may be 
indicated by such data”. By the same 
Decision AT&T was directed to file tariffs 
to eliminate the unlawful discrimination 
found to exist between Telpak A and B 
classifications, on the one hand, and 
private line rates, on the other hand 
<37 FCC 1118). 

5. On September 10. 1965, AT&T sub¬ 
mitted the results of its “7-Way Cost 
Study” in Docket No. 14650. The results 
showed for the twelve-month period 
ending August 31. 1966, that the rate of 
return for Bell’s various services ranged 
from 10.1% for WATS to .3% for Telpak. 
Moreover, they showed that Bell’s earn¬ 
ings for its competitive services were sig¬ 
nificantly below- its system-wide rate of 
return, while its earnings on its two mo¬ 
nopoly services, MTT and WATS, were 
significantly in excess of its system-wide 
rate of return 

6. These 7-Way Cost Study results 
were among the principal factors which 
caused the Commission, on October 27. 
1965. to institute a broad, general in¬ 
vestigation into the lawfulness of all 
AT&T’s rates and services in Docket No. 
16258. In this regard, the Commission, 
m its Memorandum Opinion and Order 
of that date stated, inter alia: 

These levels of earnings, as well as the 
wide variations In such levels for different 
classes of service. Indicated the desirability 


of a thorough examination by the Commis¬ 
sion or the interstate rate structure of the 
Bell System to determine the lawfulness of 
the rate levels and rate relationships within 
that structure. The Importance of such a de¬ 
termination is underscored by the Tact that 
certain of the services involved are fur¬ 
nished by the Bell System In direct compe¬ 
tition with services offered by other carriers. 
To the extent that these services may be 
underpriced by the Bell System, this may 
have a competitive impact on such other 
carriers. «FCC 65-959) 

7. The Commission’s Telpak Decisions 
were appealed to the United States Court 
of Appeals for the District of Columbia 
Circuit and the effectiveness of these de¬ 
cisions was stayed pending the deter¬ 
mination of the appeal. After the Court 
of Appeals issued its Decision upholding 
the Commission in all respects and ter¬ 
minating its stay of the Commission’s 
Decision, the Commission, on Novem¬ 
ber 10, 1936. released a Memorandum 
Opinion and Order (FCC 66-1005). su¬ 
perseding its prior orders which had been 
stayed by the Court. In this subsequent 
order, the directive to AT&T to eliminate 
the unlawful discrimination found to 
exist between the rates for Telpak A and 
B, on the one hand, and private line 
rates, on the other, was reinstated. How¬ 
ever. rather than trying the issues of 
whether Telpak C and D were compen¬ 
satory in a reopened Docket No. 14251, 
the Commission determined to terminate 
that docket after the receipt of such 
tariff filings and supporting data, which 
AT&T was required to file within 60 days. 
The Commission further determined to 
enlarge the issues in Docket No. 16258 to 
include the question of the lawfulness 
under Section 201(b) of Telpak C and 
D. and to incorporate by reference the 
entire record in Docket No. 14251 in the 
record of Docket No. 16258. The Commis¬ 
sion explained its actions as follows: 

The purpose of Docket No. 16258. as we 
stated in our Memorandum Opinion and 
Order of January 26, 1966 (FCC 66-71). Is. 
among other things, to deal with variations 
in the level of earnings of different classes 
of service and not with individual rate 
components within rate classifications. We 
recognize, however, that when respondents 
comply with our order herein originally Is¬ 
sued in Docket No. 14251, adjustment of 
rates for Telpak A and B services and/or ex¬ 
isting private line rates could result and 
this may raise specific and detailed rate 
issues. Further, respondents' additional cost 
data as to TELPAK C and D. being required 
to be filed in Docket No. 16258, may be ac¬ 
companied by proposed changes in those 
rates. We do not wish such specific rate is¬ 
sues to become part of the more general 
issues of Docket No. 16258. Accordingly, when 
such tariff filings are made, if need there¬ 
fore arises, it Is expected that those issues 
will be examined in a separate docket. 

8. As indicated above, the Commission 
contemplated that while the overall rate 
relationships of Bell’s various services 
and the ratemaking principles and fac¬ 
tors relevant to the pricing of such 
services would be determined in Docket 
16258, the issues relating to specific 
services would be determined in separate 
proceedings. 

9. On March 25, 1968. the American 
Telephone and Telegraph Company 


(AT&T) filed with the Commission cer¬ 
tain increases in interstate private line 
service TELPAK rates set forth in 
AT&T’s Tariff FCC No. 260. By Order 
adopted April 10, 1968. FCC 68-388, 
the Commission suspended these in¬ 
creases for three months and desig¬ 
nated them for hearing in Docket No. 
18128. By Memorandum Opinion and 
Order adopted July 10. 1968. 13 FCC 
2d 853, the Commission specified to 
a greater extent the issues to be re¬ 
solved herein and distinguished the 
scope of this proceeding from the 
then pending Bell System interstate rate 
proceeding (Phase 1-B of Docket No. 
16258) and the then pending TELPAK 
sharing proceeding (Docket No. 17457). 
As to the issues herein the Commission 
stated that “* * • because TELPAK serv¬ 
ice is, in essence, a rate classification 
within the family of private line services 
offered by respondents, appropriate con¬ 
sideration of the reasonableness of Tel¬ 
pak rates requires simultaneous and co- 
nue requirements. The Commission fur- 
private line tariffs.” Thus, with the spec¬ 
ified exception of audio and video pro¬ 
gram transmission private line service 
tariffs, the investigation herein was 
broadened to encompass the lawfulness 
of all of the private line service line serv¬ 
ice offerings of AT&T. 

10. In its July 10, 1968. decision, the 
Commission explained that Phase 1-B of 
Docket No. 16258 was designed to develop 
the principles which would determine the 
overall contribution that the principal 
classes of services should make to the 
total interstate revenue requirements of 
the Bell System and to determine wheth¬ 
er competitive or other valid consider¬ 
ations justify the pricing discrimination 
existing in the Telpak rate offering: and, 
if so. whether existing or proposed rates 
for Telpak will make an appropriate con¬ 
tribution to Bell’s total interstate reve¬ 
nue requirements. The Commission fur¬ 
ther stated that Phase 1-B of Docket No. 
16258 and Docket No. 17457 should con¬ 
tinue in active status but that the Dock¬ 
et No. 18128 hearings should be held in 
abeyance pending determination of the 
appropriate rate principles in Docket No. 
16258 and the TELPAK sharing in Dock¬ 
et No. 17457. 

11. In its action herein of July 10. 
1968, the Commission imposed an ac¬ 
counting requirement on the Bell com¬ 
panies and provided for passible refunds 
of the suspended TELPAK rate increases. 
The Commission also suspended for three 
months, with a similar accounting order, 
certain increases in teletypewriter sta¬ 
tion equipment private line rates which 
AT&T had filed to become effective in 
August 1968, and the lawfulness of such 
increases was also made an issue in this 
proceeding. Furthermore, the Commis¬ 
sion specified that the issues to be re¬ 
solved herein with respect to the sus¬ 
pended TELPAK and equipment rates 
were to be whether the suspended tariffs 
were just and reasonable under section 
201(b) and free of undue discrimination 
under section 202(a) and whether the 
Commission should prescribe new tariffs 
under section 205 of the Act. 
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12. The scope of the proceedings in 
this case was broadened further by Or¬ 
der of the Commission on July 24, 1968, 
FCC 68-756, suspending certain tariffs 
of The Western Union Telegraph Com¬ 
pany for three months. These tariffs pro¬ 
posed increases in rates for Western Un¬ 
ion’s teleprinter station equipment. The 
same issues of lawfulness applicable to 
AT&T’s suspended rates were made ap¬ 
plicable to the Western Union rates. 

13. Although the hearings ordered 
herein were in deferred status during 
1968, the proceedings in Phase 1-B of 
Docket 16258 continued to be active with 
particular reference to testimony on the 
central issue of the appropriate rate level 
for each of the principal classes of serv¬ 
ice offered by the Bell System. Concerned 
in part for the need to expedite the com¬ 
pletion of the proceedings in Phase 1-B 
of Docket No. 16258, the Commission, 
through its Telephone Committee, issued 
an order on February 18, 1969 (FCC 
69M-197), calling for off-the-record 
conferences of counsel for the parties as 
well as counsel and staff for the Chief, 
Common Carrier Bureau “to facilitate 
the possibility of resolution of some or 
all of the pending issues by actual agree¬ 
ment/’ A direct result of these confer¬ 
ences was the development of a “State¬ 
ment of Ratemaking Principles and Fac¬ 
tors’’ which tvas issued on May 28, 1969 
(18 FCC 2d at 765-769; Docket No. 16258 
at TR. 22329-22341) by the parties and 
the Chief, Common Carrier Bureau. This 
“Statement” was comprised of a stipu¬ 
lation declaring certain ratemaking prin¬ 
ciples and factors to be acceptable to the 
parties and the Bureau and also sug¬ 
gesting procedures designed to effectuate 
the principles so stipulated. Among the 
procedures agreed to and set forth in the 
Statement was that AT&T agreed “to 
make new studies in conformity with the 
principles agreed to herein, and there¬ 
after to file such further specific rate ad¬ 
justments as may be consistent there¬ 
with.” In view of the significance in this 
proceeding of the “Statement" the full 
text is attached hereto as Appendix A. 

14. On July 29, 1969, the Commission 
took note of the stipulation, 18 FCC 2d 
at 763-764, without necessarily approv¬ 
ing it. and adopted the recommended 
procedures (except the recommendation 
that the TELPAK sharing proceeding be 
reopened and consolidated with the pro¬ 
ceedings herein.) The Commission stated 
that: 

The record developed in Docket 16258 pro¬ 
vides an examination of pricing principles 
which we believe is of unprecedented scope 
in regulatory proceedings. It affords a sound 
basis upon which to determine theoretical 
ratemaking principles which can then be 
tested and applied in the context of ratemak¬ 
ing proceedings dealing with respondents' 
rate structure and the prices to be charged 
for their specific services. It is readily appar¬ 
ent that the techniques or methodology for 
developing the data needed to test and apply 
long-run incremental cost principles require 
formulation. Implementation of the stipula¬ 
tion and development of such needed data 
will substantially benefit from the extensive 
testimony and cross-examination which oc¬ 
curred in Docket 16258, and will permit us to 


proceed to the testing of specific rate-mak¬ 
ing principles in the light of the issues in the 
Telpak-Private Line case (Docket 18128), the 
new program transmission rates, and such 
additional issues that may arise. Thus, if we 
follow the procedures recommended, the full 
benefits of the record so far developed will 
not be lost or minimized. Moreover, we be¬ 
lieve that the procedures will enable us to 
reach these rate Issues with greater dispatch 
and effectiveness than if further extended 
hearings were held in Docket 16258. 

Accordingly, the Commission incorpo¬ 
rated the record of Phase 1-B of Docket 
No. 16258 and the record of the original 
TELPAK proceeding, Docket No. 14251, 
into the proceedings in this docket. 

15. Thus, as of the end of July 1969, 
the proceedings herein in Docket 18128 
had grown from the original investiga¬ 
tion of the lawfulness of TELPAK rate 
increases proposed by AT&T on March 
25, 1968, into a general investigation of 
AT&T’s and Western Union’s private line 
tariffs, other than the program trans¬ 
mission services, including the issue of 
the overall contribution that each prin¬ 
cipal individual private line service 
should make to the interstate revenue re¬ 
quirements of the respective carriers. 

16. In accordance with the above-men¬ 
tioned Statement of Ratemaking Princi¬ 
ples and Factors, AT&T conducted up¬ 
dated studies of the appropriate market 
and cost factors involved. Based on the 
results of these new studies, AT&T filed 
new proposed tariffs on October 1, 1969, 
which would increase further its TEL¬ 
PAK rates. These were suspended on Oc¬ 
tober 29, 1969, for three months and set 
for hearing In this proceeding; 20 FCC 
2d 388 (1969). By this action, the Com¬ 
mission also directed that the hearings 
herein be removed from a deferred status 
and should proceed as expeditiously as 
possible. 20 FCC 2d 388. In addition, the 
Commission also set for hearing herein 
AT&T’s experimental Series 11000 wide¬ 
band private line service. However, the 
service was terminated on May 1, 1973. 
Petitions for reconsideration of the Oc¬ 
tober 29, 1969, action of the Commission 
suspending the proposed TELPAK rate 
increases were denied by the Commis¬ 
sion. 21 FCC 2d 1. The attempt by cer¬ 
tain customers through judicial review 
to prevent the TELPAK rate increases 
filed October 1, 1969, from going into 
effect failed when the United States 
Court of Appeals for the District of Co¬ 
lumbia affirmed the Commission’s vari¬ 
ous actions referred to above. Associated 
Press v. FCC, 448 F. 1095 0971). Western 
Union matched AT&T’s TELPAK rates 
and these rates were also suspended by 
the Commission and set for hearing here¬ 
in, by Memorandum Opinion and Order 
FCC 69-1345 (adopted December 10, 
1969). 

17. With regard to AT&T’s program 
transmission private line services, the 
lawfulness of the rates for these services 
was being considered separately from the 
other private line services. Thus, on Jan¬ 
uary 30, 1968, an Initial Decision was 
issued in Sports Network, Inc. v. AT&T 
(Docket No. 16043). 25 FCC 2d 560. In 
pertinent part the Examiner concluded 
that the charges and classifications ap¬ 


plicable to video private line service fur¬ 
nished both on a monthly and on an oc¬ 
casional basis were unjust, unreasonable 
and unduly discriminatory and ordered 
AT&T to revise its tariffs. The Review 
Board upheld the Examiner’s decision. 25 
FCC 2d 550 (1970). In compliance with 
the Examiner’s Decision, AT&T filed re¬ 
vised tariffs on February 1, 1968 for its 
video program transmission services. 
The effective date of these revisions was 
postponed by AT&T to October 1, 1969. 
to enable them to make new cost, and 
market studies relevant to the service 
offering. By Order FCC 69-1038, the 
Commission, on September 24, 1969, sus¬ 
pended for one day and set for hearing 
the revised video transmission rates, (34 
Fed. Reg. 15671) and initiated a separate 
proceeding in Docket 18684 for that pro¬ 
ceeding. AT&T also filed tariffs on Sep¬ 
tember 25, 1969, setting forth revised 
charges for the audio program trans¬ 
mission service. These were also sus¬ 
pended for three months and set for 
hearing in the separate Docket 18684. 
(Memorandum Opinion and Order 
adopted October 29, 1969, FCC 69-1197, 
34 Fed. Reg. 18397). Through informal 
conferences all of the issues concerning 
the audio services were resolved in Dock¬ 
et 18684 (See Orders of the Examiner 
FCC 70M-808, June 5, 1970, and FCC 
70M-941, July 1. 1970. However, the law¬ 
fulness of the video private line services 
continued to be an unresolved issue in 
Docket 18684. 

18. On February 18,1970, the Commis¬ 
sion terminated the proceedings in Phase 
1-B of Docket 16258. 21 FCC 2d 495. The 
Commission emphasized that the various 
rate revisions which had been made by 
AT&T, allegedly in conformity with the 
Statement of Rate-Making Principles 
would be reviewed in the context of this 
proceeding and the proceedings in Dock¬ 
et 18684. It was made clear by the Com¬ 
mission that its principal concern was 
with the lawfulness of the rate levels of 
each of AT&T’s major categories of serv¬ 
ice and that that central issue was to be 
resolved herein and in Docket No. 18684. 
Specifically, the commission stated that: 

In the event it is determined that one 
service has burdened any other service, we 
should be in a position to order an elimina¬ 
tion of the causes of such burden. Accord¬ 
ingly, we will include this issue in dockets 
18128, 18684. 

and that: 

• • • it is contemplated that as a result 
of these further hearings, a determination 
will be made with respect to the appropriate 
rate level for each of Bell’s major categories 
of service. 21 FCC 2d at 497. 

19. By June 10, 1970 the Commission 
had decided that the investigations 
herein and in Docket No. 18684 should be 
consolidated since all of the services 
being investigated in one or the other of 
the 2 proceedings were forms of private 
line service and were offered in the same 
tariffs. 23 FCC 2d 503. By such consolida¬ 
tion the Commission stated that it could 
“view the totality of costs for all of 
AT&T’s interstate services so that the 
question of interstate burden can be 
examined and if necessary be corrected 
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• • •" However, the then pending TWX 
rate proceeding (Docket 18718) was not 
consolidated with the proceeding herein 
and inasmuch as the TWX service was 
subsequently acquired from AT&T by 
Western Union that separate proceeding 
was rendered moot. 

20. On June 10, 1970, the Commission 
denied various petitions for reconsidera¬ 
tion of its February 18, 1970, action 
specifying rate level questions as being 
among the issues to be resolved in this 
proceeding. 23 FCC 2d at 50%. Prehear¬ 
ing conferences were held on January 8, 
July 10, and September 17.1970. The first 
portion of AT&T’s direct case was dis¬ 
tributed to the parties, to the Common 
Carrier Bureau and to the Hearing 
Examiner in April and July 1970. Hear¬ 
ings commenced on September 28, 1970. 

21. On November 20, 1970, AT&T filed 
tariffs increasing charges for interstate 
message toll telephone service (MTS or 
MTT). AT&T postponed the effectiveness 
of these tariff revisions at the request 
of the Commission pending an expedited 
hearing on the lawfulness of the in¬ 
creases. As an interim measure the Com¬ 
mission granted special permission to 
AT&T to file lesser increases and these 
were suspended and set for hearing with 
an accounting and refund order in 
Docket 19129. 27 FCC 2d 149 and 27 FCC 
2d 151 (1971). Certain of the issues 
raised by the MTS rate increases were 
designated for resolution herein. In per¬ 
tinent-part, the Commission stated: 

In addition to the determination to be 
made herein regarding the Just and reason¬ 
able rate of return to be allowed AT&T on 
Its interstate operations, a number of other 
important Issues are presented for determi¬ 
nation. as indicated in our letter of Jan¬ 
uary 12, 1971. The subject tariff filings rest 
on an implicit conclusion that the additional 
revenue requirements claimed by AT&T and 
the Bell System companies should be met by 
imposing higher charges on MTT users, to 
the exclusion of increases or adjustments in 
the rates of other classes of service provided 
by them. The basis for this assumption is 
now shown and we expect AT&T to carry the 
burden of proof on this issue in Docket No. 
18128, in which we also expect AT&T to 
demonstrate that the instant rate increases 
do not Involve any cross-subsidization of 
other services provided by the carriers in¬ 
volved. 

22. A “separated” Tidal Staff of the 
Common Carrier Bureau was desig¬ 
nated to try the issues in Docket No. 
19129. By petition, the Trial Staff re¬ 
quested the Commission to make clear 
whether, if it is decided that AT&T 
should be allowed higher revenue re¬ 
quirements (in the rate of return part 
of Docket No. 19129), such increase in 
revenue requirements could be gained by 
increasing MTS rates only. AT&T con¬ 
tends that this would be more appropri¬ 
ately considered within the scope of the 
proceeding herein but agreed, on an in¬ 
terim basis, to consider rate increases, 
when necessary, for services other than 
MTS and stated that it would adhere to 
“sound rate-making principles” in so 
doing. By Memorandum Opinion and 
Order adopted June 24, 1971 (30 FCC 2d 
503», the Commission accepted AT&T’s 
Proposal and ruled as follows: 


NOTICES 

Consistent with AT&T’s proposal, the Com¬ 
mission. after issuance of its decision on the 
first phase of Docket No. 19129, will expect 
AT&T to propose an appropriate rate ad¬ 
justment for its interstate services, which 
would, of course, be reviewed and made sub¬ 
ject to an accounting order and possible re¬ 
fund as may be found Justified in the final 
decision in Docket No. 18128. 

On November 22, 1972, the Commission 
rejected a petition for reconsideration 
filed by MCI in opposition to this ruling 
(Decision and Order in Docket No. 19129, 
38 FCC 2d 213) and reiterated that the 
question of whether AT&T is able to jus¬ 
tify its policy of not increasing the pri¬ 
vate line rates to meet revenue require¬ 
ments is an issue in the proceeding here¬ 
in. (See also action of the Commission, 
reported at 38 FCC 2d 984 >. 

23. On December 6, 1971, AT&T filed 

new proposed TELPAK private line 
telephone and private line telegraph 
services rates. In its Memorandum Opin¬ 
ion and Order (33 FCC 2d 522) adopted 
February 3, 1972, the Commission 

ordered a full three month suspension of 
the increases with provision for account¬ 
ing and refund and set these TELPAK 
revisions for hearing in this docket. In 
addition, the Commission concluded that 
“any further tariff revisions relating to 
the services under investigation will un¬ 
duly disrupt or delay the conclusion of 
the case.” and included a “freeze” order 
in its Memorandum Opinion and Order 
as follows: 

It is further ordered , That, in order to best 
conduce to the proper dispatch of the Com¬ 
mission and to the ends of Justice, pursuant 
to section 4(J) of the Communications Act 
of 1934, as amended. Respondents shall file 
no further tariff revisions relating to the 
services under investigation in Docket Nos. 
18128 and 18684 prior to the entering of a 
final decision therein unless authorized by 
special permission of the Commission. 

The Commission denied petitions for 
reconsideration of tills action by Memo¬ 
randum Opinion and Order adopted 
July 12, 1972 (36 FCC 2d 484), stating 
that such a freeze was “a temporary and 
essential administrative measure, taken 
to deal with exigent circumstances, prior 
to a final decision on the merits,” and 
that, “a decision on whether to grant or 
deny a request for special permission 
would not constitute a determination 
with respect to the lawfulness of the 
proposed tariffs.” Pursuant to this re¬ 
quirement, the Commission permitted 
Western Union, after a one-day suspen¬ 
sion, to increase its private line rates to 
the same levels filed by AT&T on Decem¬ 
ber 6, 1972, 34 FCC 2d 839. and the law¬ 
fulness of such rates was placed in issue 
herein. 

24. By Application 903, filed Octo¬ 
ber 16,1972, AT&T requested special per¬ 
mission to file further revisions in its 
video private line tariffs. On Novem¬ 
ber 13, 1972, at the request of the Chief, 
Common Carrier Bureau, AT&T filed cost 
and other data in support of the pro¬ 
posed tariff filing. After receiving public 
comments on the AT&T application, the 
Commission, by Memorandum Opinion 
and Order, FCC 73-502, released May 15, 
1973, declined to grant Application No. 
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903 in its entirety and designated the 
matter for ora’ argument on June 26, 
1973, in Docket 18684. The Commission 
permitted a portion of the rate proposal 
to become effective as requested by AT&T 
but denied AT&T’s request as to the re¬ 
mainder of its purpose. The Commission 
stated, among other things, that it 
wished to decide in the oral argument 
proceedings, certain internal rate struc¬ 
ture questions in Docket 18684 on a 
priority basis in the relatively near 
future but that “In our later decision in 
Docket 18128, we will determine the ap¬ 
propriate overall revenue requirements 
and rate levels necessary to meet such 
requirements for the principal classes of 
service including the TV Program Trans¬ 
mission service.” Several Petitions for 
Enlargement of Issues for Modification 
of the May 15, 1973, Memorandum Opin¬ 
ion for delay in the various deadlines 
established and for reconsideration of 
the May 15, 1973, Memorandum Opinion 
and Order were denied. Legal briefs 
were filed on June 5 1973 and oral argu¬ 
ment was heard on June 26. 1973. As 
directed by the Commission, the Chief. 
Common Carrier Bureau, held a number 
of settlement conferences with the par¬ 
ties. By stipulation signed November 27, 
1973, the participants agreed to a 2-year 
experimental period during which cer¬ 
tain stipulated rates and conditions 
would apply to the video private line 
service. The Commission approved this 
stipulation and terminated the proceed¬ 
ings in Docket No. 18684 on December 11,. 
1973, 44 FCC 2d 525. Thus, although the 
rate structure issues in that docket are 
now moot, the issue of the rate level for 
the video program transmission service 
remains to be resolved herein. After re¬ 
lease of the May 15, 1973, Memorandum 
of Opinion and Order, AT&T petitioned 
the United States Court of Appeals for 
the Second Circuit for review of the 
Commission’s action, and, on October 19, 
1973, the Court reversed, holding that 
the Commission lacked authority to re¬ 
quire prior special permission before 
AT&T could file its program transmis¬ 
sion revisions. 

25. The evidentiary hearings herein 
began on September 28. 1970, and con¬ 
cluded on August 8. 1972. Fifty-three 
witnesses presented testimony and evi¬ 
dence. There are approximately 27,000 
pages of transcripts and exhibits. The 
Administrative Law Judge officially 
closed the record on December 11, 1972, 
and certified the record to the Commis¬ 
sion without preparation of an initial or 
recommended decision (FCC 72M-15281. 
Proposed Findings of Facts and Conclu¬ 
sions were submitted on March 12, 1973, 
and Replies thereto were submitted on 
May 14, 1973. 

II. Parties 

26. Respondents in this case are AT&T, 
Western Union and all carriers set 
forth in AT&T's Tariff FCC No. 260 as 
concurring carriers (13 FCC 2d at 858). 
These include all of the operating com¬ 
panies of the Bell System and certain in¬ 
dependent telephone companies. Several 
user groups intervened as parties. In- 
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eluded among these were the Secretary 
of Defense and all Executive Agencies of 
the United States Government (Execu¬ 
tive Agencies). Aeronautical Radio. Inc. 
(ARINC). Aerospace Industries Asso¬ 
ciation of America, Inc. (AIA), Associa¬ 
tion of American Railroads (Railroads), 
Air Transport Association and individual 
airlines (Airlines), American Trucking 
Association (Truckers), National Asso¬ 
ciation of Motor Bus Owners (NAMBO), 
Bethlehem Steel Corporation, the three 
larger broadcasting networks (American 
Broadcasting Companies. Inc. (ABC), 
Columbia Broadcasting System. Inc. 
(CBS), and National Broadcasting Com¬ 
pany, Inc. (NBC) (Networks), Hughes 
Sports Network, Inc. (Hughes), several 
Individual broadcasting stations and the 
Secretary of the Army. Other carriers in¬ 
terested intervened as parties. There 
were the United States Independent 
Telephone Association (USITA). Micro- 
wave Communications, Inc. (MCI) and 
Data Transmission Company (DAT- 
RAN). 

27. Although the Common Carrier Bu¬ 
reau is not a party in these proceedings, 
AT&T raised certain questions concern¬ 
ing the role of the Bureau in the trial of 
the case. In its Memorandum Opinion 
and Order of June 10, 1970 (23 FCC 2d 
503), the Commission defined the respec¬ 
tive roles of the Hearing Examiner (now 
Administrative Law Judge) and the 
Chief, Common Carrier Bureau as 
* follows: 

Accordingly, It is ordered. That dockets 
Nos. 18128 and 18684 are hereby consolidated 
for hearing, and that a single hearing ex¬ 
aminer shall be designated to preside at the 
consolidated hearing and that he shall cer¬ 
tify the record, without preparation of an 
initial or recommended decision, and the 
Chief of the Common Carrier Bureau shall 
thereafter issue a recommended decision 
which shall be subject to the submittal of 
exceptions and requests for oral argument 
and thereafter the Commission shall issue its 
final decision. 

A petition filed by AT&T of these proce¬ 
dures was denied by the Commission (25 
FCC 2d 835). It reaffirmed its “policy of 
having the Chief of the Common Carrier 
Bureau and his staff participate in a 
decisional capacity in this type of rule- 
making proceeding.” Various other peti¬ 
tions were filed by AT&T challenging the 
role of the Common Carrier Bureau par¬ 
ticularly in its role as a decision maker 
while actively participating in the 
evidentiary hearings. These were also 
denied by the Commission (30 FCC 2d 
725 and 32 FCC 2d 89). Thus, members 
of the staff of the Common Carrier Bu¬ 
reau participated on behalf of the Chief, 
Common Carrier Bureau, in the presen¬ 
tation of witnesses offering direct testi¬ 
mony and exhibits for the record, in the 
examination of AT&T witnesses, execu¬ 
tive cross-examination of the many wit¬ 
nesses who testified and otherwise func¬ 
tioning as rule-making investigators, 
in. Discussion 

SERVICE AND RATE CATEGORIES 

28. We are concerned in this proceed¬ 
ing with the eight categories of services 


and rates currently offered by Bell ,f as 
follows : 

Private Line Telephone Service. 

Private Line Audio Program Transmission 
Service. 

Private Line Video Program Transmission 
Service. 

Telpak Bulk Rates for Private Line Tele¬ 
phone and Telegraph Service. 

Private Line Telpak (Broadband) Service. 
Private Line Telegraph Service. 

Message Toll Telephone Service (MTT or 
MTS). 

Wide Area Telephone Service (WATS) . 

and four of W.U.’s principal categories 
of services and rates currently offered, 
as follows: 

Leased Line Telegraph Service. 

Leased Line Telephone Service. 

Leased Line Telpak (Broadband) Service. 
Telpak Bulk Rates for Leased Line Tele¬ 
phone and Telegraph Service. 

29. MTS and WATS services constitute 
the basic message switched toll services 
of Bell furnished over the national tele¬ 
phone network. There are no competitive 
alternative sources of supply for these 
monopoly services of Bell and they con¬ 
stitute Bells main sources of revenue and 
earnings. Such services are predominant¬ 
ly used for voice transmission but they 
are also used to a significant extent for 
the transmission of data and facsimile 
through the use of appropriate terminals 
and interface devices. The five categories 
of Private Line Telegraph, Telephone, 
Audio, Telpak (Broadband) and Video 
Services are the specialized private line 
communications services of Bell that are 
competitive with other suppliers of spe¬ 
cialized services. These services offer to 
the public a wide spectrum of specialized 
services that vary in channel bandwidths 
or capacities from the narrow-band priv¬ 
ate line telegraph service, suitable for 
low-speed teleprinter transmissions, to 
very high bandwidth private line video 
service, suitable for transmitting color 
television program material. Telpak is 
unique in that it is both a service and 
rate category. Under the Telpak Service 
category, the customer may obtain dis¬ 
crete broadband channels suitable for 
high-speed data (Telpak C, equivalent 
to about 240 kHz in bandwidth and Tel¬ 
pak D, equivalent to about 1000 kHz 
bandwidth). However, under the Telpak 
rate offering, a customer obtains ordi¬ 
nary private line telephone and telegraph 
services similar in all respects to Priv¬ 
ate Line Telegraph and Telephone Serv¬ 
ice but at bulk rate discounts (for up to 
60 voice grade channels for Telpak C and 
up to 240 voice grade channels for Telpak 
D). 

30. The four categories of services and 
rates listed above for W.U. are generally 
comparable to and competitive w T ith 
Bell’s Private Line Telegraph, Telephone 
and Broadband Telpak Services and Tel¬ 
pak bulk rates. 

TARIFFS 

31. As indicated in the foregoing 
statement of the background to the pro¬ 
ceeding, a number of individual tariff 


»« Bell no longer offers TWX and Series 
11000 Private Line Services. 


submissions were filed by both AT&T and 
W.U. during the substantial period of 
time that this case has been pending. 
Each filing raised questions of lawfulness 
which prompted the Commission to des¬ 
ignate them for hearing. 

32. The tariff submissions that are rel¬ 
evant to the proceeding may be divided 
into two groups. First, there are several 
tariff filings that were designated for 
hearing exclusively in this Docket (No. 
18128). We need not identify these in¬ 
dividual filings with particularity at this 
time. It is sufficient to state that they 
all related to one or more of the special¬ 
ized private or leased line service and 
rate categories of Bell and W.U. listed 
above. In designating such tariff re¬ 
visions for hearing, the Commission 
framed the issues in the broad statutory 
language of sections 201-205 of the Act 
and imposed upon the carriers the bur¬ 
den of demonstrating not only the law¬ 
fulness of each tariff revision but also 
the lawfulness of the internal rate struc- 
private or leased line tariffs in all re¬ 
spects. This included, inter alia, the law¬ 
fulness of the rate levels for each of the 
service or rate classes involved, as well as 
the lawfulness of the internal rate struc¬ 
ture and rate relationships w’ithin and 
among each such classifications. 

33. Second, in addition to the afore¬ 
mentioned tariff revisions, AT&T filed 
other pertinent tariff revisions that are 
also in issue herein although initially set 
for hearing in other Dockets. These in¬ 
cluded revisions in AT&T tariffs for MTS 
and WATS (Docket No. 19129) and for 
Audio and Video Program Transmission 
Services (Docket No. 18684). The initial 
orders in these cases also raised questions 
of lawfulness both as to rate levels for 
each class of service and as to internal 
rate structure and rate relationships 
within each of these services. However, 
through appropriate orders in the other 
Dockets (Dockets Nos. 19129 and 18684), 
the Commission ruled that the MTS, 
WATS and Audio/Video tariffs were to be 
considered herein insofar as the rate 
levels of each such class of service were 
concerned. 

BELL'S RATE LEVELS ONLY TO BE CONSIDERED 

34. Although the initial hearing orders 
of the Commission in this proceeding 
designated for hearing all of the private 
or leased line service and rate classifica¬ 
tions of Bell and W.U. on broad issues, 
the Commission later made it clear that 
it was concerned herein with one basic 
and fundamental issue. It expressed its 
principal concern as follows: 

The fundamental questions which this 
proceeding is expected to resolve are: what 
should be the appropriate earnings relation¬ 
ship among the various Interstate services 
offered by the Beil System? And, how should 
the contribution to total earnings by each 
service be measured? (33 FCC 2d 522. 524; 
see also 32 FCC 2d 89, 90; 34 FCC 2d 839. 840; 
36 FCC 2d 484,488.) 

In a more formal way, the Commission 
stated the issues herein on statutory 
terms as follows: 

(a) Whether the rate levels for (1) hies- 
sage toll telephone service, (2) WATS, (3) 
private line telephone grade service, (4) pri* 
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vate line telegraph grade service, (5) audio 
and video program transmission services, (6) 
TAVX and (7) all other service are or will be 
just and reasonable within the meaning of 
section 201(b) of the Communications Act 
of 1934. 

(b) Whether the rate levels for the above- 
mentioned services will subject any person or 
class of persons to unjust or unreasonable 
preference or advantage to any person, class 
of persons or locality, or subject any per¬ 
son, class of persons or locality to any undue 
or unreasonable prejudice or disadvantage 
within the meaning of section 202(a) of the 
Communications Act of 1934. 

(c) Whether the Commission should pre¬ 
scribe Just and reasonable rate levels with 
respect to any or all of the above-mentioned 
services placed at Issue by this order, and, if 
so, what rate levels should be prescribed. 
(21 FCC 2d 495, 497.) 

35. Accordingly, in view of the fore¬ 
going. and the unprecedented scope and 
complexity of the record herein, we shall 
limit our decision herein to the funda¬ 
mental rate level issues set forth above. 
We shall not undertake, in this decision, 
to resolve any rate structure or internal 
rate relationship questions concerning 
the private line or rate categories of Bell 
or W.U. Moreover, since it is clear that 
the Commission’s concern in this pro¬ 
ceeding is with the rate levels of Bell’s 
service and rate classification, we shall 
not address the questions of either the 
propriety of W.U.’s rate levels or of W.U. 
rate structures. Parties interested in the 
resolution of such questions will have 
adequate remedies by complaint or peti¬ 
tion to obtain appropriate relief in ac¬ 
cordance with the provisions of the Act 
and the Commission’s Rules. 

QUESTIONS TO BE RESOLVED 

33. Upon careful review of the record, 
the proposed findings, conclusions, and 
supporting briefs submitted by the par¬ 
ties, we are of the view that, in resolving 
the above-stated fundamental issue re¬ 
lating to Bell's principal service and rate 
categories, the Commission must address 
the following questions : 

(1) Whether and to what extent there 
is or will be any cross-subsidization 
among the aforementioned eight princi¬ 
pal interstate service and rate categor¬ 
ies of Bell; 

(2) Whether and to what extent the 
“Long Run Incremental Cost” (LRIC), 
“burden test”, and “retrospective ac¬ 
countability” approaches and principles 
as proposed by Bell herein, are appro¬ 
priate as a basis for the pricing of their 
services; 

<3) Whether and to what extent the 
"Fully Distributed Cost” (FDC) princi¬ 
ples, as proposed by certain parties, 
should be used as a basis for the pricing 
of these services; 

<4> Whether and to what extent Bell 
should be permitted to earn in excess 
of its overall allowable interstate fair 
rate of return (currently 8.74-9.0%) on 
investment allocated on an FDC basis to 
its monopoly MTS and WATS services; 

(5) Whether and under what circum¬ 
stances Bell should be permitted to price 
its competitive private line services indi¬ 
vidually, or as a group, at less than the 
interstate fair rate of return on its in¬ 


vestment allocated on an FDC basis to 
such services; 

(6) Whether the past and present dis¬ 
parities in the levels of bulk Telpak and 
Non-Telpak rates for like Private Line 
Telephone and Telegraph Services con¬ 
stitute undue discrimination or prefer¬ 
ence in violation of section 202(a) of 
the Act; 

(7) Whether and to what extent the 
past and present overall levels of Bell’s 
bulk Telpak rates for ordinary Private 
Line Telephone and Telegraph Services 
are now or have been non-compensatory 
or otherwise unjust and unreasonable 
under section 201(b) of the Act; 

(8) Whether and to what extent the 
various tariff filings revising the rate 
levels for Private Line Telephone, Pri¬ 
vate Line Telegraph, Private Line Audio, 
Telpak Broadband, Private Line Video 
Program Transmission Services, and 
Telpak bulk rates have been justified by 
Bell; 

(9) Whether and to what extent Bell’s 
pricing practices with respect to the level 
of rates for its principal categories of 
service derogate against the regulatory 
policies and objectives of Commission as 
set forth in its Specialized Common Car¬ 
rier decisions in Docket No. 18920; and 

(10) Whether and to what extent the 
Commission should order revisions to be 
made in the rate levels of MTS, WATS 
or of Bell’s other principal categories of 
service in the light of the findings and 
conclusions reached on the above-stated 
issues. 

37. In the remaining portions of this 
recommended decision we shall set forth 
the positions of the parties on these 10- 
fold issues and the findings and conclu¬ 
sions which we reach in resolving such 
issues on the basis of the extensive rec¬ 
ord herein. 

BASIC POSITIONS OF PARTIES 

a. Bell System. 38. Bell agrees with and 
states its intent to implement the rate- 
making principle that there should be 
no cross-subsidy among any of its serv¬ 
ice categories. It defines cross-subsidy in 
terms of “burden” on other services and 
contends that the pertinent test for 
cross-subsidy is to determine whether 
the continued provision of the service in 
question causes users of other services 
to pay any more than they would pay if 
the service being tested were not offered. 
According to Bell there will be no bur¬ 
den or cross-subsidy if the service in 
question yields total revenues greater 
than the net cost savings to the carrier 
if the service were not offered, plus the 
additional revenues that might be gen¬ 
erated by shifts to other services of the 
carriers if the service were not offered. 
Bell’s position is that, at present rate 
levels, none of its existing service cate¬ 
gories is a burden on the users of other 
services and that, accordingly, there is 
no cross-subsidy among its service cate¬ 
gories. 

39. As to the relevant costs of a serv¬ 
ice category in determining whether or 
not cross-subsidy exists. Bell contends 
that the only relevant costs are “long- 
run incremental costs” (LRIC). LRIC 


may be defined as estimates of the full 
amoimt of directly attributable incre¬ 
mental investment and expenses which 
would be incurred by reason of furnish¬ 
ing additional quantities of service, 
whether in a new or an existing service. 
Bell’s contentions are that an additional 
service should cover at least its LRIC, 
which includes a return on the incre¬ 
mental plant allocated to the service, 
and that all services together should 
yield the overall revenue requirement of 
the company. 

40. With reference to its private line 
services (PLS), Bell contends that these 
are services for which users generally 
have alternatives and which are sub¬ 
ject to relatively greater elasticity of de¬ 
mand in contrast to MTS and WATS for 
which most users have no readily avail¬ 
able substitute and are subject to relative 
inelasticity of demand. Thus, according 
to Bell, it should price each of its PLS 
rates at a level which is effective com¬ 
petitively and which yield an “optimum” 
contribution to earnings thereby bene¬ 
fiting users of other services, particularly 
MTS users. With each PLS rate level 
fixed at what Bell judges the “optimum” 
level to be, it is Bell’s position that the 
rates for the monopoly services, MTS 
and WATS, accounting for about 80 per¬ 
cent of Bell’s total interstate revenues, 
should then be adjusted upward or 
downward to achieve the required over¬ 
all earnings levels for Bell’s total inter¬ 
state operations. 

41. Bell asserts that the “optimum” 
rate level for any category of service 
cannot be determined on the basis of the 
LRIC costs alone but must be determined 
in reference to market demand; that 
Bell must develop various alternative 
rate proposals and make prospective 
comparative estimates of LRIC and long- 
run incremental revenues (LRIR) for a 
reasonable future period for each of such 
alternative rate proposals; that this 
enables Bell to determine the effects on 
the market for the service in question 
and cross-elasticities (positive and 
negative) which may form a particular 
rate proposal result. In addition. Bell 
states that in arriving at an “optimum” 
rate proposal it must consider other 
factors and engage in a judgmental 
process in selecting the “optimum” rate 
level. These judgmental factors include, 
among other things, consideration of 
such questions as to which rate level is 
prudent or reasonably practicable, 
whether it will encourage growth and use 
of communication service, whether it 
will stimulate efficient use of plant, and 
whether it will serve the broadest pos¬ 
sible range of customers. Thus, according 
to Bell, the “optimum” rate level does not 
necessarily represent the rate level at 
which the “maximum” contribution in 
terms of dollars and cents would be made 
to the common costs of Bell’s interstate 
operations. If, in Bell's judgement, the 
“maximum” rate level is not the “opti¬ 
mum” rate level. Bell will adopt the 
latter. According to Bell, the most signif¬ 
icant market factor affecting the demand 
for its services is the availability of alter¬ 
native means of satisfying customer 


FEDERAL REGISTER, VOL. 41, NO. 20—THURSDAY, JANUARY 29, 1976 






432f> 


NOTICES 


requirements such as low-cost private 
microwave, private computerized switch¬ 
ing, miscellaneous and specialized com¬ 
mon carriers, private and common car¬ 
rier domestic satelite entities. Bell 
emphasizes that all competitive factors 
must be evaluated in determining “opti¬ 
mum" rate levels for Bell’s PLS 
categories. 

42. In addition to relying upon LRIC 
as a component in determining which of 
several alternative rate plans will make 
the optimum contribution to Bell’s inter¬ 
state operation, Bell contends that it is 
following fundamental and acceptable 
economic concepts by using LRIC as 
follows: (1) In making estimates of the 
net effect on Bell’s total revenue require¬ 
ments if a PLS category is no longer fur¬ 
nished to see if there is a burden on other 
services (i.e., Bell’s so-called “burden 
test”) and (2) in providing periodic esti¬ 
mates of the historic increments in costs 
directly attributable to a PLS category In 
conjunction with the realized revenues 
associated with the same time frame, to 
determine retrospectively if the selection 
of the “optimum” rate level has been 
justified by actual development (i.e.. 
Bell’s so-called “Retrospective Ac¬ 
countability" test). 

43. Bell claims a distinction between 
the role of costs for determining the over¬ 
all interstate revenue requirements of 
Bell, on the one hand, and in determining 
the rate levels for service categories, on 
the other hand. According to Bell, its 
overall revenue requirements should be 
based on full costs of service standards, 
i.e. total revenues equal total costs of 
service including fair return on rate 
base. However, as to revenue require¬ 
ments for specific classes of service, Bell 
contends that cost of service is a com¬ 
ponent of the rate-making process along 
with noncost criteria, especially factors 
relative to demand elasticity or demand 
responsiveness. Bell asserts that this dis¬ 
tinction in the role of costs goes to the 
very heart of the controversy among the 
parties in this proceeding. Accordingly, 
Bell rejects the use of FDC for any pur¬ 
poses related to the issues herein. FDC 
may be defined as the allocation among 
the various service categories of the total 
recorded interstate costs of a carrier 
for a test period and to produce such al¬ 
location in such a way that the costs 
so allocated to each service will add up 
to the total test period recorded costs 
of all services. (See Attachment A, para¬ 
graph 7.) Bell argues that the use of 
FDC in connection with its service cate¬ 
gories is to apply arbitrary computations 
that have no economic basis as the rele¬ 
vant data needed to measure costs, or to 
make rates, or to test for interservice 
subsidy or burden or retrospective ac¬ 
countability; and that reliance on FDC to 
determine a service category’s “revenue 
requirement" would prevent pricing de¬ 
signed to permit the economic utilization 
of plant and facilities and would pre¬ 
vent the furnishing of the monopoly serv¬ 
ices, MTS and WATS, at rates lower 
than would otherwise be necessary to 
meet overall interstate revenue 
requirements. 


4. With regard to its monopoly serv¬ 
ices, Bell recognizes that the Commis¬ 
sion has placed the burden on Bell in this 
proceeding to justify the present rate 
levels for the MTS and WATS services. 
The contention is made by Bell that it 
has met tills burden by showing that 
where significant changes are to be made 
in the overall interstate earnings level of 
Bell, they have to be accomplished 
through revision in rates for the monop¬ 
oly service; that a substantial portion 
of the 1971 increases in MTS rates al¬ 
lowed by the Commission was based upon 
factors directly related to MTS (Juris¬ 
dictional Separation changes and prior 
MTS reductions); that proportionately 
greater increases were made in the 
private line rates; that the Commission, 
in the past, had ordered reductions in 
MTS rates when required to reduce Bell’s 
overall earnings; and that, in the 
judgment of Bell, the present PLS rate 
levels are currently “optimum” and any 
further increase in those rates would be 
imprudent. Thus, Bell concludes that the 
further rate changes required to im¬ 
plement the Commission’s November 22, 
1972, decision in Docket 19129 w T ere nec¬ 
essarily confined to MTS and WATS. 

45. Bell contends that the various in¬ 
creases in rates in the PLS categories 
that have occurred since 1963, amounting 
to about $200 million annually, have 
brought the rate levels for Private Line 
Telegraph, Private Line Telephone, Pri¬ 
vate Line Audio Transmission, Private 
Line Telpak (Broadband), and Telpak 
Bulk rates, to the “optimum" level for 
each such service; that the alternative 
studies and analyses made by Bell in this 
proceeding of LRIC, burden, retrospec¬ 
tive accountability, and market demand 
fully justify these rate increases and that 
such increases were lawful; and that 
Bell’s burden analysis shows that no 
cross-subsidization exists among the 
major service categories of service at the 
present rate levels. With respect to Pri¬ 
vate Line Program Transmission services, 
Bell contends tliat, although the rate 
level is not a burden on other services, 
further increases are warranted in that 
level to reach the “optimum" for that 
service. 

46. Bell notes that it has the burden 
herein to justify not only the rate levels 
for the Bulk Telpak rates and the non- 
Telpak rates for the same private line 
telephone and telegraph services, but 
that it must also justify the magnitude 
in the differential between the two sets 
of rates. It asserts that the LRIC, burden, 
and accountability tests and market 
studies (including private microwave 
costs) demonstrate that the present dif¬ 
ferential is reasonably related to the 
need of Bell to retain PLS business that 
would otherwise divert to private micro- 
wave, and that the differential is no more 
than is required to retain such business. 
Accordingly, Bell claims that the present 
bulk Telpak rates do not create any un¬ 
lawful discrimination under section 202 
of the Act. 

47. Finally, Bell asserts that no basis 
has been shown for prescription by the 
Commission of any rates or regulations 


under § 205 of the Act, and that there is 
no need to order refunds with respect to 
any rates under investigation herein 
which have been subject to accounting 
and possible refund. 

b. Airlines. 48. The Airlines agree that 
there should be no cross-subsidy but they 
contend that it is neither necessary nor 
desirable for Bell to maintain the same 
relationships between revenues and costs, 
or the same rate of return, for each class 
of service; that cost-indicated rates are 
useful ratemaking tools, and and a gen¬ 
eral rules rates should produce sufficient 
revenues to cover relevant costs, but cost 
is not the sole determinant of price, and 
appropriate consideration must also be 
given to other pertinent factors, espe¬ 
cially as applied to a class of competi¬ 
tive service which is supplement#ry to 
the principal or monopoly services of the 
carrier. In order to assure the viability 
of the carrier and avoid the subsidization 
of one class of service by other classes, 
the Airlines state that rates should be 
“compensatory”, i.e., the rates for a class 
of service should provide revenues suf¬ 
ficient at least to cover the “relevant” 
costs of furnishing that service, and tliat 
the “relevant" costs in determining 
whether rates are compensatory are 
“long run incremental costs”, the in¬ 
crease in total costs of investment, in¬ 
cluding a reasonable rate of return on 
capital, which would be incurred by the 
addition of a particular class of service, 
or of furnishing additional quantities of 
service in an existing service category, or, 
more stringently, “avoidable costs”, the 
costs which would be saved, escaped, or 
not occasioned if the class of service were 
discontinued or not offered. 3 

49. According to the Airlines, such 
long run incremental costs, properly 
measured and applied, determine the 
rate floor, or the norm or standard for 
setting the minimum rate level of a class 
of service, to provide assurance that the 
rates are compensatory, and the airlines 
assert that, if the rates of a class of serv¬ 
ice are “compensatory”, then they bear 
their own costs, and therefore are not a 
“burden" on the users of other services, 
but rather “benefit" those users to the 
extent they make a “contribution" to the 
carrier’s overall revenue requirements. 
However, the Airlines contend that the 
term “burden" has been given a differ¬ 
ent meaning and application by Bell. As 
used by Bell, according to the airlines, 
the test is completely separate from the 
issue whether a rate level is compensa¬ 
tory, i.e., whether revenues cover costs, 
and thus do not “burden" other services 
or receive a “subsidy” from these other 
services. Bell’s “burden” test is oriented 
to “cross-elasticity" and that a failure 
of this test does not mean that the serv¬ 
ice must be eliminated as non¬ 
compensatory. 

50. As to the specific Telpak rates in 
issue herein, the Airlines contend that 
the original TELPAK rates were prob¬ 
ably “compensatory”, and that the TEL¬ 
PAK rates at the “interim" rate level 


* Airline Industry Parties, Exhibit No. 1. 
pp. 5-11. 
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effective September 1, 1968. were clearly 
so. and thus did not “burden” and were 
not “subsidized” by the users of other 
services, in that the revenues realized 
from TELPAK exceeded the long run in¬ 
cremental costs of furnishing the service, 
when the necessary and appropriate ad¬ 
justments are made to reflect the econo¬ 
mies of scale and other particular char¬ 
acteristics of that class of service. They 
assert that Bell’s “burden” test did not 
measure true “burden” in the “compen¬ 
satory” or “subsidy” sense, but depended 
essentially upon “cross-elasticities” 
among the services offered by the Bell 
System, reflectin g tha t some user pres¬ 
ently eligible for TELPAK have a rela¬ 
tive inelasticity of demand even at high 
rates and no viable alternative to the 
Bell System. 

51. The Airlines also assert that while 
long run incremental costs established 
the original or the “interim” TELPAK 
rates as the compensatory “floor” of the 
rate offering, the cost: of private micro- 
wave as the competitive alternative 
established the “interim” rate level as 
the “ceiling” for TELPAK rates, as a 
matter of competitive necessity to permit 
the Bell System to continue to offer pri¬ 
vate line services to the principal bulk 
users and realize a “contribution” of net 
earnings as a “benefit” to users of other 
classes of service of the Bell System. Con¬ 
versely, the Airlines say that the TEL¬ 
PAK rates effective February 1, 1970, and 
May 4, 1972, were so unreasonably high, 
unjust, and unreasonable, in light of 
properly determined long rur incremen¬ 
tal costs, including a proper return com¬ 
ponent, as a rate “floor”, and of the costs 
of TELPAK users of present and pros¬ 
pective competitive alternatives, as the 
proper rate “ceiling”, that the amounts 
collected by the Bell System above the 
“interim rates” effective September 1, 
1968, should be refunded pursuant to the 
accounting orders under which those 
rate increases were originally suspended. 

52. Finally, the Airlines suggest that 
a new bulk rate communications offering 
would appear to be appropriate: that it 
should be more closely related to long 
run incremental costs by differing rates 
reflecting whether the service is offered 
along the high capacity or low capacity 
routes of Bell, and more closely related 
to competitive necessity by reflecting the 
requirements and organization of the 
bulk communications users who have a 
realistic competitive alternative outside 
of Bell and that the users of Bell System 
services should be protected against 
“burden” and the subsidization of the 
competitive services of Bell by holding 
Bell’s monopoly rates to a “ceiling” re¬ 
flecting the company’s revenue require¬ 
ments, less the historical incremental 
revenue requirement directly attributa¬ 
ble to the competitive services, on the 
basis of retrospective cost-causing re¬ 
sponsibility. 

c. ARINC. 53. Arinc’s position is gen¬ 
erally the same as that of the Airlines. 
It contends that the Commission, in its 
Telpak decisions, expressly accepted the 
volume rate principle”, and stated that 
it was not foreclosing carriers from es¬ 


tablishing schedules of charges which will 
promote the use of volume communica¬ 
tion or stimulate the growth of the com¬ 
munication market, generally; that the 
United States Court of Appeals in affirm¬ 
ing the Commission decisions observed 
that any ruling of the Commission which 
“would destroy a vast improvement in 
mass communication and thus would 
hinder the effective operation of the Gov¬ 
ernment and a major betterment in the 
conduct of major industrial and business 
enterprises” would be “disastrous”; and 
that the evidence in this case shows that 
for the last twelve years the bulk rates of 
the Telpak offering have stimulated the 
growth of the communications market, 
assisted the effective operation of the 
Government, have promoted a major bet¬ 
terment in the conduct of major indus¬ 
trial and business enterprises, and have 
generally benefited the public at large 
through improved safety, services, and 
productivity. 

54. Arinc contends that except where 
strong public interest considerations dic¬ 
tate a lower rate level, the rates for each 
service offered by a common carrier 
should be “compensatory”, i.e. the rates 
should be “high enough to cover the costs 
attributable” to the service; that a rate 
for one service of a multi-service common 
carrier is “compensatory” if it covers the 
LRIC (or in some cases, the “avoidable” 
cost) of offering the service; and that no 
method of FDC analysis based on his¬ 
torical costs can test whether the rates 
involved in this proceeding are compen¬ 
satory. Arinc says that FDC looks only 
to past performance and establishes 
nothing about the costs which rates must 
cover in the future, especially in a con¬ 
text of declining cost; that FDC requires 
a distribution among services of costs 
which cannot be allocated by any ra¬ 
tional principle; and that resort to FDC 
based on the principles of historic cost 
responsibility may be useful in the setting 
of maximum rates for monopoly services, 
but such an analysis has no role in de¬ 
termining minimum rates. 

55. Further. Arinc argues that a rate 
may range somewhat above the mini¬ 
mum level of compensativeness and re¬ 
main reasonable; that, in general, a car¬ 
rier’s rates in toto should be high enough 
to permit it to earn a reasonable rate 
of return on investment, but that in the 
case of a service, such as Telpak, offered 
by a carrier to meet competition from 
other suppliers, market conditions must 
be considered in establishing the maxi¬ 
mum rate because the rates for such a 
service must be low enough to meet com¬ 
petition or the carrier will not be able 
to retain the business. Moreover. Arinc 
states, the cost of comparable service 
from a private system serves as an inde¬ 
pendent standard of the maximum rea¬ 
sonable rate level for the carriers; that 
a bulk rate may involve the provision of 
a quantity of communications service at 
a lower rate than that charged for a like 
service purchased in smaller quantities, 
as the Commission has held in the case 
of Telpak, and that where the rate dif¬ 
ferential is greater than the cost differ¬ 
ences associated with providing bulk 


service, there is a “discrimination,” but 
this discrimination is just and reasonable 
under section 202(a) of the Communi¬ 
cations Act where lower rate levels are 
necessary to meet competition. 

56. With respect to the individual Tel¬ 
pak tariff filings made by Bell, Arinc 
contends that the Telpak service cate¬ 
gory has been shown to be compensatory 
at the original rate level, at the interim 
rate level, and the succeeding, higher rate 
levels; that the Telpak rates would not 
be below the rate “floor” of compensa¬ 
tiveness were they returned to the orig¬ 
inal schedule; that Telpak, at the original 
rate levels, is “just and reasonable” and 
does not constitute an “unjust or unrea¬ 
sonable discrimination” or “undue or un¬ 
reasonable preference” within the mean¬ 
ing of sections 201(b) and 202(a) of the 
Communications Act; that the Septem¬ 
ber 1968 “interim” rates, although less 
competitive than the original rates, are 
reasonably related to the cost of private 
microwave; and that the increases ef¬ 
fective February 1,1970, and May 4,1972, 
are substantially above the cost of the 
competitive alternative and thus are un¬ 
justly and unreasonably high. Arinc. 
therefore, requests cancellation of the 
February 1970 and May 1972 Telpak rate 
increases and, in order to compete more 
effectively, Arinc asks us to authorize 
Bell to file bulk communications rates 
at levels as low as the original Telpak 
rates. Arinc further asserts that the in¬ 
creases in Telpak charges resulting from 
the reduction in the telegraph to voice 
equivalency from 12:1 down to 2:1 is 
contrary to the underlying technology 
of Bell and contrary to the terms of their 
private line tariffs, and that the appro¬ 
priate ratio is close to 14:1, and that 
Bell should be requested to go back to 
the original 12:1 equivalency. Finally, 
Arinc contends that Bell has not sup¬ 
ported the increased charges for tele¬ 
typewriter station equipment or the rate 
increases for private line terminals, in¬ 
stallation charges, CCSA service, and 
Aiinc requests that all of these rate in¬ 
creases be rescinded by the Commission. 

d. DOD and U.S. Executive Agencies. 

57. In behalf of all US. government ex¬ 
ecutive agencies. DOD takes the posi¬ 
tion that the availability of a bulk rate 
offering, such as Telpak, for PLS cate¬ 
gories is required and justified by com¬ 
petitive necessity; that such an offering 
is essential to the efficient accomplish¬ 
ment of the missions of the Federal ex¬ 
ecutive agencies; that current Telpak 
and non-Telpak rates have repressed 
and wdll continue to repress government 
usage of PLS and that major portions 
of present PLS government usage will be 
diverted to competitive alternatives if 
lower bulk rates are not put into effect; 
that Long-run average cost techniques 
rather than Long-run incremental cost 
analysis must be employed to assure that 
a rate is compensatory: that a “Burden 
Test”, as an “equality” rather than as an 
“inequality”, must be used to test for 
compensatory rates where Long-run 
average cost analysis cannot be supplied ; 
and that FDC studies are incapable of 
giving any meaningful test for compen- 
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satory rates. It is the further position of 
DOD that the results of the Bell market 
and cost studies are inaccurate and un¬ 
reliable. DOD’s specific contentions in 
these areas are set forth herein in At¬ 
tachments B and C. 

e. Ad Hoc Telecommunications Com¬ 
mittee. 58. This party in behalf of a num¬ 
ber of large industrial users of PLS, con¬ 
curs generally in the position of the Air¬ 
lines and contends that a differential 
between the Telpak and non-Telpak 
rates for regular private line telephone 
and telegraph services is justified by the 
volume needs of larger users and the 
carriers need to compete with private 
microwave systems. 

/. National Association of Motor Bus 
Operation (NAMBO ). 59. NAMBO con¬ 
curs in and adopts the position of the 
Aii-lines and urges the Commission to 
roll back the Telpak rates “at least to 
the levels proposed by the Airlines” and 
to order refunds to the users who paid 
in excess of such levels. 

g. MCI. 60. MCI’s basic position is that 
the result of the present proceeding 
should be fore-ordained by the results 
in our specialized carriers decision in 
Docket No. 18920, wherein the Commis¬ 
sion decided that there should be com¬ 
petition; that if the Commission were to 
permit any carrier to set its rates in ac¬ 
cordance with what is essentially short 
run incremental cost, no second carrier 
could ever compete because the first car¬ 
rier in the market would always have 
lower short run incremental costs; and 
that the Commission cannot approve a 
system such as that proposed by Bell and 
have any vitality left to its determina¬ 
tions in Docket No. 18920. The central 
question according to MCI is whether 
Bell’s proposed alternative approach is 
so reliable and effective, both in theory 
and in practice, in detecting a cross- 
subsidy so as to supplant completely the 
Commission’s traditional analytical tool 
of fully allocated or fully distributed cost 
studies. MCI contends that the conclu¬ 
sion mast be in the negative; that. Bell’s 
burden test does not, in fact, test whether 
there is subsidy flowing from the MTS 
and WATS users to the competitive serv¬ 
ices; and that such test mast be rejected 
as a tool for trying to reach such a de¬ 
termination unless it is undertaken and 
implemented by the Commission and its 
staff to assure that MTS users are not 
burdened by being allocated a dispro¬ 
portionate share of the total costs, while 
a less than proportionate share is allo¬ 
cated to private line and Telpak services. 

61. According to MCI there are sub¬ 
stantial differences between the economic 
teachings of Long Run Incremental Cost 
and the rate-making practices urged by 
Bell; and between the rate-making prac¬ 
tices advocated by Bell and the methods 
actually employed by Bell in setting 
prices for the services where it faces com¬ 
petition. MCI states that there is little 
promise for a responsible Bell develop¬ 
ment of a true LRIC analytical tool; and 
that a very substantial period of time will 
undoubtedly be necessary in order to re¬ 
fine LRIC techniques, eliminate the im¬ 
perfections, develop statistical and other 


techniques to handle costs which LRIC 
teachings presently fail to take into ac¬ 
count, and to train regulatory personnel 
to prevent the abuses that a sophisti¬ 
cated regulated company might make if 
allowed to use something like this con¬ 
cept. 

62. Bell’s rates, according to MCI, must 
provide revenues to cover all costs of the 
service including the system-wide rate 
of return on net investment if such rates 
are to be compensatory and nondiscrim- 
inatory. This requires the proper alloca¬ 
tion of costs among the various inter¬ 
state services, including the costs attrib¬ 
utable to the plant used in the provision 
of each service. MCI argues that, for the 
time being, while the Commission may 
encourage the development of proper 
LRIC data and such presentations as 
Bell may wish to advance, and accept 
Bell presentations of so-called burden 
analyses for criticism, improvement, and 
such guidance as they may provide in 
establishing rates, the Commission must 
continue to require FDC studies as its 
principal working tool; and that Method 
1 is the only methodology reflected in 
the record which attempts to measure 
the costs of providing service on the basis 
of current actual usage of the facilities 
(see Attachment C). 

63. With respect to specific rate levels. 
MCI contends that. Bell’s and Western 
Union’s rates for Telpak C and D. private 
line telephone, and private line telegraph 
should be raised forthwith to the levels 
indicated by the best presently available 
fully distributed cost studies, and the 
rates for their monopoly services should 
be reduced to the extent indicated and 
that Bell and Western Union should be 
directed to provide, within six months, 
new and better fully distributed cost 
studies to serve as the basis for further 
adjustments. Finally, MCI asserts that, 
in a competitive market, the efficient 
carrier should, in time, obtain the largest 
market share and that the most efficient 
carriers will be identified and will suc¬ 
ceed, if fully allocated costs are required 
and the distortions of subsidy are elim¬ 
inated. 

h. Datran. 64. Datran contends that 
Bell’s application of long run incre¬ 
mental costs (LRIC), if adopted by the 
Commission, would create a positive in¬ 
ducement to Bell to practice interservice 
subsidy since Bell’s basic monopoly serv¬ 
ice. MTT, would remain as the service 
which would supply all residual revenue 
requirements necessary to meet Bell’s 
authorized interstate rate of return; that 
Bell’s overall revenue requirement is de¬ 
termined on the basis of historical test 
year analysis of the costs actually in¬ 
curred by Bell whereas special services, 
those in a competitive posture, are evalu¬ 
ated and ultimately priced in terms of 
Bell’s forecasts relating to some future 
period; that therefore, the LRIC theory, 
on its face, would be inimical to the Com¬ 
mission’s interests in fostering full and 
pair competition in the provision of com¬ 
munications services, since no other car¬ 
rier has a service, MTT, that under the 
LRIC theory remains as a catch-all and 
guarantor w'hich can support Bell’s for¬ 


ays in the competitive side of the com¬ 
munications arena. 

65. Further, Datran contends that 
Bell’s application of the LRIC economic 
concept is deficient inasmuch as Bell s 
LRIC approach is based upon differences 
in the costs of supplying alternative lev¬ 
els of output at a point in time, whereas 
LRIC, in economic theory, is a planning 
concept relating to the selection of the 
best course of action from a set of al¬ 
ternative courses of action before deci¬ 
sions are made, and reflects only the dif¬ 
ference in expected costs between two 
specific alternatives. According to Da¬ 
tran. there is no such* thing as a single 
LRIC with general applicability; rather, 
there are an infinite number of LRIC’s 
depending upon the determination of 
output measure, the future time frame 
selected for the analysis, and the num¬ 
ber of investment alternatives available 
to the decision maker. Datran states 
that as long as the historical test year 
approach to revenue requirement regu¬ 
lation is being used, the theory of Bell’s 
burden test is not supportable and is 
useless in determining past and present 
interservice subsidy that the burden test 
is equally inappropriate as a test for 
measuring whether a service is expected 
to be a burden on other services because 
it assumes perfect knowledge of future 
alternatives, and courses of action; that 
Bell’s burden theory measures Bell's ex¬ 
pectations of whether a service is ex¬ 
pected to be a burden under specifically 
defined circumstances; and that no car¬ 
rier should be given such flexibility, par¬ 
ticularly in the face of existing and con¬ 
templated competition to Bell. 

66. Finally, Datran contends that the 
Commission must adopt a fully distrib¬ 
uted cost standard (FDC) for regulat¬ 
ing tlie rate levels of Bell’s interstate 
service classifications; FDC would pro¬ 
vide to Bell at least as much pricing 
flexibility as any other communications 
carrier; that, if Bell is operating under 
conditions of economies of scale, then its 
average total cost, when allocated to 
competitive services, would provide to 
these services whatever advantages of 
economies of scale that exist; that an 
FDC standard is consistent with pres¬ 
ently used Commission cost criteria in 
calculating Bell’s interstate revenue re¬ 
quirement; that the adoption of FDC 
methodology for interservice pricing 
w r ould add further realistic cost bench¬ 
marks to the Commission’s present reg¬ 
ulatory information base; and that FDC 
should be adopted as the ceiling for Bell’s 
monopoly services. 

i. Western Union. 67. Western Union 
asks us to conclude that the LRIC and 
other rate-making principles advocated 
by Bell are invalid and do not provide a 
practical or reliable basis for the estab¬ 
lishment of rates for Bell’s services nor 
will they permit fair competition in the 
provision of specialized communications 
services; and that FDC provides .the most 
reliable and practical basis for the pric¬ 
ing of Bell’s services. Western Union fur¬ 
ther contends that as to MTS ana 
WATS, Bell should not be permitted to 
earn in excess of a fair rate of return on 
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its investment reasonably allocated to 
such monopoly services and thereby be in 
a position to subsidize the provision of 
its competitive services; and that, as to 
its competitive services. Bell should not 
be permitted to price these services at 
less than a fair rate of return on invest¬ 
ment reasonably allocated to such serv¬ 
ices, unless Bell is able to show that pric¬ 
ing below a fair rate of return level is 
required by competitive necessity and 
that such rates will permit Bell to re¬ 
cover its fully allocated revenue require¬ 
ments for such services within a reason¬ 
ably foreseeable future period; 

68. With respect to Telpak and non- 
Telpak rates. Western Union contends 
that the disparity in charges for like 
channels provided under the Telpak 
classification, on the one hand, and the 
Private Line Telephone and Private Line 
Telegraph classifications are non-com¬ 
pensatory and are therefore unjust and 
unreasonable and unlawful under Sec¬ 
tion 201(a) of tiie Communications Act; 
and that Bell should be directed to can¬ 
cel iUs unlawful Telpak service. 

69. Finally. Western Union contends 
that, pursuant to Section 205 of the Com¬ 
munications Act. minimum rates should 
be prescribed for Bell's Private Line Tele¬ 
phone and Private Line Telegraph 
classifications, which will result in earn¬ 
ings or net investment allocated to these 
services at the lower end of the 8.5 a per¬ 
cent rate of return level allowed by the 
Commission; and that minimum rates at 
tlie 8.5 2 percent rate of return level for 
Bell’s other competitive services should 
similarly be prescribed unless Bell is 
able to show that lower rates are re¬ 
quired by competitive necessity and that 
the present rate levels will permit Bell 
to receive its fully allocated revenue re¬ 
quirements for these services within a 
reasonably foreseeable future period; 
and that Bell should be directed to file 
such tariff revisions as are necessary to 
reduce its charges for the MTS and 
WATS classifications to at least an 8.8 
percent rate of return level, the midpoint 
of the overall allowed by the Commis¬ 
sion. 

j. Networks (ABC/CBS/NBC ) . 70. The 
Networks contend that FDC is not appro¬ 
priate for rate-making purposes prin¬ 
cipally for the reasons that some costs 
are inherently unallocable and that FDC. 
because of its reliance on historical costs, 
does not adequately reflect the existence 
of obsolescence, economic depreciation, 
inflation or deflation, and other economic 
circumstances which Eire necessary to de¬ 
termine rates for services to be provided 
in the future. 

71. They assert that LRIC, on the 
other hand, meets all of the criticisms 
levied against FDC, and attributes costs 
on an economically justifiable cost- 
causing responsibility basis; it utilizes 
current and prospective cost data in its 
calculation; it is designed to determine 
the prospective cost for service to be pro¬ 
vided in the future rather than to allo- 


3 Currently 8.74 percent pending hearing In 
pocket No. 20376; FCC 75-253. released 
Mar. 6, 1975. 


cate historical investments not bearing 
upon what the rendition of future service 
will cost: it takes into account consid¬ 
erations of market demand and elasticity, 
as well as other applicable rate making 
and public interest considerations, and 
thereby leads to an optimal allocation 
of resources; and is consistent with ju¬ 
dicial and administrative precedent. 

72. However, the Networks contend 
that although AT&T has proposed the 
proper basic cost standard—i.e. an incre¬ 
mental approach—its erroneous applica¬ 
tion of that concept in a number of 
respects has led to the attribution of 
unduly high costs to the program trans¬ 
mission services; that when excessive 
and unneeded plant is also eliminated 
from the cost base attributed to the Pri¬ 
vate line video program transmission 
services, the record show's that the tele¬ 
vision program transmission services do 
not burden any other Bell System serv¬ 
ice; and that using AT&T’s owm cost and 
market data < without revision of any 
kind > Private line video services make a 
substantial annual contribution to the 
overall costs of the firm. 

73. Finally, the Networks contend that 
the current rate structure for the tele¬ 
vision program transmission services dis¬ 
criminates unlawfully against the con¬ 
tract service users in favor of the occa¬ 
sional service users; and they request the 
Commission to prescribe generally low'er 
rates for the future, and to provide for 
appropriate refund of the excessive con¬ 
tract charges paid to AT&T since Octo¬ 
ber 2, 1969. 

k. Hughes Sports Networks . Inc. 
(HSNI). 74. HSNI opposes Bell’s pro¬ 
posed rates for private line video pro¬ 
gram transmission services, primarily on 
the ground that those proposals are al¬ 
legedly in violation .of the Commission's 
rate structure decisions in Hughes Sports 
Network vs. AT&T, 25 FCC 2d 550 (1970). 
However, HSNI also argues that there is 
insufficient evidence in the record of any 
real threat of competition to AT&T’s 
monopoly of the program transmission 
service by the miscellaneous common 
carriers and the domestic satellite appli¬ 
cants or, alternatively, of any serious 
consequences for the TV industry if 
AT&T were to lose program transmission 
business to competitors. HSNI states that 
LRIC methodology proposed by Bell 
offers unique opportunities for a carrier 
to impose its “bias” and “anticipatory 
view of competition” into its rate-making 
approach: that sound policy considera¬ 
tions underlie preference for rate-setting 
practices which require a carrier to re¬ 
spond to actual, demonstrated competi¬ 
tive consequences rather than to future 
and anticipated concerns. 

75. HSNI argues that the record makes 
clear that the networks have used the 
“threat of competition” as a device to 
lower terrestrial rates from AT&T; that 
such self-serving evidence of potential 
competitive loss supplied by the networks 
is hardly a relevant basis to justify 
AT&T’s decision to lower the contract 
rate: that to a certain extent, the net¬ 
work companies and AT&T have mutual 
interests in deterring the entry of a satel¬ 


lite based carrier; and that from the net¬ 
works’ standpoint, such a system might 
lower TV distribution costs for new com¬ 
peting part-time networks whereas from 
AT&T’s standpoint it could become a 
competitive base for a new “specialized” 
carrier. Finally, HSNI asserts that the 
record does not lend support for any 
competitive response by AT&T; and that 
on the basis of the record the Commis¬ 
sion should not allow AT&T, without any 
pretense of showing or justifying proper 
allocation of costs between contract and 
occasional users, to revise its tariff struc¬ 
ture for the benefit of one class of users 
and to the detriment of another because 
of the carrier’s interest in protecting its 
current monopolistic position. 

I. U.P.J. 76. U.P.I. contends that the 
increased charges involved in the PLS 
rate revisions filed by Bell on December 
6, 1971. are unjust and unreasonable; 
that these rate revisions were filed at a 
time when no determination has been 
made by the Commission in either this 
Docket or Docket 19129 of the need by 
AT&T for any increased revenues, and 
indeed without significant regard for any 
impact upon overall earnings level con¬ 
siderations; and that the objective as¬ 
serted by Bell w f as in part to improve the 
contribution to earnings of the private 
lines services for the benefit of the users 
of other services, such as MTS, by raising 
the level of rates to w f hat Bell considers 
the “optimum” level under presently 
foreseeable market conditions—this in 
spite of the fact that the private line 
telephone services were already making 
a substantial contribution to earnings 
and w^ere thereby benefiting the users of 
other services, including MTS. 

77. Further, UPI states that Bell made 
“selected” increases that were confined 
to the channel terminal components 
without any offsetting increases in line 
haul charges; that, therefore, a dispro¬ 
portionately large portion of the in¬ 
creases fell upon those customers, par¬ 
ticularly the press wire services, whose 
communications systems involve multi¬ 
point network configurations with large 
numbers of service points, as distin¬ 
guished from customers with point-to- 
point service and relatively few service 
points; and that the press was treated 
in an unfair and discriminatory manner, 
particularly by the increases in the tele¬ 
photograph services (Series 4000). 

78. UPI asserts that Bell stated that 
one of the purposes of these particular 
increases was to improve revenue—cost 
relationships, but that as to the service 
terminal installation component, the 
charges for which were increased, Bell 
made no separate cost studies but relied 
upon certain “broad-brush assessments” 
by AT&T’s cost people; and that this 
falls short of furnishing reliable cost or 
other justification for the increases in 
the service installation charges by five 
times the former charge. Accordingly, 
UPI urges us to conclude that the rate 
increases filed by AT&T on December 6. 
1971, are unjust and unreasonable and 
unduly discriminatory and prejudicial 
when applied to UPI and other press 
customers and hence are unlawful. 
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m. Associated Press (AP). 79. AP con¬ 
tends that AT&T has largely ignored 
services other than Telpak and has not 
justified the increases imposed on short 
haul circuits or the increases in the 
monthly and installation charges for 
single channel private line service ter¬ 
minals. and that the increased monthly 
charges for service terminals result in 
relatively higher charges to AP, and the 
press generally, which have not been 
shown to correspond to the cost of serv¬ 
ing the press. Consequently, AP argues 
chat these increased charges constitute 
rn unjust and unreasonable discrimina¬ 
tion against the press and subject it to an 
undue and unreasonable prejudice or 
disadvantage. Moreover, AP states that 
if AT&T is capable in the future of con¬ 
vincingly demonstrating that short haul 
charges must be increased, it would seem 
that the appropriate approach would be 
increases for those line haul mileage 
bands where AT&T convincingly shows 
that revenues do not cover long run in¬ 
cremental costs. 

STATUTORY STANDARDS 

80. We are guided in the resolution 
of the questions before us by the statu¬ 
tory standards and requirements set 
forth in sections 201, 202, 205, and 214 
of the Act. First, by the terms of section 
201 <a), carriers subject to our jurisdic¬ 
tion are obligated to provide interstate 
and foreign communications service 
upon reasonable request therefor. 47 
U.S.C. 201(a). A carrier is not free, at 
its discretion, to refuse to provide any 
such service that is reasonably requested 
and this obligation exists irrespective of 
whether the service requested is a mo¬ 
nopoly or a competitive service and ir¬ 
respective of whether the service is or 
is not offered under an existing tariff. 
If a reasonable request for such service 
is made for which no tariff has been 
filed, the Commission, under the proce¬ 
dures set forth in Sections 205, and 214 
<d>, may order a carrier to provide such 
service and require it to publish just and 
reasonable charges therefor and to adopt 
just, fair and reasonable classifications 
with respect thereto. 47 U.S.C. 205 and 
214(d). In this connection, the Commis¬ 
sion may. if necessary, require the car¬ 
rier, after hearing, to acquire facilities 
or extend its lines or establish new of¬ 
fices in order to provide such requested 
service, if the cost thereof would not 
impair the ability of the carrier to per¬ 
form its duty to the public. 47 U.S.C. 
214(d). Thus, in our evaluation of the 
various contentions of the parties herein 
as to the appropriate allocation of Bell’s 
costs among the principal categories of 
service set forth in paragraph 28 above, 
we must give due consideration to this 
fundamental statutory requirement that 
Bell’s legal obligation to provide service 
under any particular category is no more 
and no less than for any of its other 
categories without any distinction as be¬ 
tween competitive, non-competitive, or 
other services. Similarly, the require¬ 
ment that the charges and classifications 
shall be just and reasonable applies to 
all service classifications. 


81. Second, in addition to the afore¬ 
mentioned duty of a carrier to provide 
interstate and foreign service upon rea¬ 
sonable request, and at reasonable 
charges under just and reasonable clas¬ 
sifications, the carriers’ obligation to 
continue to provide such services re¬ 
mains unabated until such time as the 
Commission, by appropriate action in 
the public interest permits a carrier to 
discontinue such service. 47 U.S.C. 214 
(a) ; 47 C.F.R. Parts 63 and 64. Accord¬ 
ingly, a carrier is obligated to continue 
to provide its services and is not at lib¬ 
erty to discontinue any of its interstate 
or foreign communications services 
without approval of the Commission. 
This obligation applies to all classes of 
service, irrespective of whether the serv¬ 
ice in question is a monopoly or com¬ 
petitive service, whether the service is 
profitable or unprofitable, and whether 
the service was established by the car¬ 
rier or by Commission order. This basic 
duty of a carrier to continue to provide 
all of its categories of service, whether 
competitive, non-competitive, profitable 
or unprofitable, unless the Commission 
permits discontinuance, must also be 
considered in resolving the issues herein 
as to the appropriate allocation of Bell’s 
total interstate and foreign costs among 
its principal service categories. 

82. Third, in addition to the aforemen¬ 
tioned statutory requirements, carriers 
are also required by section 202(a) of 
the Act to provide interstate and foreign 
communication services completely free 
of any unjust or unreasonable discrimi¬ 
nation for or in connection with like 
services and completely free of any un¬ 
due or unreasonable preference, advan¬ 
tage, disadvantage or prejudice with re¬ 
spect to unlike services. 47 U.S.C. 202(a). 
In determining th$ propriety of the 
claims of the parties herein concerning 
the appropriate rate levels for each of 
Bell’s principal classes of service, we 
must take such steps as are necessary to 
assure compliance therewith. 

83. Finally, we recognize that there are 
certain statutory provisions in the Act 
applicable to specific situations that ex¬ 
pressly permit differential pricing by 
carriers for certain classes of communi¬ 
cation. Section 201(b) provides that car¬ 
riers may impose different charges for 
communications classified as “day,” 
“night,” “repeated,” “unrepeated,” “let¬ 
ter,” “commercial,” “press,” and gov¬ 
ernment messages” and for “such oilier 
classes as the Commission may decide to 
be just and reasonable.” Section 201 (b> 
also permits carriers to furnish reports 
of positions of ships at sea to newspapers 
either at a “nominal” charge or “with¬ 
out” charge. Section 210(b) also permits 
the carriers to provide service to any 
agency of the government “free of 
charge” in connection with the prepara¬ 
tion for the National Defense. Section 396 
(h) of the Act also permits carriers to 
provide free or reduced rate “intercon¬ 
nection” services to non-commercial edu¬ 
cational television or radio stations. 
Thus, in determining the extent to which 
Bell may engage in differential pricing 
for its interstate and foreign communi¬ 
cations service, we shall give appropriate 


consideration to the purpose and intent 
of these statutory provisions. 

PRIOR POLICY 

84. The Commission has heretofore 
enunciated various policies that ave 
pertinent to the disposition of the basic 
questions to be resolved herein. 

85. The basic issue we must resolve in 
this proceeding is the lawfulness of the 
rate levels and earnings for each of the 
principal Bell System categories of serv¬ 
ice. Whether any of these categories of 
service is an unjust or unreasonable 
classification of service within the mean¬ 
ing of section 201(b) of the Act is not at 
issue. This question has been dealt with 
by the Commission in other proceedings.* 
The present task is to determine whether 
the differences in the levels of charges 
for these otherwise proper classifications 
have been appropriately determined in 
accordance with the mandates of the 
Communications Act. 

86. Second, the Commission has made 
clear in its past decisions that, under the 
basic statutory standards we are called 
upon to administer (sections 201-205'. 
the public interest generally is not served 
by cross-subsidization between classes of 
service. In a case where AT&T was charg¬ 
ing less than full costs for one of its com¬ 
petitive services (private line telegraph) 
but more than full costs for one of its 
monopoly services < private line tele¬ 
phone), the Commission stated: 

Closely related to the problem of unrea¬ 
sonably low earnings from the competitive 
telegraph service is the challenge posed by 
unreasonably high earnings from the tele¬ 
phone companies’ noncompetitive private 
line telephone services. As the initial deci¬ 
sion at paragraph 146 stated, there is no 
convincing evidence of record warranting any 
significant difference in the level of earnings 
for AT&T between its telephone and tele¬ 
graph grade services. Although the two car¬ 
riers present different arguments on the 
point, the suggestion by both is that a rate 
structure which yields the same level of earn¬ 
ings from private line telephone services, as 
from private line telegraph services would 
result in an unwarranted shift of use from 
the telegraph services to the telephone serv¬ 
ices, and that this consideration warrants 
some protection of private line telegraph 
grade services, from the competition of pri¬ 
vate line telephone services. We refuse to 
accept that view. There is no public interest 
in extending such an umbrella of price pro¬ 
tection to private line telegraph services at 
the expense of the users of private line tele¬ 
phone services; the bare fact that a service 
may be enjoying a more rapid rate of growth 
does not itself justify imposing artificial rate 
burdens on it. Private Line Rate Case 34 FCC 
217 at page 228. 

87. It is significant to note that in the 
above case both Bell and its competitor 

• See AT&T Rate Cases 2 FCC 2d 871 (1965) : 
9 FCC 2d 30 (1967); 38 FCC 2d 213 (1972): 
Private Line Rate Cases 34 FCC 244 (1961); 
34 FCC 217 (1963) affirmed sub nom Wilson 
and Co. v. United States 335 F 2d 788 i7th 
Cir. 1964). Telpak Rates, 37 FCC 1111 (1964); 
38 FCC 370 (1964); 38 FCC 761 (1965). 

affirmed sub nom American Trucking Assoc. 
Inc. v. FCC 37 F 2d 121 (DC Cir. 1966) cert 
denied 386 US 943 (1967). Hughes Sports 
Network 25 FCC 2d 560 (1968); 25 FCC 2d 
550 (1970) . WATS 37 FCC 689 (1964) ; 38 FCC 
475 (1965). 
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(Western Union) argued that Bell should 
maintain a higher level of rates on one of 
Bell’s monopoly services than could be 
justified by costs in order to prevent a 
shift of customers from the competitive 
to the monopoly category of service. The 
Commission rejected this view and held 
that there was no public interest in 
maintaining a different level of rates for 
the two classes of service, i.e., requiring 
the users of the monopoly service to sub¬ 
sidize tlie users of the competitive serv¬ 
ice. The Commission's decision in this 
case was based upon the use of FDC data 
in determining the appropriate rate 
levels for the two classes of service in¬ 
volved, the monopoly private line tele¬ 
phone and the non-monopoly private 
line telegraph services. 

88. The aforementioned holdings of the 
Commission in the Private Line Rate 
Cases against cross-subsidization were 
reiterated and enlarged upon in the Com¬ 
mission’s decision rejecting Bell’s pro¬ 
posed Wide Area Data Service (WADS) 
classification of service. In Re WADS, 35 
FCC 149 (1963); 37 FCC 695 (1964). 
There the Commission found this pro¬ 
posed service category to be unlawful for 
the principal reasons that WADS and 
Bell’s then existing TWX services were 
functionally “like Communication’’ 
services and that Bell had failed to make 
any cast showing that warranted any 
difference in charges between WADS 
and TWX, and that Bell had failed 
to make the showing that the overall 
rate level for WADS was based upon 
WADS users paying the full cost of 
the service provided to them. Further¬ 
more. since Bell was proposing three sub¬ 
classes of service within the overall 
WADS category, (full time, measured 
time, and receiving only) the Commis¬ 
sion held that AT&T was required to make 
an appropriate allocation of costs be¬ 
tween these sub-classes in order to show 
that there was no cross-subsidization of 
any one of these three sub-classes of 
WADS service. The Commission stated 
that “it may well be that one class of 
WADS is subsidizing another.” It held 
that AT&T had the duty to present its 
evidence in such a way that the Com¬ 
mission can resolve the important ques¬ 
tion of whether there is such cross-sub¬ 
sidization without leaving it to specula¬ 
tion. WADS, 35 FCC 149 (1963). Thus, 
the Commission held in WADS that not 
only had AT&T failed to show that 
WADS users generally would be paying 
the “full costs” of providing service to 
those users and had thus failed to show 
that other customers of AT&T would be 
cross-subsidizing WADS users, but that 
AT&T had failed to show there was no 
cross-subsidy among WADS users them¬ 
selves depending upon which subclass of 
service they were to use. 37 FCC 695 
<1964) . a 


Similarly, the Commission held In WATS, 
that although the overaU rates for WATS ap¬ 
peared then to be compensatory. AT&T had 
failed Inter alia, to show that there was no 
cross-subsidy between full-time and meas¬ 
ured time sub-classes of services, and that 
AT&T was required to make that showing. 
W ATS. 37 FCC 688. This is an unresolved is¬ 
sue to be considered in further proceedings in 
pending Docket No. 19989. 


89. Third, the Commission has held 
that the cost of providing service is at the 
heart of the statutory requirements 
under Section 201-205 of the Act for just, 
reasonable, and non-discriminatory 
rates. In the aforementioned Private 
Line Rate Cases, the Commission stated: 

Generally, we believe that the cost of pro¬ 
viding service constitutes the most reliable 
criterion available for determining Just, rea¬ 
sonable. and nondlscrlminatory rates. We 
shall regard costs either as directly control¬ 
ling in the fixing of rates herein or as refer¬ 
ence points from which to measure the ex¬ 
tent of any departures therefrom, based on 
other ratemaking considerations. Rates 
which depart from cost indications must be 
clearly warranted in order to satisfy our 
statutory standards of lawfulness. . .. (Reli¬ 
ability of the cost criterion is not diminished 
because it is not mathematically precise. Pri¬ 
vate Line Rate Cases, 34 FCC 244 (1961); 34 
FCC 217, 231 (1963). 

In a more recent decision the Commis¬ 
sion again rejected a new proposed clas¬ 
sification of service (called 48 kHz serv¬ 
ice) and held that (a) “If, under two dif¬ 
ferent tariff offerings, a customer can ob¬ 
tain communication services which do 
not differ in any material functional re¬ 
spects, then the two tariff offerings are 
like communications services;” (b) the 
proposed new 48 kHz channel service and 
single voice grade level channel offerings 
were “like” communications services, 
within the meaning of Sec. 201(a) of the 
Act; (c) that there was no cost justifi¬ 
cation for the substantially lower 48 kHz 
level channel charges vis-a-vis the sin¬ 
gle voice channel charges; and, (d) the 
lower 48 kHz charges resulted in unjusti¬ 
fied discounts for large volume users. In 
Re 48 kHz, 29 FCC 2d 493. (1971). Thus, 
under the aforementioned Commission 
decisions it appears clear that costs pro¬ 
vide the fundamental basis for judging 
the lawfulness of economic discrimina¬ 
tion by carriers and that any rates which 
depart from cost must be “clearly war¬ 
ranted” if the statutory standards are to 
be met. The corollary to the foregoing is 
of course equally clear, namely that 
where there are material differences in 
costs in providing one class of service vis- 
a-vis another, such significant differ¬ 
ences constitute lawful justification for 
differential pricing among services. 

90. Fourth, as indicated in the afore¬ 
mentioned Private Line Cases, there are 
certain exceptional circumstances under 
which departures from costs may be war¬ 
ranted as a basis for differential pricing 
and the Commission’s decisions reflect 
appropriate recognition of such limited 
circumstances. However, the Commission 
has been extremely careful in such cases 
to measure the extent to which it will 
permit deviation from costs for such pur¬ 
poses. 

91. One such type of case is the alleged 
need for differential pricing to meet com¬ 
petition. The Commission has held that, 
upon meeting certain stringent criteria, 
a carrier may engage in differential pric¬ 
ing to meet competition, i.e., a carrier 
may charge less for interstate (or for¬ 
eign) communications service to some 
users than to others notwithstanding 
that the carrier’s costs are essentially the 
same in both cases and the services are 


“like,” if the result of such competitive 
pricing is that business is obtained or 
retained in such a way as to achieve 
lower unit costs that benefit other cus¬ 
tomers by lower rates. But, in order to 
justify such discriminatory rates on the 
grounds of competitive necessity, the car¬ 
rier must “demonstrate convincingly” 
that other customers “will, in fact, bene¬ 
fit” by lower rates through lower unit 
costs by virtue of the application of such 
discriminatory rate structure. Telpak 
Rates. 38 FCC 370, 382 (1964) affirmed 
sub nom American Trucking Association, 
Inc. v. FCC. 377 F. 2d 121 (1966). The 
Commission held, with court approval, 
that such pricing is permissible only if 
the carrier meets each of the following 
criteria: 

(1) That those benefltting from the 
discriminatory pricing have an alterna¬ 
tive of satisfying their communications 
requirements from a substitute source of 
supply and that they will shift to the sub¬ 
stitute source unless the discrimination 
is maintained; 

(2) That the discriminatory rate or 
preference is just sufficient to retain the 
business which would otherwise be lost; 

(3) That the discrimination benefits 
the users of the carriers’ services who are 
discriminated against, i.e., charges to 
other users are lower because of the dis¬ 
criminatory rate than they would be 
without such rates. 

Telpak Sharing 23 FCC 2d 606 (1968 ); 
reversed on other grounds, sub nom 
AT&T. v. FCC. 449 F 2d 439 (2nd Cir. 
1971). 

92. The Commission found that Bell’s 
discriminatory prices for Telpak A and 
B were unlawful in that they did not 
meet even the first criterion, i.e., that 
Bell’s users would shift from Telpak A 
and B to competitive private microwave 
systems. Telpak Rates 37 FCC 1111 
(1964) 38 FCC 370 (1964). Similarly, the 
Commission found that Bell’s discrimina¬ 
tory discounts for sharing of Telpak C 
and D did not meet the first criterion. 
Telpak Sharing 23 FCC 2d 606. In both 
of those cases, the Courts approved the 
Commission’s rulings. Only one category 
of service has met any of the criteria for 
competitive discriminatory pricing and 
that one service has met only the first 
criterion. This service is the Telpak C 
and D offering which is now reflected in 
the current tariffs of AT&T as the pre¬ 
sent Telpak bulk rate offerings of AT&T. 
As stated, the Commission has found 
compliance only with the first criterion, 
i.e., that there will be a shift to private 
microwave at the Telpak C and D capac¬ 
ity unless discriminatory pricing is main¬ 
tained. However, the Commission has not 
found that either the past or present Tel¬ 
pak C and D bulk rates have met either 
the second or third criteria, i.e., that the 
discriminatory rates are not below levels 
necessary to retain the business or that 
the discriminatory rates result in charges 
to other users which are lower than they 
would be without such rates. Accordingly, 
one of the issues in this proceeding is to 
determine whether and to what extent 
the past and present Telpak C and D bulk 
rates conform to criteria two and three. 

93. Another type of case where the 
Commission has indicated by past de- 
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cisions that departure from costs for dif¬ 
ferential pricing might be warranted is 
in regard to press communications serv¬ 
ices. Under the above mentioned Private 
Line Rate Cases, the Commission ex¬ 
pressed concern that, although there 
were no significant differences in carriers’ 
costs, the application of the same rate 
level for both press and non-press private 
line communication services could signif¬ 
icantly affect the dissemination of news 
and information to the public and des¬ 
ignated the matter for hearing. After 
hearing, however, the Commission found 
that if the press paid the same rates as 
non-press users for like services, there 
would be no significant impact on the 
public’s access to news and information. 
Accordingly, the Commission with court 
approval, ordered press and non-press 
rates to be at the same level for like serv¬ 
ices. AT&T, et al, 24 FCC 2d 565 (1970); 
25 FCC 2d 5 (1969): affirmed sub nom 
The Copley Press. Inc. et al v. FCC. et al, 
452 F 2d 1290 (1971). To date no showing 
has been made before the Commission by 
either the press or the carriers that 
would warrant any differential pricing 
for press services on any basis other than 
the carrier’s cost as the sole measure for 
assuring just, reasonableness and non¬ 
disc rim inatory charges for the press. 

94. In one other extremely limited type 
of case, the Commission has ruled that 
a departure from full costs for differen¬ 
tial pricing is permissible where Con¬ 
gress, in effect has expressly negated the 
statutory standards set forth in section 
201-205 of the Act. Thus, in interpreting 
and applying the special provisions of 
section 396(h) of the Act, which permits 
carriers to provide ’‘free or reduced rate” 
private line interconnection service for 
educational television stations “notwith¬ 
standing any other provision of law,” the 
Commission has held that, although it 
would not condone providing such serv¬ 
ice “free” to such stations, it would allow 
a carrier to provide such service at 
charges lower than the charges for like 
service provided to commercial stations 
so long as “incremental” or “out-of- 
pocket” costs including cost of capital 
were recovered by the carrier. In its de¬ 
cisions in this one area the Commission 
expressly recognized that its action 
meant that the remaining costs of pro¬ 
viding the service for this one purpose 
would be cross-subsidized by other users 
of the carrier. Free or Reduced Rates, 17 
FCC 2d 155 (1969); 20 FCC 2d 491 
(1969); 31 FCC 2d 496 (1971). The 
significance of this decision is that, one, 
it applies only to a specific service where 
Congress has expressly stated that the 
rates are not required to be just, reason¬ 
able or free of undue discrimination and, 
two, that notwithstanding this express 
waiver of the standards set forth in sec¬ 
tion 201-205 of the Act, the Commission 
hase nevertheless required the carrier to 
recover at least its “incremental” or 
“out-of-pocket” cost for such service. 

95. By way of summarizing the fore¬ 
going decisions, the Commission has held 
that: (a) Although there are unresolved 
questions as to the lawfulness of the spe¬ 
cific rates and rate structures for each 


of the principal categories of Bell’s rates 
or services in issue herein, each is an ap¬ 
propriate service or rate classification 
that warrants differential pricing in such 
amounts and to the extent that the Com¬ 
mission shall determine to be proper in 
this proceeding; (b) the public interest 
is not generally served by cross-subsi¬ 
dization of any one class of service by 
any other class of service or by cross¬ 
subsidization of one sub-class of service 
by any other sub-class within the same 
class of service; (c) the cost of provid¬ 
ing services is at the heart of the statu¬ 
tory requirements that rates be just, 
reasonable and non-discriminatory; (d) 
the past decisions of the Commission 
that have dealt with the question of 
cross-subsidization have been made in 
the context of inquiry into and consider¬ 
ation of fully distributed costs; (e) al¬ 
though the Commission has held in 
theory that departments from cost may 
warrant differential pricing under sec¬ 
tions 201-205 of the Act in order to meet 
competition or to favor the press, the 
facts are that so far no such differential 
pricing has received final approval by the 
Commission because of the failure to 
meet the stringent criteria set by the 
Commission with respect thereto; and 
(f) where sections 201-205 have been 
modified by Congress for a specific pur¬ 
pose. the Commission has permitted rate 
levels to be based upon incremental or 
out-of-pocket costs with full recognition 
that cross subsidy exists under such 
conditions. 

ROLE OF FDC AND LRIC IN THF REGULATORY 
PROCESS 

a. Background. 96. We turn now to the 
question of paramount importance in 
the resolution of the issues in this case— 
the role and significance of fully dis¬ 
tributed cost (FDC) and long run incre¬ 
mental cost (LRIC) in determining the 
appropriate earnings relationships 
among the principal categories of Bell’s 
interstate services. As indicated in the 
foregoing paragraphs, carriers compet¬ 
ing with Bell to provide private line 
services (MCI, Western Union and 
Datran) contend that FDC is the prime 
if not sole criterion for determining the 
existence or extent of unlawful cross¬ 
subsidy. Bell, supported by the user 
groups herein (Airlines, Arinc, DOD, 
etc.), argues that FDC has no role to 
play in resolving the cross-subsidy or 
other issues in this proceeding, and that 
LRIC is the only appropriate cost basis 
for pricing competitive services. 

97. Generally, rate regulation is in¬ 
tended to be a substitute for competition 
in special market situations where an es¬ 
sential service or good is produced and 
maximum efficiency (that is, minimum 
cost) can be achieved by allowing one 
large-scale producer to supply a given 
market area. Restricting production to 
one producer in the market is for pur¬ 
poses of gaining the alleged benefits of 
economies of scale, i.e., the lower unit 
costs which are sometimes realized as 
the volume or scale of production in¬ 
creases. In the aggregate, the regulated 
enterprise is supposed to operate at 


“cost,” where the term “cost” includes 
the cost of capital. It is intended that 
rates be designed to cover the necessary 
cost at levels which allow no excess over 
the minimum cost of efficient operation 
and which reflect no undue discrimina¬ 
tion, either between classes of service 
or among different customers within a 
given service classification. 

98. In some instances it may be both 
feasible and appropriate as a matter of 
public policy for a single producer to en¬ 
gage in both regulated monopoly and 
competitive markets. Here, a further ob¬ 
jective of rate regulation is to prevent 
the presence of the integrated supplier 
from distorting the competitive market 
place, in order that the benefits of the 
full interplay of competitive market for¬ 
ces not be lost. This requires that the 
rates for competitive service offerings 
be set at appropriate compensatory 
levels, such that competitors are not sub¬ 
jected to unfair competition and the 
users of monopoly services are not re¬ 
quired to subsidize the competitive serv¬ 
ice offerings of the intergrated supplier. 

99. In order to accomplish the various 
goals of regulation, certain tools and 
techniques are required. These include 
requirements for uniform systems of ac¬ 
counts and reports, audits, and related 
tests to ascertain the reasonableness of 
rate base elements and operating ex¬ 
penses including the cost of capital of 
the regulated enterprise. All of these ele¬ 
ments taken together constitute a pro¬ 
gram of cost surveillance, since rates are 
to be designed to cover reasonable 
“costs.” 

100. Additionally, for a multi -service 
operation it is necesary to develop tech¬ 
niques for detecting and correcting cross¬ 
subsidization among services. This is a 
particularly difficult task when large cost 
elements are incurred for the common 
production of several services. Finally, 
effective regulation requires appropriate 
measures by which to gauge the overall 
performance of the regulated enterprise 
and a system of incentives which will 
pull the operation in the direction of 
maximum efficiency, that is, utilization 
of those technologies, organizational 
forms, and operating procedures which 
will yield the lowest cost per unit for the 
volume of service demanded by the cus¬ 
tomers. In this regard, one of the prin¬ 
cipal regulatory needs is to establish an 
accountability standard which provides 
the regulator and management alike the 
means for evaluating the overall effect 
of a myriad of interdependent decisions 
taken in the supply of several kinds of 
communication services to millions of 
users. 

101. In a firm which engages solely in 
competitive services, and where genuine 
competition exists for each service, there 
is. of course, no public interest require¬ 
ment to track the consequences of such 
management decisions; the free interac¬ 
tion of consumer choice and competitive 
response will automatically reward wise 
management decisions and penalize mis¬ 
takes. Bell does not, however, fall in tins 
category. The vast bulk of its service of¬ 
ferings enjoy monopoly or quasi-mo- 
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nopoly status, and are offered under uni¬ 
form tariffs. The pricing of these serv¬ 
ices obviously cannot be and is not sub¬ 
ject to the automatic corrections of the 
competitive marketplace. As Bell has 
eloquently argued in this and other pro¬ 
ceedings, its monopoly and competitive 
services are provided via a single, inte¬ 
grated network involving extensive use 
of common facilities, personnel, manage¬ 
ment, and marketing resources. The allo¬ 
cation of proportionate use and value of 
these resources between monopoly and 
competitive services, and among classes 
of competitive services, constitute im¬ 
portant management decisions not sub¬ 
ject to the corrections of the competitive 
marketplace. Given the preponderance 
of its monopoly service demand, costs, 
and revenues, slight imperfections in 
these decisions will have little conse¬ 
quences for BelTs overall revenues and 
earnings; but for the same reason, even 
the slightest imperfection can have a 
major impact on the pricing of Bell's 
competitive services, with significant im¬ 
plications for both the users of those 
services and for Bell's competitors. In 
short, even small errors in management 
decisions in this area can result in sig¬ 
nificant underpricing or overpricing of 
Bell's competitive services, without a cor¬ 
responding effect on its overall costs or 
revenues. This situation in turn can re¬ 
sult in either predatory pricing of false 
entry signals for Bell’s competitors. 

b. Social Optima. 102. Bell’s witnesses 
in this proceeding who have proposed 
LRIC as the appropriate basis for pric¬ 
ing do so in large part because of their 
view that it leads to a “social optimum.’’ 
At the outset, therefore, we will address 
the question of “social optima” and their 
role as a potential objective of public 
regulatory policy. 

103. A “social optimum,” in the eco¬ 
nomic context, is simply a situation in 
which no person can be made better off 

i without making some other person worse 
off. There is thus no unique “social op¬ 
timum,” but rather many “social opti¬ 
ma" — in fact, any situation in which the 
economy has full employment of all re¬ 
sources in technically efficient produc¬ 
tion is socially optimum in the economic 
sense. The selection of any particular 
social optimum from the infinite choices 
available thus requires a value judg¬ 
ment. Since Bell’s witnesses, as well as 
conventional economic theory, acknowl¬ 
edge that economics does not make value 
judgments, it follows that any form of 
cost/price analysis—including LRIC— 
can only aid in achieving some “social 
optimum” for which the necessary value 
judgments have already been made. 

104. In proposing LRIC as a pricing 
rule. Bell witnesses allege that it will 
produce a particular social optimum— 
ie.. the most efficient allocation and use 
of Bell’s resources. Even if pricing on 
the basis of LRIC were capable of achiev¬ 
ing this result—which is yet to be deter¬ 
mined — this Commission must select 
pricing principles for telecommunica¬ 
tions services which will satisfy a much 
broader “social optimum” standard—one 
which achieves economic efficiency on a 


continuing basis throughout the entire 
telecommunications industry, while at 
the same time satisfying the broad and 
muti-faceted public interest objectives 
set forth in the Communications Act and 
other relevant statutes. Included in this 
standard are the requirements that rates 
be just and reasonable, that they be 
non-discriminatory, and that there be 
no unwarranted cross-subsidization 
among services and no predatory pricing 
of competitive services. Our evaluation 
of FDC and LRIC must therefore focus 
on their respective abilities to satisfy 
these broad public interest standards, 
rather than the more narrowly-defined 
social optimum suggested by Bell’s 
witnesses. 

105. Another objective proposed by 
Bell’s witnesses is that of maximizing 
consumers’ surplus, which is the advan¬ 
tage a consumer gains because the price 
to him is not as high as it might have 
been.* 1 Under certain assumptions, it can 
be shown that pricing utility services 
at certain theoretical cost levels will 
maximize the total amount of consumers’ 
surplus for all customers taken together. 
However, even assuming such a pricing 
scheme were capable of development and 
implementation, it would not necessarily 
help attain such principal statutory ob¬ 
jectives of regulation as prevention of 
unjust rates and undue discrimination. 
For example, it is entirely possible under 
such a system that those customers hav¬ 
ing the lowest incomes would be subject 
to the highest rates. 7 Also, aggregate con¬ 
sumer surplus could rise as a. result of 
very large gains by a few consumers, even 
though most consumers suffered losses. 
Given the many unresolved difficulties 
in giving an empirically meaningful in¬ 
terpretation to the objective of maxi¬ 
mizing consumer surplus, and in recon¬ 
ciling this objective with the statutory 
mandate of the Communications Act, the 
Commission cannot rely upon this as a 
primary objective of rate regulation or 
as justification for a particular meth¬ 
odology of cost analysis or pricing. 

c. Description of FDC , Marginal Cost 
Pricing , and LRIC. 106. FDC. In a fully 
distributed cost (FDC) analysis the to¬ 
tality of all historically recorded invest¬ 
ment and operating costs for all services 
offered during a specified test period are 
first determined. In addition, the total 
historical volume of each service actu¬ 
ally provided during the test period is 
determined from the carriers’ records. 

107. Direct costs which can be identi¬ 
fied for a particular service offering are 
segmented and attributed to the relevant 
service. The remaining common and 
joint costs are allocated among the serv¬ 
ices according to statistical and/or judg- 


8 See Baumol, Docket 16258, Bell Exhibit 
26A; also Bonbrlght, Docket 16258, Bell 
Exhibit 25A, p. 2. 

T Wein states “The poor man who has to 
cross Dupuit’s bridge to see his dying father 
is mulcted throughly; the rich man who 
wishes only to see the scenery on the other 
side gets off lightly, if one charges discrim¬ 
inatory tolls based on each persons subjec¬ 
tive valuation.’* Docket 16258, Staff Ex. 50, 
p. 55. 


mental determinations as to the propor¬ 
tionate use which each service made of 
the facilities, personnel, and operations 
supported by such costs. At the conclu¬ 
sion of this process, it is possible not only 
to compute a rate of return for each 
service, but also to establish definitive 
unit costs for each of the services offered 
during the test period, which can be 
used as a basis for determining the ap¬ 
propriate cost-based price for each serv¬ 
ice which would have satisfied the car¬ 
rier’s total revenue requirement—includ¬ 
ing cost of capital. The rates for each 
service may be computed so as to have 
contributed an equal rate of return on 
investment, or each service rate may be 
computed to have produced different 
rates of return while the aggregate of 
all satisfies the overall revenue require¬ 
ment. In all these calculations, appropri¬ 
ate factors for demand elasticities (in¬ 
cluding cross-elasticities among services) 
may be introduced. Finally, these calcu¬ 
lations may be used as a basis for setting 
future rates, with appropriate adjust¬ 
ments for market forecasts, projected 
demand elasticities, projected cost incre¬ 
ments, etc. 

108. Marginal Cost Pricing. The LRIC 
methodology advocated by Bell in this 
proceeding is generally rooted in the 
theory of marginal cost pricing—al¬ 
though, as we shall demostrate, there 
are significant differences between con¬ 
ventional marginal cost pricing theory 
and the LRIC methods proposed by Bell. 

109. The theory of marginal cost 
pricing was first developed in nineteenth 
century France by Jules Dupuit as a 
basis for pricing public utility goods and 
services produced by a governmentally 
owned monoply.* Briefly, this theory 
holds that the most economically effi¬ 
cient allocation and use of society's re¬ 
sources will be achieved when the price 
of each individual unit of goods or serv¬ 
ices is set equal to the actual marginal 
or incremental cost of producing that 
particular unit. It is alleged that such a 
pricing scheme will best force consumers 
to weigh the value of a public utility good 
or service against its actual costs, thus 
limiting production to the minimum es¬ 
sential level which the aggregate of all 
consumers finds economically justifiable. 
It was recognized at the outset, of course, 
that any practical application of this 
theory would require its modification, 
since for reasons of administrative and 
operating efficiency as well as equity 
among utility consumers it \ ould not be 
feasible to charge each user a different 
rate for essentially the same goods or 
services. The resultant necessity of 
identifying appropriate objectives short 
of the particular “social optimum” ini¬ 
tially contemplated, and of finding prac¬ 
tical method of applying marginal cost 
pricing theories in a real world environ¬ 
ment (both of which involve value judg¬ 
ments outside the realm of economic 


8 “On the Measurement of the Utility of 
Public Works,” Annaies des Ponts et 
Chaussees, 2nd Series, VIII (1844), reprinted 
in International Economic Papers, No. 2 
(1952), pp. 83-110. 8ee Harold Wein, Staff 
Exhibit 50, pp. 30. 55, 86. 
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theory) remains a source of con¬ 
tinuing controversy both among econo¬ 
mists and between economic theory and 
other social sciences. 

110. Initially,* the concept of marginal 
cost pricing was applied primarily to the 
study of investment decisions required to 
satisfy a constant or steadily expanding 
demand; the emphasis was thus placed 
on so-called “long run” marginal cost. 
During the early modern period (e.g., 
1930’s to mid-1940’s) interest shifted to 
the efficient pricing of goods or services, 
the demand for which fluctuated on a 
short-term basis between a peak and off- 
peak period; and the primary emphasis 
shifted to so-called “short-run” marginal 
cost. Only since the early 1960’s have 
economists begun to work on a synthesis 
of long-run and short-run marginal cost 
theories to cover both the efficient in¬ 
vestment in and pricing of goods and 
services, the demand for which is sub¬ 
ject to both short- and long-run fluctu¬ 
ations. It is also significant that most 
writing about marginal cost pricing be¬ 
fore the mid-1960’s was in the context of 
state-owned enterprises like Electricite 
de France or the British Post Office. The 
application of the theory of marginal 
cost pricing to the privately owned regu¬ 
lated utility has been very recent; and its 
application to and relevance for the pric¬ 
ing of a mix of services supplied under 
both monopoly and competitive market 
conditions by a single integrated firm is 
perhaps a case of first impression in this 
proceeding. As is evidenced by the record 
herein, there remains much controversy 
with respect to any practical application 
of these theories, but particularly so in 
the latter case of the private firm en¬ 
gaged in both monopoly and competitive 
markets. 

111. The short-run marginal cost pric¬ 
ing rule is normally expressed in terms 
of imposing on the customers who de¬ 
mand service at the peak period the full 
capital costs for plant and equipment 
of the system. The reasoning is straight 
forward—the amount of capital invest¬ 
ment required is determined solely by the 
amount of service to be provided at the 
busiest period. (For various reasons 
which need not be discussed here, tele¬ 
communications plant is engineered for 
a “peak busy hour” which is an average 
of the busiest hour on each of the sev¬ 
eral busiest days of the year.) It is thus 
argued that the marginal cost of serving 
a customer at the peak busy hour in¬ 
cludes the total investment needed to 
provide that service, while the marginal 
cost required to serve a customer at any 
other time includes only the direct op¬ 
erating costs at that time, the plant and 
equipment having already been provided 
and paid for to meet the needs of the 
peak busy hour. Application of short-run 


»While most of the economists testifying in 
Dockets 16258 and 18128 included some his¬ 
torical background in their testimony, Wein, 
Staff Er. 50, Docket 16258, presents an ex¬ 
tensive and weU footnoted discussion. See 
pp. 55-57, 63-70, 75-78 and especially pp. 
79-95. The following discussion is a sum¬ 
mary of the relevant testimony of all the 
witnesses. 


marginal cost pricing theory in this man¬ 
ner leads to one “social optimum,” with 
higher rates being charged for service 
at the peak than for off-peak service. 
Regulated telephone utilities have thus 
far opposed general application of this 
form of marginal cost pricing, citing 
practical limitations due to administra¬ 
tive and operating problems, overriding 
considerations of equity among custom¬ 
ers, and other factors beyond the realm 
of economic theory. 

112. There appears to be a general con¬ 
sensus among economists that once the 
plant has been built its capacity should 
be allocated for use by pricing the serv¬ 
ice at the short-run marginal cost. The 
consensus breaks down, however, with re¬ 
spect to the addition of new plant or the 
replacement of old plant. Some econo¬ 
mists argue that where plant must be 
added to provide a service, the service 
should then be priced at the long-run 
marginal cost of the added plant. Others 
argue that the service should be priced 
at the short-run marginal cost associ¬ 
ated with use of the added plant. Those 
in the latter group appear to believe that 
the added plant should be designed so 
that the short-run marginal cost (utili¬ 
zation cost) of the plant will be the same 
as the long-run marginal cost at the in¬ 
tended level of output, and that if out¬ 
put will vary over the plant life, the price 
should be set at short-run marginal cost 
in each period, being below long-run 
marginal cost when the plant has excess 
capacity and above long-run marginal 
cost when the plant capacity must be 
allocated among competing users. 

113. Long Run Incremental Cost 
(LRIC) . In Bell’s proposed LRIC ap¬ 
proach, forecasts would be developed of 
all directly attributable incremental in¬ 
vestments and expenses which would be 
required during some future period in 
order to satisfy forecast demands for ad¬ 
ditional quantities of service, whether in 
a new or existing category. These fore- 
costs would be based on information 
available to the carrier concerning cur¬ 
rent equipment and labor costs, market 
trends, inflationary forecasts, etc.—and 
a large measure of managerial judg¬ 
ments. Based on these forecasts, prices 
for each competitive service would be es¬ 
tablished which, if the forecasts prove 
correct, will cover the estimated LRIC of 
the service plus a markup which, in 
combination with markups on all other 
services, will yield Bell’s overall inter¬ 
state return requirement (including the 
required return on existing investment 
in the network). The markup for each 
service would be set at different levels, 
based on Bell’s judgment as to what con¬ 
stitutes on “optimum contribution” by 
each service to the total earnings re¬ 
quirement. 

114. Since Bell contends that there is 
greater elasticity of demand for its pri¬ 
vate line services, for which users gen¬ 
erally have alternatives, than for its 
monopolistic MTS and WATS, Bell pro¬ 
poses that it should be allowed to price 
its private line services at whatever level 
is necessary to be effective competitively 
so long as its LRIC is covered and it sat¬ 


isfies Bell’s “burden” test intended to en¬ 
sure that the provision of the service 
results in at least a minimal “contribu¬ 
tion” to total earnings. With each PLS 
rate level thus set at what Bell would 
estimate to be the “optimum contribu¬ 
tion” level, based on projected costs, de¬ 
mand and competitive inroads, Mell pro¬ 
poses that the rates for monopolistic 
services (e.g., MTS and WATS) should 
be set at whatever level is required to 
achieve Bell’s required overall interstate 
earnings level. 

d. Comparative Evaluation of LRIC 
and FDC. 115. Bell’s principal witness, 
Professor Baumol, claims on the record 
herein that fully allocated costs do not 
have “economic significance,” and that 
only incremental or marginal costs 
should be considered by the manager of 
the regulated public utility in setting 
rates for various services. The LRIC pric¬ 
ing rule proposed by witnesses Baumol 
and Bonbright represent Bell’s attempt 
to apply marginal cost pricing theory to 
the pricing of certain of its telecommu¬ 
nications services. In determining the 
proper roles of FDC and LRIC in the 
pricing of Bell’s services, we will first 
address the more general issue of mar¬ 
ginal cost pricing, after which we will 
examine the LRIC concept (including 
Bell’s burden test) to determine whether 
this represents not only - valid and prac¬ 
tical application of marginal cost pricing 
theory but also a valid implementation 
of relevant statutory criteria and public 
policy guidelines. Finally, we will address 
the numerous objections which have been 
raised to the use of conventional FDC 
analyses as the basis for setting rates. 

116. Marginal Cost Pricing. As we have 
previously noted, and as is evidenced in 
the record of this proceeding, there re¬ 
mains considerable controversy both 
among economists and between econo¬ 
mists and members of other disciplines 
concerning the application of marginal 
cost pricing theory to situations and con-« 
ditions which differ significantly from 
the publicly owned monopoly supplier of 
utility services, which was the situation 
assumed in the development of the 
theory. In addition to the general con¬ 
cerns identified in paragraph 111 above, 
there are several specific problems relat¬ 
ing to the application of marginal cost 
pricing to the mixture of monopolistic 
and competitive telecommunications 
services offered by Bell. 

* 117. The economic theory underlying 
marginal cost pricing was developed in 
the context of a monopolistic industry 
Taking the theory on its own terms and 
accepting arguendo the value judgment 
that the particular social optimum that 
would result from the theory’s applica¬ 
tion is somehow of particular merit, it is 
clear that the theory must be modified if 
it is to be apolied to a competitive situa¬ 
tion in telecommunicatoins. According to 
the theory, if a monopoly charges its 
marginal cost for its output, the cost to 
society of producing that output is ex¬ 
actly equal to the price (for the last unit 
sold), and the equality maximizes some 
measure of benefit to society. If the firm 
is not a monopoly, no such maximization 
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is necessarily made, for the simple rea¬ 
son that the marginal cost to the firm is 
not the same as the marginal cost to 

society. 

118. There are several reasons for the 
inequality of cost to the firm and cost to 
society in competitive industries: First, 
the several firms all produce different 
combinations of output, with plant de¬ 
signed for their particular outputs. For 
example, Bell’s plant is primarily de¬ 
signed to handle telephone traffic, and 
Western Union’s to handle telegraph. 
Other carriers design their plant to han¬ 
dle the particular combination of traffic 
they expect to carry. In a similar fashion, 
private users custom design their plants 
to satisfy their particular needs. Bell al¬ 
leges that each central office, local loop 
wiring area, and transmission facility is 
unique. 10 Clearly, if this be so, the cost to 
each carrier is different, and no carrier 
can claim that its cost for producing an 
incremental output is that of the indus¬ 
try as a whole. But even if all firms in a 
competitive Indus try had identical plants, 
the marginal cost to one need not be the 
marginal cost to the industry as a whole. 
Put simply, if one firm increases its out¬ 
put, it may assume it will have no effect 
on the prices of the goods it purchases 
from other industries, and its other fac¬ 
tors of production. Thus, the purchase 
by one competitor of microwave equip¬ 
ment may have no effect on the costs of 
the equipment industry. But if all com¬ 
petitors bought equipment (or if a mono¬ 
polist bought equipment) this might 
cause economies or diseconomies of scale 
in equipment manufacture, thereby low¬ 
ering or raising the cost of the marginal 
unit of equipment. Thus, whatever the 
theoretical merits of marginal cost pric¬ 
ing in a monopoly situation, the appro¬ 
priate pricing rule for a competitive 
situation, particularly where the several 
competitors have designed their plants 
differently, will not necessarily be the 
same. 

119. As previously noted, efforts to ap¬ 
ply marginal cost profit maximization 
theory to public utility firms also en¬ 
gaged in competitive enterprises are a 
relatively recent development, and re¬ 
main the subject of considerable con¬ 
troversy. At the outset, we note that in 
the case of the regulated public utility, 
profit maximization would appear to be 
contrary to public policy. One of the 
principal functions of regulation is to 
prevent exploitation of consumers 
through the setting of excessive rates. 
Proper r egulation thus specifically for¬ 
esee McKInsey and Company. “A Study 

of Western Electric’s Performance” (I960), 
submitted as workpapers to the Statement by 
Babb. BeU Exhibit 12 in Docket 19129. On 
p. 152: 

The major responsibility of the system 
equipment engineer is to custom tailor West¬ 
ern Electric’s central office and other major 
system equipment so that It can be incor¬ 
porated into the Beil System Network and 
achieve the specific service requirement of 
pie Telephone Companies. Every installation 
“ unique; the equipment ordered by the 
Telephone Company must be engineered to 

a particular office configuration and to 
be compatible with existing equipment.'’ 


bids profit maximizing behavior on the 
part of the utility and specifically re¬ 
quires that the utility establish prices 
which will provide the maximum quan¬ 
tity of service consistent w ith its allowed 
rate of return. Yet, to the extent that a 
carrier has monopoly pow f er, the equating 
of marginal cost with marginal revenue 
for the purpose of profit maximization 
will yield a price greater than cost for 
the ultimate quantity of service provided. 

120. Economists do not generally agree 
on either the objectives of the managers 
of large unregulated firms, or the pric¬ 
ing rules managers use in meeting their 
objectives/ * 1 According to one economic 
theory, an unregulated company will 
attempt to maximize profits by equating 
marginal revenue with marginal cost. A 
variant of this theory holds such a com¬ 
pany may, under competitive pressure or 
for other reasons, reduce the price of the 
product to equal the product’s unit vari¬ 
able (“out-of-pocket”) costs. The theory 
states that if such a firm cannot cover 
the unit total cost of a product, it will 
continue to produce it only so long as 
out-of-pocket costs are covered, and will 
not invest further in the product (for 
replacement of worn out production 
facilities or expansion of production 
capacity). Also, the equation of marginal 
revenue and marginal cost may minimize 
profits rather than maximize them, so 
the manager must go beyond the mar¬ 
ginal conditions to determine whether 
an output is profitable. Some economists 
suggest that the manager examine total 
revenue and total cost, and others sug¬ 
gest that he examine average revenue 
per unit and unit total cost, to ensure 
that he is not minimizing profits or 
maximizing losses (both are possibilities 
under some demand conditions). 15 Thus, 
even among adherents of the mar- 
ginalist school of price theory there is 
recognition that the ultimate decision on 
the profitability of a price depends on 
the relationship between unit costs and 
revenues. 

121. Other economists have very dif¬ 
ferent theories of the objectives of the 
managers of the large unregulated firm. 
Indeed, witnesses in this case referred 
in their testimony to several books and 
articles presenting theories other than 
the marginalist theory of pricing policy 
discussed above. For example, some claim 
that the managers price so as to maxi¬ 
mize sales volume, subject to some mini¬ 
mum profit objective being achieved. 
The theory of marginal cost pricing for 
utilities (setting marginal cost equal to 
price) attains the results its proponents 
claim (the “social optimum”) only if 
other firms are maximizing profit, the 
utility prices all services according to the 
marginal cost rule, and there is no over¬ 
all revenue requirement for the utility. 


* n See Wein, Staff Ex. 50, Docket 16258, es¬ 
pecially pp. 18. 21. 23. 

l =This point Is made In nearly all text¬ 
books on economic theory. The dlagramatlc 
illustration in William J. Baumol, Operations 
Analysis, 3rd ed.. p. 322 is one possible formu¬ 
lation, but we caunot declare it to be typical 
(much less definitive), since formulations do 
differ. 


If these conditions are not adhered to, 
the pricing rule must be modified in some 
way—price must different from marginal 
cost. There is no evidence in the record 
as to the appropriate modifications to 
make in the present case where Bell 
proposes to price only competitive serv¬ 
ices by the marginal cost rule, and also 
proposes to earn an overall revenue re¬ 
quirement. Indeed, Bell has presented no 
evidence in the record from which it can 
be determined that its departures from 
the fundamental assumptions and 
theories of marginal cost pricing lead 
toward desired results rather than away 
from them. 

122. Whatever the motivation and 
practices of the unregulated firm, it is 
clear that the regulated utility operates 
under a different set of incentives. It 
can be shown with the rigor or mathe¬ 
matics that a utility subject to rate of re¬ 
turn regulation may find it profitable u 
to exand output beyond the level which 
an unregulated firm would produce/* 
This outcome obtains under all circum¬ 
stances except the unlikely situation 
w’here capital and labor are not substi¬ 
tutes in the production process. The in¬ 
centives facing a regulated company lead 
to production of output in a way that is 
economically inefficient. The regulated 
company providing several services has 
an incentive to expand the level of each 
product but will find it profitable to over¬ 
expand the output of some products until 
they are produced at an accounting loss, 
i.e.. below FDC and even below marginal 
cost or variable (out-of-pocket) cost. 
This incentive remains whenever the 
total revenue requirement can be re¬ 
aligned by pricing in such a way that a 
higher than average rate of return is 
earned on the remaining services. 

123. In other words, the regulated en¬ 
tity, under rate of return regulation, op¬ 
erates under an incentive to practice 
cross subsidization of non-compensatory 
competitive services with profits derived 
from monopoly service if permitted to do 
so by the regulatory agency. If the util¬ 
ity is successful in this practice, it will 
realize an increase in total profits. Thus, 
any statement of “proof” that a carrier's 
total profit increases if it accepts some 
incremental business cannot be allowed 
to stand alone. It must be demonstrated 
with reasonable certainty that the incre¬ 
mental business is providing the profit, 
and not some other service. In the case of 
an established service or replacemnt for 
a previous service, it must also be shown 
that the increase in profits is not simply 
a diminution of previous discrimination 
in favor of the service in question. 

124. A further difficulty in apply¬ 
ing the concept of marginal cost pric¬ 
ing to privately owned public utilities, 
which is not at issue in the case of the 
state owned enterprises for which mar¬ 
ginal cost theory was developed, relates 
to the incentives which marginal cost 
pricing presents to a profit-making pri¬ 
vately owned utility subject to rate of re- 


13 If the allowed rate of return is even 
slightly greater than the cost of capital. 

" See Harold H. Wein, Staff Ex. 50, Docket 
16258. pp.134-141. 
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turn regulation. In the case of the state 
owned enterprise, the managers presum¬ 
ably have no other economic motivation 
than to attempt to achieve efficient pro¬ 
duction—the primary objective of mar¬ 
ginal cost pricing theory. Economists dif¬ 
fer as to whether the managers of the 
privately owned profit-making public 
utility will be motivated to attempt to 
achieve the same “social optimum” in 
terms of price and output which the 
theory assumed. When the record in this 
docket was closed there had been little 
research on this aspect. The evidence 
which was presented simply showed that 
marginal cost pricing could in principle 
be used at the discretion of management 
to set prices and hence output at almost 
any level, depending on their assump¬ 
tions concerning future demand, cost, 
and technological development. 

125. It is implicit in all proposals con¬ 
cerning the practical application of mar¬ 
ginal cost pricing (and explicit in most) 
that for at least some of the time reve¬ 
nues for the service will be insufficient 
to cover its costs. 13 This results from sev¬ 
eral factors. First, even in the context 
of its original development (i.e., a single, 
state-owned supplier of public utility 
goods or services) it was recognized that 
prices would have to be set at uniform 
levels generally applicable to all consum¬ 
ers of a given class of service, rather than 
at the true marginal cost for each dis¬ 
crete use of each service. Also, in all cases 
where the provision of a service exhibits 
economies of scale, if it is priced at the 
long-run marginal cost, the total reve¬ 
nues will not cover total costs; whereas 
if it is priced at the short-run marginal 
cost, revenues will cover costs only if 
there is insufficient capacity which must 
be allocated, so that marginal cost ex¬ 
ceeds average cost. Whether or not a 
service exhibits economies of scale, it is 
likely to suffer losses if it is priced at 
short- or long-run marginal cost and 
it has over capacity during peak usage. 

126. Thus, it has not been conclusively 
shown that marginal cost pricing can be 
applied to one service without a sub¬ 
sidy from some other service or source. 
When economists suggest (as in this pro¬ 
ceeding) the use of “inverse elasticity 
rules” for price discrimination among 
services or classes of customers to allow 
the company to meet its overall revenue 
requirement, they are suggesting that 
those customers with inelastic demand 
subsidize those with elastic demand. 
While it has not been established by 
probative evidence in this or any other 
case of which we are aware, it is com¬ 
monly assumed by economists that the 
demand for monopoly services is less 
elastic than is that for competitive serv¬ 
ices. If so, application of these “inverse 


16 Even at the outset of marginal cost pric¬ 
ing theory, it was recognized that the losses 
attendant upon its practical application 
would require a subsidy of some kind, pos¬ 
sibly from general tax revenues. Wein dis¬ 
cusses this at some length—Docket 16258. 
Staff Ex. 50, pp. 85-87. See also Bonbright’s 
extensive discussion. Docket 16258, Bell Ex. 
25, pp. 10-14: and Vickrey’s, Docket 16258, 
Networks Ex. 5. pp. 17-18. 


elasticity rules” and marginal cost pric¬ 
ing would apparently result in subsidiza¬ 
tion of competitive services by monopoly 
services—leaving aside for now the ques¬ 
tion of any “burden test” such as has 
been proposed by Bell to offset this effect. 

127. One clue regarding the relevance 
and utilization of marginal cost pricing 
in both regulated and unregulated firms 
may be found in the accounting pro¬ 
cedures employed. Effective use of mar¬ 
ginal cost pricing clearly requires de¬ 
tailed information on both marginal 
costs and marginal revenues for each 
product or service. Yet standard ac¬ 
counting systems (including the ones 
used in the telecommunication industry) 
typically do not provide such data. At 
best, they provide data only on average 
unit costs for particular product lines. 
In fact, it appears that a major factor 
In Bell's decision to adopt its futuristic, 
incremental LRIC approach may have 
been the fact that it could not develop 
true marginal cost and revenue data 
from its t^ooks of account. A principal 
reason marginal data is not in the books 
of account is that it is not needed for 
the key decisions of either the utility 
or its regulators: namely, whether rates 
are compensatory, and whether cost bur¬ 
dens are equitably shared among cus¬ 
tomers. 

128. LRIC. As we have noted, Bell's 
LRIC proposal is an attempt to apply 
marginal cost pricing principles on a se¬ 
lective basis to certain of its service of¬ 
ferings (e.g., private line services sub¬ 
ject to competition). Bell does not, in 
either its LRIC proposal or its existing 
rate structure, attempt to apply mar¬ 
ginal cost pricing to the type of services 
and for the purposes for which the 
theory was initially proposed and for 
which it has been brought to the most 
advanced stage of development; i.e., to 
the peak/off-peak pricing of monopoly 
public utility services so as to achieve 
the most economically efficient produc¬ 
tion of such services. Furthermore, Bell’s 
LRIC proposal does not contemplate that 
the overall pricing of its monopoly serv¬ 
ices will be based on the same long run 
incremental cost basis as would its com¬ 
petitive services. Instead, the monopoly 
service prices would be set at whatever 
level is required to satisfy Bell’s total 
revenue requirements (including all its 
historical costs as well as projected but 
non-allocated incremental costs), after 
the competitive service prices are set on 
the basis of forecast long rim in¬ 
cremental costs and forecast “burden” 
analyses. 

129. We have previously identified a 
number of unresolved problems concern¬ 
ing the applicability of marginal cost 
pricing, at its present stage of theoreti¬ 
cal development and practical applica¬ 
tion. to a mix of monopolistic and com¬ 
petitive communications services pro¬ 
vided by a regulated public utility. Bell’s 
LRIC proposal contains certain features 
apparently intended to circumvent some 
of the more obvious practical problems 
(e.g., the proposed use of incremental 
cost forecasts to avoid the difficult if not 
impossible task of determining true mar¬ 


ginal costs from Bell's books of accounts, 
and the proposed use of a “burden” test 
to alleviate concerns that the incre¬ 
mental pricing scheme inherently im¬ 
plies subsidization of one service by an¬ 
other) . However, besides failing to satis¬ 
factorily resolve these problems, the 
LRIC proposal appears to erode some of 
the basic principles of marginal cost 
pricing and to further exacerbate its 
basic problems. 

130. The primary objective of marginal 
cost pricing is to achieve the social op¬ 
timum of maximum economic efficiency 
by setting price (or average revenue* 
equal to marginal cost. Bell’s LRIC ap¬ 
proach. however, attempts to estimate 
the total revenues expected for each serv¬ 
ice at several projected output levels, 
and to compare these with the esti¬ 
mated directly attributable future costs 
of providing these outputs. In other 
words. Bell would examine the difference 
between local projected revenues and 
some fraction of total costs, and attempt 
to select an “optimum” level for this dif¬ 
ference. The “optimum” Bell seeks is al¬ 
legedly not a maximum, but some other 
level which in Bell’s judgment would al¬ 
low it to maintain a strong competitive 
position without either burdening its 
other services or encouraging a large- 
scale shift of consumers from other 
services. But the fact is there is no gen¬ 
erally acceptable economic theory which 
would support Bell's view that this proc¬ 
ess will lead to any “optimum” result, 
whether for Bell or for society. Thus, 
Bell’s LRIC approach fails even to at¬ 
tempt achievement of the primary ob¬ 
jective of marginal cost pricing. 

131. A primary objective and responsi¬ 
bility of regulation, on the other hand, 
is to hold the carrier fully accountable to 
its customers for its investment, opera¬ 
ting, and pricing decisions; and, if neces¬ 
sary, to disallow costs which are not jus¬ 
tified or rates which are either excessive 
as compared to legitimate costs or are 
unlawfully discriminatory. Under the 
LRIC approach, virtually all effective 
methods for establishing and maintain¬ 
ing accountability would be eliminated. 
The Commission's role, in the first in¬ 
stance. would be to review Bell’s future- 
oriented cost, demand, and revenue fore¬ 
casts. Since all such forecasts are the re¬ 
sult of highly detailed, complex, and 
largely judgmental analyses involving a 
myriad of Bell staff and operating per¬ 
sonnel, the Commission would in most 
instances be forced to accept Bell’s esti¬ 
mates virtually unchallenged. But if the 
Bell estimates subsequently prove inac¬ 
curate and revenues are. less or costs 
greater than anticipated for a particular 
service, neither the Commission nor 
Bell’s customers have any recourse; Bell 
need only plead the vagaries inherent In 
forecasting, or changed circumstances, 
internalize the revenue deficiency, and 
seek an adjustment in its monopoly rates 
sufficient to realize its overall revenue 
requirement. Since Bell would have us 
forego the use of any historical FDC 
analysis, the Commission would have no 
basis on which to deny such a request or 
to hold management responsible for its 
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decision to proceed on the basis of the 
forecast results. And, given the very large 
and stable revenue cushion provided by 
Bell’s monopoly services (which contrib¬ 
ute over 80% of total interstate reven¬ 
ues) , even substantial deficiencies of this 
type would not require significant 
changes in monopoly service rates. The 
effect of such deficiencies and resultant 
cross-subsidization on Bell’s competitors, 
on the other hand, could be of major 
proportions—irrespective of whether 
Bell’s miscalculations were intentional or 
inadvertent. 

132. Stated somewhat differently, 
under conventional regulatory philoso¬ 
phy and statutes, both the right and the 
responsibility for important management 
decisions such as the choice of alterna¬ 
tive investment strategies, service offer¬ 
ings, and rates are afforded, in the first 
instance, to the carriers’ management. 
While the Commission is afforded some 
limited control over capital investments 
and proposed tariffs, its primary func¬ 
tion as surrogate for the competitive 
market place is to conduct ex post facto 
evaluations of these management deci¬ 
sions as reflected in subsequent market 
and earnings developments, and to make 
such corrections to the carrier’s ongoing 
programs as are found necessary, pur¬ 
suant to these evaluations, to protect the 
public interest. These ex post facto eval¬ 
uations require the existence of a record 
of actual vs. projected results, and a 
means for determining what changes if 
any would have been required In man¬ 
agement’s original decisions to have sat¬ 
isfied the requirement that tariff rates 
and conditions be just, reasonable, and 
non-discriminatory. But as witnesses in 
this case have agreed, there is no ex 
post facto means for verifying the ac¬ 
curacy of a decision based on the LRIC 
approach, since there is no record basis 
for determining ex post facto whether 
some alternative management decision 
would have been a wiser choice. After 
the fact, we could compare actual vs. 
forecast revenues for each service; but 
comparisons of actual vs. forecast LRIC 
would provide little or no information 
upon which to base a possible prescrip¬ 
tion of future investments or rates, since 
LRIC represents only a fraction of the 
total cost of providing the service in 
any event, and both LRIC and the addi¬ 
tional factors are largely matters of 
judgmental determination rather than 
precise allocation. 

133. Bell’s Market Studies . Inasmuch 
as Bell’s ultimate LRIC estimates were 
based upon prospective comparative esti¬ 
mates of costs and revenues for a future 
period for each of several alternative rate 
proposals, Bell’s initial steps included the 
making of studies of the market demand 
under each such rate alternative. We set 
forth in Attachment B hereof, a detailed 
description of such studies as well as cer¬ 
tain of our conclusions with respect 
thereto. The importance of Bell’s market 
studies to Bell’s LRIC approach is em¬ 
phasized by Bell’s witness, Baumol, who 
testified that the accuracy of the market 
estimates is crucial to the determination 
of whether, under Bell’s approach, one 


service burdens another. We set forth in 
Attachment B (see e.g., paragraphs 25, 
27, 30, 31, 32, 35, 36, 38, 52, 80. 83, 86) 
certain affirmities we find in the market 
studies which raise substantial questions 
as to their accuracy and reliability. Ac¬ 
cordingly, we conclude that, even if we 
were to agree that the LRIC approach is 
otherwise acceptable, we could not ac¬ 
cept Bell’s market studies without sub¬ 
stantial revisions therein. 

134. Bell’s " Burden” Test. In an appar¬ 
ent effort to correct some of the most ob¬ 
vious deficiencies of its proposed ap¬ 
proach to marginal cost pricing (e.g., the 
possibility that under true marginal cost 
pricing the total revenues for a particu¬ 
lar service will not cover the total costs 
of the service), Bell has proposed a so- 
called "burden” test as a complement to 
its LRIC methodology. Basically, the 
burden test is intended to determine 
whether a particular service will, under 
projected demand and cost levels, make 
an appropriate "contribution” to overall 
earnings or impose a "burden” on other 
services by failing to make such a con¬ 
tribution. 

135. For many of the same reasons 
that we have rejected Bell’s LRIC ap¬ 
proach, we must reject the corollary bur¬ 
den test. Rather than attempting to ver¬ 
ify the actual results of LRIC pricing on 
the basis of factual test data, the burden 
test merely employs the same hypotheti¬ 
cal forecasts of future costs, demand, 
and revenues employed in the LRIC pro¬ 
posal. It therefore provides neither an 
accountability standard nor a benchmark 
against which to determine whether a 
cross subsidy actually exists or what its 
magnitude is. It merely attempts to dem¬ 
onstrate that, based on the assumptions 
and hypothetical quantities developed by 
Bell, there is no present intent on the 
part of Bell to charge a particular service 
less than its easily attributable out-of- 
pocket or incremental costs. Whether 
this actually occurs or not is not within 
the burden test’s capability to determine. 
Adding to this list of difficulties is the 
further complication that the burden 
test can apparently take various forms 
and be applied in various ways, at Bell's 
discretion. As hereafter discussed, it ap¬ 
pears that Bell has not even applied the 
test to all its services, as recommended 
by Bell’s witness Baumol. Consequently, 
it is not readily apparent what Bell’s 
planned implementation of the burden 
test would measure. 

136. In addition to these general ob¬ 
servations, we find a number of specific 
infirmities in the burden test from the 
standpoint of sound economics, which we 
shall address. First, we note that the 
burden test as applied by Bell is essen¬ 
tially a "one-point” test, i.e., it is intended 
for application to one specific price 
change for one particular service at one 
particular time. However, in the record 
Bell's witness, Baumol, stated that he in¬ 
tended the test to be applied simul¬ 
taneously to all classes of services offered 
by the company. 1 * While there is nothing 
in the record as to how Baumol intended 
to apply the burden test simultaneously 


w Tr. 13028-30. 


to all classes of service. 1 ’ it appears to us 
an essential feature of any proposed 
burden test. Moreover, it appears that 
application of the burden test to each 
service successively could result in each 
service passing the test while total rev¬ 
enues remain Insufficient to cover total 
operating costs plus a fair return. Clearly, 
such a test cannot serve as a basis for 
comprehensive evaluation of LRIC-based 
pricing. Thus Bell’s failure to propose 
simultaneous application leaves the Bell 
version with little or no economic justifi¬ 
cation. 

137. The burden test proposed by Bell 
also appears incapable of detecting or 
correcting any cross subsidy which may 
already exist in established tariffed serv¬ 
ices. Yet, as demonstrated by each FDC 
study conducted since 1964, private line 
services have consistently failed to earn 
a rate of return equal to the overall rate 
of return on investment. Whatever one’s 
view of ratemaking principles for future 
services, we must recognize the historical 
evidence that private line cervices were 
probably being provided at an economic 
loss (i.e., at less than their full costs in¬ 
cluding the cost of capital) and thus were 
being cross-subsidized at the expense of 
monopoly services. The apparent inabil¬ 
ity of Bell’s burden test to detect such 
existing cross subsidies is therefore a 
serious flaw. 

138. Since Bell’s burden test contains 
no provisions for establishing what the 
upper bounds of a particular service’s 
rate should be, any rate which passes it 
is deemed acceptable. Thus, the test pro¬ 
vides no assurance that certain private 
line rates, for example, are not too high 
relative to rates for other services. Al¬ 
though the primary concern in this 
docket is that private line rates in gen¬ 
eral may be too low in comparison with 
other service categories, in other cases 
before this Commission (d.g., Docket 
19919) the opposite concern has been ex¬ 
pressed. A burden test which fails to 
identify "undue prejudice” as well as 
"undue preference” is of dubious value in 
regulating a complex mix of monopolistic 
and competitive services. 

139. Depending on the definition of a 
service offering by the person conducting 
Bell’s burden tests, virtually any service 
could apparently be made to pass the test 
(i.e., indicate no burden on other serv¬ 
ices) . The more narrowly a service is de¬ 
fined, the smaller the portion of com¬ 
mon costs which are identifiable and 


17 Various alternatives apparently exist for 
simultaneous application of the burden test. 
In a study completed after the record herein 
was closed but of which we take official note, 
Braeutlgam illustrates a "differential test” 
in which small price reductions are made suc¬ 
cessively on each service. Under certain con¬ 
ditions, Braeutlgam demonstrates that prices 
and the corresponding output quantities 
which pass the differential test depend on 
the order in which the various services are 
tested. While the Braeutlgam analysis is not 
central to our conclusion herein, it does 
further Illustrate the necessity for some sort 
of simultaneous application of the burden 
test. Ronald R. Braeutlgam, "An Examina¬ 
tion of the Burden Test” (OTP Staff Re¬ 
search Paper, OTP-SP-13. February 1973 and 
"Addendum," August 1973. 
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which must be covered by the service's 
revenues, and the greater the portion 
which may justifiably be shifted to other 
services. Since the definition of service 
classifications is one of the many arbi¬ 
trary determinations left to "managerial 
discretion" under Bell’s LRIC and burden 
test proposals, the Commission would be 
Hi-equipped to ascertain whether or not 
a service rate which allegedly passed the 
burden test was in fact compensatory. In 
short, the possibility distinctly exists that 
an ever increasing share of common and 
joint costs would be shifted to the mo¬ 
nopoly services through successive ap¬ 
plications of the burden test to even more 
narrowly defined private line services, 
as Bell attempts to counter competitive 
service offerings by others. 

140. For the reasons indicated above, 
It is distinctly possible under certain con¬ 
ditions for Bell's competitive services to 
become monopoly services as a result of 
applying Bell’s burden test. That is, 
through successive application of the 
burden test to ever more narrowly de¬ 
fined competitive services, so much of the 
costs become common and joint and may 
"justifiably" be shifted to monopoly 
services, with a resultant reduction in 
competitive rates, that competition is 
foreclosed. This would appear to be the 
inevitable result of Bell's insistence that 
the monopoly services must bear the re¬ 
sponsibility for meeting any shortfall in 
its overall revenue requirements. While 
the Commission has stated that it will 
not hold any "protective umbrella" over 
Bell's competitors for private line serv¬ 
ices, it also cannot permit arbitrary pric¬ 
ing decisions by Bell, which are not based 
on covering the total properly allocated 
costs of the service, to effectively pro¬ 
scribe competition and thereby nullify 
the public interest benefits which the 
Commission lias determined will flow 
from such competition. 

141. Bell contends that even the mo¬ 
nopoly services benefit from the pricing 
of competitive services on the basis of its 
LRIC analyses and burden- test. In that 
the provision of such services enables the 
realization of economies of scale by all 
services so long as the burden test is 
passed. Since there has been no showring 
on the record of this case or elsewhere 
that economies of scale do in fact exist 
in the overall provision of Bell's monop¬ 
oly or competitive services, this argument 
remains somewhat academic. But even 
if economies of scale should exist, It 
would remain to be proven that the bur¬ 
den imposed on monopoly services by the 
attribution of all unallocated common 
and joint costs thereto is more than com¬ 
pensated for by the gains resulting from 
such scale economies. Bell's burden test 
provides no evidence as to the benefit or 
loss to the monopoly service, whereas 
appropriate FDC tests can provide such 
evidence. 

142. It should also be noted that the 
burden test is based on the assumptions 
of static economics. The constraints of 
abstract theory Impose severe limita¬ 
tions on the burden test, the alternative 
forms of which are all static, i.e„ applied 
only at a particular point in time and 


based upon discrete, static assumptions 
and forecasts. Possible variations in costs 
and demand schedules over time, with 
appropriate probabilistic factors, are not 
entered into the test. To resolve these de¬ 
ficiencies, that is, to find an appropriate 
decision rule under conditions of dy¬ 
namic uncertainty, modem decision an¬ 
alysis might be employed. Even so. It is 
somewhat unlikely that firm and in¬ 
fallible policy guidelines would be forth¬ 
coming. The telecommunications envi¬ 
ronment is one of dynamic, constantly 
changing technological service and mar¬ 
ket development. There is no reason to 
believe, from the record herein, that the 
use of a burden test based on static 
economic theory and information plus 
the wide ranging, discretionary mana¬ 
gerial judgments contained in Bell's pro¬ 
posal. would serve as well as—much less 
better than—the established FDC meth¬ 
ods for identifying actual and potential 
cross-subsidies and burdens. 

143. Finally, we note that the burden 
test is not a true test of economic effi¬ 
ciency, as Bell w'ould suggest; for such a 
test should deal not with a single firm 
in a competitive environment, but with 
the entire industry under consideration. 
Comparative burden tests of the type 
proposed by Bell would not appear to 
meet this need, since each particular 
test depends on how each carrier defines 
its services and how it chooses to allo¬ 
cate its costs. On the other hand, useful 
information concerning economic effi¬ 
ciency does appear possible from com¬ 
parative FDC studies, where service defi¬ 
nitions and cost allocations are both 
more standardized and less likely to af¬ 
fect the ultimate analytical results. 

144. For the reasons stated herein, we 
conclude that Bell’s LRIC approach to 
the pricing of its mix of monopolistic and 
competitive communications services is 
incapable of satisfying the basic public 
interest goals and objectives of marginal 
cost pricing, of preventing unlawful 
cross-subsidization among these services, 
and of otherwise satisfying the public 
interest standards and objectives of the 
Communications Act of 1934 in the set¬ 
ting of rates which are just, reasonable, 
and non-discriminatory. We also believe 
that adoption of this pricing approach 
would emasculate this Commission’s 
oversight efforts and responsibilities, and 
leave the Commission little option ex¬ 
cept to rubber-stamp any price structure 
proposed by Bell. Accordingly, we con¬ 
clude that the LRIC approach proposed 
by Bell must be rejected. 

145. In rejecting Bell’s LRIC proposal, 
however, we do not reject the concept of 
marginal cost pricing. Indeed, we believe 
there is considerable merit in the basic 
theory of marginal cost pricing, and that 
the concept could have broad applicabil¬ 
ity in the communications field provided 
that certain unresolved theoretical and 
practical problems which we have noted 
can be resolved, and that it were applied 
comprehensively and consistently across 
all services and was based on the rela¬ 
tionship between price and accurate esti¬ 
mates of marginal costs. At this stage of 
its development, the most direct and im¬ 


mediate application of the concept would 
appear to be in the peak/off-peak pricing 
of monopoly services, and we urge the 
carriers and our staff to explore this 
possibility thoroughly. We shall also in¬ 
struct the staff to conduct further stud¬ 
ies and investigations concerning the 
further evolution of these concepts and 
their applicability to other services and 
situations. 

146. FDC. We have rejected Bell’s 
LRIC proposal because we find serious 
deficiencies in its underlying economic 
rationale, as well as a failure to meet 
even minimal standards of accountabil¬ 
ity required for effective management 
and regulatory decisions. Implicit in this 
finding is our view that FDC analyses 
are and must remain for now the proper 
basis for Bell’s justification and the Com¬ 
mission’s evaluation of its rates for both 
monopoly and competitive services. We 
believe it appropriate, however, to be 
more explicit in our findings with re¬ 
spect to the applicability of FDC 
analysis. 

147. First, we will address the conten¬ 
tions of Bell’s witnesses that FDC has no 
economic significance w and that average 
cost is a meaningless concept in a multi¬ 
product firm.’* The principal objections 
to FDC are that the costs, being histor¬ 
ical, are allegedly irrelevant with respect 
to future rates; that FDC analysis pro¬ 
vides no rationale for allocating these 
costs among the various service categor¬ 
ies on an economically sound basis; that 
it fails to recognize the benefits of econ¬ 
omies of scale which might be realized 
from increased output; and that it ig¬ 
nores demand characteristics and their 
effects on both costs and revenues. 

148. Bell’s challenge to the use of his¬ 
torical costs to justify rates for the fu¬ 
ture apparently stems from the conten¬ 
tion that future costs may differ signif¬ 
icantly from historical costs, and the 
further contention that future costs can 
be forecast with sufficient accuracy to 
make them preferable for ratemaking 
pimposes. While these arguments possess 
a certain superficial appeal on theoret¬ 
ical grounds, we find no evidence in the 
record herein that future costs can be 
forecast with sufficient accuracy to serve 
as the primary basis for ratemaking. 
Quite to the contrary, some of the prin¬ 
cipal difficulties we encounter on a con¬ 
tinuing basis and across the fun panoply 
of regulatory involvement (e.g., domestic 
and international facility authorization, 
tariff review, rate investigation, etc.) are 
the significant yet unforeseen cost over¬ 
runs which occur, and which render it 
difficult if not impossible to realize rate 
reductions predicated on previously fore- 


19 Bauraol, Bell Ex. 26, Docket 16258, p. 15: 
‘•[Economists! agree also that the alternative 
measures which have been designed . 
under the name ‘full cost,’ fully allocated 
cost* or fully distributed cost* are irrelevant, 
arbitrary, and can lead to decisions inimical 
to the public interest.'* 

19 Baumol, Bell Ex. 18. Docket 18128, p. 30: 
“The average cost concept has never been 
defined for the multiproduct firm because ... 
for such an enterprise no definition is possi¬ 
ble.•* 
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cast cost reductions * In short, it has not 
been our experience, particularly in re¬ 
cent years, that present or future costs 
are a reliable basis for predicting future 
rate levels. Accordingly, we find the use 
of recent historical cost information to 
be an appropriate and reliable basis for 
future rate setting, in comparison with 
costs deriving from presently available 
forecasting methods. At the same time, 
we note that the use of historical cost 
data is not an inherent or necessary fea¬ 
ture of FDC analysis; to the extent that 
forecasting methods can be and are im¬ 
proved and their reliability is demon¬ 
strated, FDC studies could be conducted 
equally well on the basis of such fore¬ 
casts. Pending such improvements, how¬ 
ever, we find it necessary to require that 
FDC analysis be conducted primarily on 
the basis of historical costs recorded in 
appropriate books of account. 

149. The relevance of average costs, 
and the allocation of joint and common 
costs among the several product or serv¬ 
ice lines of a multiproduct firm, are sub¬ 
jects on which economists, as well as 
other reasonable men, may apparently 
differ." Bell’s witnesses apparently con¬ 
tend herein that the managers of the 
multiproduct firm should and do behave 
differently than those of the single prod¬ 
uct firm, particularly insofar as their use 
of average vs. marginal cost information. 
However, Wein contends, 23 apparently 
with support in the economic literature, 33 
that if the multiproduct firm is a profit- 
maximizer it will follow essentially the 
same procedures as the single product 
firm. Even if it is a sales-maximizer, 
economists apparently agree that it will 
still seek to avoid relatively unprofitable 
inputs and outputs, whatever its total 
costs and revenues. 31 As we show later, it 
appears that, as a practical matter, the 
managers of both single and multiprod¬ 
uct Aims (whether regulated or unregu- 


*' Typically, the actual cost of providing 
new facilities and services Increase substan¬ 
tially over original estimates. Examples in¬ 
clude the TAT-5 cable (13 FCC 2nd 235 
(1968)), the TAT-6 cable (30 FCC 2nd 571 
(1971), 35 FCC 2nd 801 (1972)), and the 
Transpac-2/Haw-3 cable (41 FCC 2nd 451, 41 
FCC 2nd 454 (1973)). More recently, the costs 
of providing Bell’s new domestic DDS offer¬ 
ing appear to be weU above original esti¬ 
mates (50 FCC 2nd 501 (1974)). 

71 Wein, Staff Ex. 50. Docket 16268, pp. 
49 -96, summarizes the economic literature. 

^Cf. Wein, Staff Ex. 50. Docket 16258, pp. 
34-35. 

n In addition to the sources cited by Wein, 
similar statements appear in many economic 
textbooks. While there are too many exam¬ 
ples for us to select a definitive (or even a 
typical) illustration, we wUl cite one exam¬ 
ple: William J. Baumol, Operations Analysis, 
3rd ed., p. 324. 

c< Ibid., p. 330. We have some reservations 
about making this argument because it can 
be shown that a regulated utility behaving 
as predicted by Averch and Johnson (see 
Wein, Staff Ex. 50, Docket 16258, pp. 134-141, 
especially p. 135, citing Harvey Averch and 
Leland L. Johnson, “Behavior of the Firm 
Under Regulatory Constraint,” 52 American 
Economic Review 1052 (Dec. 1962)) may 
price some services at a loss. However, the 
statement appears true for the “normal,” 
profit maximizing firm. 


lated) make extensive and continuing 
use of average cost information in their 
decisions, whatever the holdings of eco¬ 
nomic theory with respect thereto.® 

150. The basic issue regarding the al¬ 
location of common and joint costs ap¬ 
pears to be the inherent arbitrariness of 
such decisions. FDC attempts to allocate 
all known costs among the several prod¬ 
ucts on the basis of actual usage of facil¬ 
ities, labor, and other expense items dur¬ 
ing a test period, to develop a cost per 
unit for each product. Bell’s witnesses 
contend there is no sound economic ra¬ 
tionale for such an allocation. LRIC, on 
the other hand, attempts to allocate to 
each product only the directly attribut¬ 
able costs which are forecast to be in¬ 
curred during some future period, leaving 
a large residual of not easily attributable 
costs (including historical costs) to be 
allocated among services irrespective of 
usage of facilities, labor, or other ex¬ 
pense items. Thus arbitrariness is not a 
feature unique to FDC analysis, but ap¬ 
pears to be inherent in any system of 
allocating common and joint costs. In¬ 
deed, in one very real sense the LRIC 
approach may be said to be more arbi¬ 
trary than that of FDC, since there is a 
potentially much larger proportion of 
total costs to be allocated at manage¬ 
ment’s discretion, and there is less of an 
explicit rationale (e.g., cost responsibil¬ 
ity basis) for making such allocations. 
Moreover, as pointed out in paragraph 
178, the practical effect of the arbitrari¬ 
ness in allocating common and joint costs 
(including historical costs) under the 
LRIC approach is to shift the burden of 
all such costs unilaterally to the monop¬ 
oly public message services—whereas 
any arbitrariness under the FDC ap¬ 
proach is likely to be equally distributed 
among all services, with a net effect of 
nullity. Furthermore, the historical na¬ 
ture of the typical FDC analysis is a 
significant aid in reducing the arbitrari¬ 
ness of any allocation of common and 
joint costs. Since the sum of the individ¬ 
ual FDC costs must equate to a known 
historical total—unlike the LRIC case— 
there exists a major constraint on both 
deliberate and indavertent misalloca- 
tions. Under these circumstances, we find 
the arbitrariness inherent in all proce¬ 
dures for allocating such costs to be both 
of less consequences and more properly 
treated in the FDC approach than in 
the LRIC approach. 

151. Services provided under condi¬ 
tions of joint supply or services which in¬ 
volve common costs may create the need 
for additional investment in capacity 
over a period of time. For example, the 
peak hour loading of Bell’s network 
(which determines the need for capacity 
investment) is comprised of all services 
in varying degrees. Thus, it would appear 
that the capacity costs might properly 
be allocated among all service categories 
in proportion to actual usage at the peak 
period. Thus, using FDC joint and com¬ 
mon costs could be allocated on the basis 
of usage measurements made during the 


*Cf. Wein, Staff Ex. 50. Docket 16258, at 

pp. 37, 87 and elsewhere. 


peak period. We believe the allocation of 
historical capacity costs among all serv¬ 
ice categories in proportion to actual 
usage at the peak period is a highly justi¬ 
fiable procedure, on the grounds of pure 
economic theory or other social stand¬ 
ards—and this process is facilitated 
through FDC analysis.** 

152. With regard to the allegation that 
FDC fails to recognize the existence of 
economies of scale which would be real¬ 
ized by additional output, we first note 
that the significance of this argument is 
somewhat academic since there is no 
probative evidence in the record herein to 
support the proposition that such econo¬ 
mies do in fact exist in Bell’s overall 
operations. But even assuming arguendo 
the existence of such economies, they 
need not be ignored in the use of FDC. 
FDC merely distributes scale benefits 
among all services in proportion to rela¬ 
tive use, rather than conferring dispro¬ 
portionate benefits on particular classes 
of service. Since all users contribute to 
the realization of any economies of scale 
through their combined use of the sys¬ 
tem, this distribution of scale benefits 
seems not only sound on the basis of eco¬ 
nomic theory, but also most consistent 
with the statutory requirement that rates 
be just, reasonable, and non-discrimina- 
tory. We would also note that, to the 
extent that future economies of scale can 
be accurately forecast, these could also be 
reflected in an appropriate FDC analysis. 

153. Similarly, we cannot accept the 
allegation that FDC analysis necessarily 
ignores demand characteristics. To the 
extent that demand is known or can be 
accurately forecast, there is nothing 
which precludes such information from 
being used in conjunction with the results 
of either a historical FDC study or the 
prospective type of FDC analysis men¬ 
tioned in paragraph 148. 

154. Having determined that each of 
Bell’s major arguments favoring LRIC 
over FDC is deficient either in terms of 
underlying economic theory, proposed 
implementation, practical implication, or 
a combination of these factors, we believe 
it is also significant to note that in actual 
practice, large multiproduct firms like 
Bell, whether regulated or unregulated, 
apparently rely almost exclusively on 
historically-based average, unit, or total 
costs of the type generated through FDC 
studies, and in fact have no basic means 
for obtaining the information required 
for true marginal cost pricing. To ensure 
that no service is being carried at a loss 
or subsidized by another, the test used 
by the managers of most firms is to deter¬ 
mine from its books of account whether 
each product line is covering its full costs 


3(1 The Federal Power Commission has used 
this approach in its “peak responsibility” 
method. While the FPC has deviated some¬ 
what from full reliance on peak responsibility 
in the "Atlantic Seaboard formula” for de¬ 
termining natural gas pipeline prices, it did 
so primarily for reasons of conserving gas in 
competition with other fuels, rather than 
any inherent deficiency in the formula. Re 
Atlantic Seaboard Corp., et al.. 94 PUR (NS) 
235 (1952); Re Northern Gas Co., 95 PUR 
(NS) 289 (1952). 
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including the target rate of return on 
investment, and to make necessary price 
adjustments accordingly. Indeed, this 
concept is fundamental to the concept of 
“profit centers” established in most large 
multiproduct firms. In fact, it is precisely 
in the case of the multiproduct firm that 
the Federal Trade Commission has pro¬ 
posed its “Annual Line of Business Re¬ 
port,'" 7 which is based on the economic 
and accounting concepts of fully distrib¬ 
uted cost. Bell itself, which has long been 
a multiproduct firm, has apparently been 
satisfied with the use of average or fully 
distributed costs in managing its busi¬ 
ness. since Docket 16258 marks the first 
time it has attempted to apply marginal 
or incremental cost pricing s% —and as we 
have noted, even here only a selective ap¬ 
plication is proposed, with monopoly 
services continuing to be priced so as to 
cover full historical costs plus any un¬ 
allocated incremental costs. 

155. We consider it indicative both of 
the typical multiproduct firm’s inter¬ 
est in and ability to exploit marginal 
cost pricing that the systems of ac¬ 
counts universally employed by such 
firms are incapable of producing the 
type of marginal cost and revenue data 
needed for the application of such pric¬ 
ing theories. As we have already noted. 
Bell’s own inability to extract from its 
Uniform System of Accounts accurate 
marginal cost and revenue data may 
have been a factor in their decision to 
propose and attempt to forecast incre¬ 
mental costs for a future period rather 
than employ actual marginal costs. 
Whatever theoretical benefits one might 
wish to attribute to a particular pricing 
policy, such evidence of large-scale dis¬ 
interest—even among unregulated com¬ 
petitive firms—in obtaining and using 
the information essential to implement¬ 
ing such a policy would caution against 
its acceptance for a regulated multi- 
service firm such as Bell. 

156. FDC cost analysis is consistent 
with the historical and factual frame¬ 
work under which the aggregate of Bell’s 
services are regulated. This type of cost 
analysis extends the method of regu¬ 
lating overall earnings by allocating the 
jurisdictional revenue and cost data 
among Bell’s major interstate service 
classifications as reflected in the afore¬ 
mentioned tables of FDC results. By ex¬ 
tending the allocation to service classi¬ 
fications. the FDC studies can provide a 
periodic point of reference for compar¬ 
ing an allocation of total accounting 
costs, on the basis of usage, for each 
major class of service with the revenues 
from each class. Aggregate and com¬ 
ponent costs can then be related to 
revenues for a determinant test period. 
This type of cost study, in which all 
costs are allocated among the service 
categories in a test period can provide 


27 “Statement of Purpose, Annual Line of 
Business Report Program,’* Bureau of Eco¬ 
nomics Staff. Federal Trade Commission. 
1973. See also Wein, Staff Ex. 50. Docket 16258, 
pp. 37 and 87. 

^ See testimony by Bell witnesses Woods, 
Tr. Docket 14650. Vol. 51. pp. 5146-5147: and 
Froggatt, Tr. Docket 16258, VoL 78, p. 10733. 


a benchmark measure of cost responsi¬ 
bility by class of service which can be 
compared with actual revenues by class 
of service to determine the rates of re¬ 
turn on investment by service category. 
The return on investment standard also 
serves as a practical guideline for an 
evaluation of the efficiency of resource 
allocation. Furthermore, when such in¬ 
formation is reported on a time series 
basis as shown above for 1971, 1972 and 
1973 test periods, it can give an indi¬ 
cation of shifts and trends which are 
developing and which may signal the 
need for rate adjustments. Significant 
deviations in the rates of return on in¬ 
vestment in each major class of service 
or significant changes in the rates of 
return over time can serve as signals for 
regulatory or carrier action to make any 
necessary rate revisions. Thus, FDC 
analysis can serve the important func¬ 
tion of providing the Commission with 
a benchmark that can be used to moni¬ 
tor rate levels of major interstate service 
categories on the basis of historical rates 
of return on investment for a specific 
period of time. 

SUMMARY CONCLUSIONS 

157. In summary, our conclusions re¬ 
garding the roles of marginal or incre¬ 
mental cost. Bell’s long run incremental 
cost (LRIC) proposal, and fully dis¬ 
tributed costs (FDC) in the pricing of 
Bell’s mix of monopoly and competitive 
services, are as follows: first, we believe 
there is considerable merit in the basic 
concepts of marginal or incremental cost 
pricing, and that these concepts could 
have broad applicability in the com¬ 
munications field provided that certain 
unresolved theoretical and practical 
problems identified herein can be re¬ 
solved, and that the concepts are applied 
comprehensively and consistently across 
all services and are based on true mar¬ 
ginal costs and revenues. At this stage in 
the development of marginal cost con¬ 
cepts, their most direct and immediate 
application would appear to be in the 
pricing of peak/off-peak usage and other 
services within the basic monopoly serv¬ 
ice offerings, and we urge the carriers to 
explore this possibility thoroughly. 

158. Second, we find that the specific 
concept of marginal cost pricing 
proposed by Bell—wherein the rates 
for competitive services would be estab¬ 
lished primarily on the basis of forecast, 
easily attributable Incremental costs 
while the rates for monopoly services 
would be set to recover the remainder of 
total costs (including historical costs) — 
is defective in that it both fails to meet 
the basic economic objectives of marginal 
cost pricing theory, and fails to satisfy 
the social objectives and standards of 
just, reasonable, and non-discriminatory 
rates set forth in the Communications 
Act of 1934. Bell’s LRIC concept would, 
on the basis of largely arbitra^ and un¬ 
accountable management decisions, im¬ 
pose the cost burden of existing facilities 
and not easily allocable common and 
joint costs on the general public users of 
its basic monopoly services (MTS and 
WATS); while conferring any cost bene¬ 


fits of new facilities or scale economies 
resulting from increased utilization oi 
existing facilities to its competitive serv¬ 
ices—irrespective of the actual utiliza¬ 
tion of these facilities and the causation 
of these costs by the respective services. 
We also find that Bell’s proposed method 
for determining marginal costs—i.e., 
through management forecasts of future 
demand, technologies, long run incre¬ 
mental investments and expenses, and 
competitive developments—is defective 
in that it is subject both to the normal 
vagaries inherent in such forecasts and 
to the special incentives for miscalcula¬ 
tion which Bell’s LRIC concept confers on 
management, while it provides no basis 
for nor record of accountability. In addi¬ 
tion. we find that Bell's LRIC approach 
to marginal cost pricing of its competi- 
tive service offerings is incapable of 
preventing unlawful and potentially anti¬ 
competitive cross-subsidization between 
its monopoly and competitive services. 
We also conclude that adoption of this 
proposal would emasculate the Commis¬ 
sion’s oversight efforts and responsibili¬ 
ties, leaving it little option except to rub¬ 
ber stamp any price structure proposed 
by Bell. Accordingly, we conclude that 
Bell’s LRIC approach must be rejected. 

159. Finally, we have determined that 
the several arguments which Bell has 
raised against the continued use of FDC 
studies as a basis for pricing are defici¬ 
ent either in terms of the underlying eco¬ 
nomic theory or the practical applica¬ 
tion and consequences of FDC vs. LRIC 
principles, or a combination of these fac¬ 
tors. Accordingly, while we do not neces¬ 
sarily view fully distributed costs as the 
ideal basis for pricing all elements of all 
services for all time, as previously 
noted—nor do we preclude the introduc¬ 
tion of properly supported current cost 
and demand information into FDC 
studies—we conclude that pending fur¬ 
ther studies and Commission order, the 
results of FDC studies constitute the only 
valid basis upon which, the Commission 
can effectively evaluate Bell s justifica¬ 
tion of its proposed rate structures. Ad¬ 
ditionally, we have concluded, as set 
forth more fully in Attachment C, that 
of the several FDC methods considered 
in this proceeding. Method 1 * best satis¬ 
fies the basic principles and objectives of 
FDC analysis and the needs of the Com¬ 
mission, and must be employed as the 
primary method in support of Bell’s 
tariff proposals. To the extent Bell wishes 
to provide additional information or pro¬ 
posed justification based on other meth¬ 
ods, such submissions are of course not 
precluded and will be given appropriate 
consideration. 

FDC AND LEGAL PRECEDENTS 

160. The foregoing recitation of the 
deficiencies in LRIC analysis for rate¬ 
making purposes underscore the many 
pertinent judicial and administrative 
decisions which require an inquiry into 
and consideration of full or total costs 
of providing individual classes of service. 


•A summary of the different cost study 
methods Is found In Attachment C. 
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Apart from our own aforementioned deci¬ 
sions in the Private Line, WATS, WADS 
and PBS cases wherein the Commission 
was clearly concerned with the full costs 
of providing individual classes and sub¬ 
classes of service, the Supreme Court 
long ago made it clear in a significant 
transportation case that “when conclu¬ 
sions are based on cost the entire cost 
must be taken into account.” In North¬ 
ern Pacific Ry. v. North Dakota. 236 U.S. 
585 (1915) at 598-597, Justice Hughes 
said for the Court: 

• • ♦ we entertain no doubt that, in deter¬ 
mining the cost of the transportation of a 
particular commodity, all the outlays which 
pertain to it must be considered. We find no 
basis for distinguishing in this respect be¬ 
tween so-called ’out-of-pocket costs,’ or 
’actual’ expenses, and other outlays which 
are nonetheless actually made because they 
are applicable to all traffic In question. Il¬ 
lustrations are found in outlays for main¬ 
tenance of way and structures, general ex¬ 
penses and taxes. It is not a sufficient rea¬ 
son for excluding such, or other, expenses 
to say that they would still have been in¬ 
curred had the particular commodity not 
been transported. That commodity has been 
transported; the common carrier is under a 
duty to carry, and the expenses of its busi¬ 
ness at a particular time are attributable to 
what it does carry. The State cannot esti¬ 
mate the cost of carrying coal by throwing 
the expense incident to the maintenance of 
the railbed, and the general expenses upon 
the carriage of wheat; or the cost of carry¬ 
ing wheat by throwing the burden of the up¬ 
keep of the property upon coal and other 
commodities. This, of course, does not mean 
that all commodities are to be treated as 
carried at the same rate of expense. The out¬ 
lays that exclusively pertain to a given class 
of traffic must be assigned to that class, and 
the other expenses must be fairly appor¬ 
tioned. It may be difficult to make such an 
apportionment, but when conclusions are 
based on cost the entire cost must be taken 
into account. 

161. The Court’s language is partic¬ 
ularly significant in the context of this 
case in view of the obligation of Bell to 
provide all of the categories of service in 
issue irrespective of whether the service 
is a monopoly or competitive service, and 
its inability to discontinue at will any 
such service without prior public inter¬ 
est findings by the Commission. More¬ 
over, the Court makes clear that the 
mere fact that it may be difficult to ap¬ 
portion all joint or common costs among 
services does not mean that it should not 
be done. 

162. In its decision formulating rules 
and practices concerning the Jurisdic¬ 
tional separation of Bell s investment and 
expenses between interstate and intra¬ 
state operations, the Commission, in co¬ 
operation with the states, has utilized 
fully distributed cost allocations. Thus, 
the current method of regulating the ag¬ 
gregate revenues and costs of Bell is 
based upon a framework which is his¬ 
torical in nature and factual in content, 
pider this method of regulation, total 
interstate revenues of Bell are related to 
its total interstate costs which are a rec¬ 
ord of the past. More specifically, these 
revenues and costs pertain to that partic¬ 
ular part of the past represented by an 
allocation to a single specific test year. 


After total recorded costs and revenues 
have been allocated to a specific test year, 
they are divided among regulatory jur¬ 
isdictions. These costs and revenues serve 
as the basis for determining revenue re¬ 
quirements for the aggregate of services 
provided within a particular jurisdiction. 
In calculating these revenue require¬ 
ments by regulatory jurisdiction, adjust¬ 
ments for specific known and certain fu¬ 
ture changes may be incorporated but 
forecasts of future costs and revenues 
have not been used. In making these ad¬ 
justments, recorded data derived from 
operating results serve as a reference 
point for planning. Allocated costs and 
revenues also provide the basis for eval¬ 
uating overall profitability for each regu¬ 
latory jurisdiction in the particular test 
year. The standard for this evaluation is 
the rate of return on investment criterion 
which is used by this Commission to reg¬ 
ulate the overall earnings level of Bell’s 
interstate operations. 

1G3. Other agencies and courts have 
required FDC analyses as a basis for 
determining just, reasonable and non- 
discriminatory rates. More recently, the 
Civil Aeronautics Board has prescribed 
fully allocated costs for purposes of eval¬ 
uating the major discount fare categories 
of air carriers. In various decisions, the 
conclusion has been reached that a pro¬ 
per allocation of total costs to the vari¬ 
ous services of a utility serves as the 
basis for establishing a rate structure 
that is just and reasonable. Examples of 
decisions reaching this finding are 
Southwestern Public Service Co. (33 FPC, 
343, 1965). St. Michaels Utilities Com¬ 
mission et al. v. The Eastern Shore Pub¬ 
lic Service Co. of Maryland, (35 FPC 591, 
1966, affirmed 377 F 2d 912, 4th Circuit. 
1967). and Payne v. Washington Metro¬ 
politan Area Transit Commission (415 P 
2d, 910, D.C. Circuit, 1968>. 

164. The Bureau of Economics Staff of 
the Federal Trade Commission, in con¬ 
sideration of its view of the key role of 
relative returns on investment and the 
necessity for allocating all costs, has is¬ 
sued a recent proposal entitled “State¬ 
ment of Purpose, Annual Line of Busi¬ 
ness Report Program.” This statement 
proposes to require an annual report of 
operating results and profits by line of 
business for large corporations as a 
means of determining relative returns on 
investment. The FTC report notes that it 
may be necessary to allocate some costs 
in cases where two or more products are 
produced jointly by a single production 
process. However, the need to price prod¬ 
ucts separately necessitates development 
of a procedure for apportioning the com¬ 
mon costs among products. The report 
concludes its discussion on this topic by 
noting that a “• • * guiding principle 
in providing solutions to the allocation 
problem is that all costs must be finally 
allocated • * V <p. 13) Total cost al¬ 
location is thus, necessitated under this 
view by an important objective of the 
reporting program: to provide meaning¬ 
ful data of high quality on the rates of 
return on investment by product line. In 
the absence of this information, the FTC 
Bureau contends that potential competi¬ 


tors may make incorrect investment 
choices resulting in an inefficient alloca¬ 
tion of society’s resources. The fully dis¬ 
tributed cost approach is therefore de¬ 
signed to prevent this kind of resource 
misallocation from taking place. 

165. The General Accounting Office 
has promulgated allocation procedures 
for use by companies reporting costs of 
defense contracts. The Cost Accounting 
Standards Board, created by Congress in 
1970 to bring about uniformity and con¬ 
sistency of reporting costs, is advocating 
a “full costing” approaoh in most negoti¬ 
ated defense contracts. In administering 
most non-defense contracts with the 
government, the General Services Ad¬ 
ministration has already adopted the 
rules advocated by the Cost Accounting 
Standards Board. There are indications 
that the SEC. as well, may adopt the 
allocation guidelines of the Cost Account¬ 
ing Standards Board in order to obtain 
greater disclosure of overhead for each 
business area of a firm. 

166. By the terms of the Western 
Electric Consent Decree, C.A. No. 17-49 
(Jan. 24, 1956), Western Electric was— 

Ordered and directed to maintain cost ac¬ 
counting methods that conform with such 
accounting principles as may be generally 
accepted and that afford a valid basis, taking 
into account the magnitude and complexity 
of the manufacturing operations Involved, 
for determining the cost to Western of equip¬ 
ment sold to AT&T and Bell Operating Com¬ 
panies for use by them in furnishing common 
carrier communications services. (Paragraph 
IX.) 

Significantly. Bell implements this re¬ 
quirement by using FDC, and Western 
Electric prices are based on FDC alloca¬ 
tions. Western Electric uses FDC to de¬ 
termine prices for each line of products, 
e.g., tubes and allied products, switching 
gear, cable, supplies, etc. Prices for each 
product line are based on earning a tar¬ 
get rate of return of 11 percent. Bell will 
adjust Western Electric’s prices if this 
return is not realized. Thus, Western 
Electric prices its products on an FDC 
basis in order to avoid discriminating 
against any telephone company because 
of the particular mix of equipment it 
may purchase. 

167. In another area, the Federal 
Trade Commission has gone beyond the 
stage of merely advocating a “full cost¬ 
ing” approach. The FTC deals with ques¬ 
tions of price discrimination under the 
Robinson-Patman Act. An important 
element of the price discrimination issue 
is the type of cost analysis employed. 
In a report to the FTC (Advisory Com¬ 
mittee on Cost Justification—Report to 
the F^TC, February 1956), incremental 
costs are specifically rejected as an ap¬ 
propriate cost justification device. The 
Report recommends fully allocated costs. 
In practice, it has been found that a 
price differential between different pur¬ 
chasers of commodities must be based 
on actual cost and not marginal cost. 
(Sen. Rep. No. 1052, 74th Cong., 2d Sess.. 
5, 1936; H.R. Rep. No. 2287, 74th Cong., 
2d Sess. 10 1936; 80th Cong. Rec. 9417, 
1936.) In this regard, further, the Su¬ 
preme Court has observed that: 
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The Commission has not been content with 
accounting estimates; a study seems to be 
required, involving perhaps stopwatch stud¬ 
ies, numerical counts of invoices or bills and 
and In some Instances of the number of items 
or entries on such records, or other such 
quantitative measurement * • • (Automatic 
Canteen Co. v. PTC, 345 U.3. 61. 68. 1953.) 

Thus the FTC has insisted upon full cost 
data and in subsequent cases, where cost 
defenses were used to combat the allega¬ 
tion of price discrimination, such de¬ 
fenses have been based on full costs. 

168. We have considered the various 
regulatory cases that Bell cites in sup¬ 
port of its contentions herein with re¬ 
spect to LRIC. <See pages 16-17 of Bell's 
brief.) However, these cases are dis¬ 
tinguishable on the fact and issues in¬ 
volved therein and are not pertinent to 
the claims of Bell herein. For example, 
these cases do not support Bell's claims 
that its monopoly services should in¬ 
definitely be burdened with all costs of 
Bell’s competitive services which Bell, in 
its judgment, does not assign to such 
services (including the costs of the older 
and less efficient plant). Furthermore, in 
citing these cases. Bell appears to be 
equating LRIC with “out-of-pocket" 
costs. However, “out-of-pocket" costs are 
not the same as LRIC, for LRIC entails 
the decision to invest in new plant 
whereas “out-of-pocket" costs do not. 
The use of “out-of-pocket" costs to price 
for services cannot continue for a period 
of time without either external or in¬ 
ternal subsidy. That is, full costs must be 
covered for a firm to stay in business in 
the long run. 

169. With respect to the transportation 
cases cited by Bell, they may indicate 
that “out-of-pocket" costs may be used 
as a basis for pricing so as to temporarily 
fill unused capacity but these cases do 
not stand for the proposition that “out- 
of-pocket" costs shall be used for a basis 
for pricing when investing in new facili¬ 
ties is required to provide new or ex¬ 
panded services. It is the latter situation 
that is involved in the issues herein. As 
to the power and electric cases cited by 
Bell, they also indicate that it may be 
better in some cases to utilize presently 
idle capacity by temporarily lowering 
rates rather than to continue to let the 
facilities lie idle. This approach may be 
a partial, short-term corrective for bad 
investment decisions which have been 
made in the past, but it is not appropri¬ 
ate for pricing for service involving the 
expansion of plant for the provision of 
new or modified services in a multiservice 
operation. 

170. Accordingly, we find the' cases 
cited by Bell to be of little or no assist¬ 
ance in resolving the issues before us. 

FDC OPERATING RESULTS 

171. At the request of the Commission, 
Bell submitted for the record herein the 
results of two FDC studies, one for the 
twelve months period ending July 31. 
1971, and one for the twelve-month 
period ending August 31. 1972. In addi¬ 
tion, since the close of the record, Bell 
submitted to the Commission the results 
of an FDC study for the twelve-month 
period ending December 31, 1973, of 


which we are taking official notice. These 
studies, (made according to Method 1 
that is described in Appendix C hereof), 
show the following results: 


(FDC) ratio of net operating 
earnings to net Invest¬ 
ment 


Service category 


MTS. 

WATS. 

Private line telegraph. 

Private line telephone. 

Private line audio program. 
Private line video program. 

Tel pair. 

Other service.. 

Total of all services.. 


Sept. 31, 
1971 

Aug. 31, 
1972 

Dee. 31, 
1973 

8.6 

8.2 

8.8 

9.4 

9.3 

12.6 

5.3 

4.7 

1.4 

4.0 

4.5 

5.5 

3.0 

0.4 

2.0 

4.9 

3.7 

2.9 

5.4 

4.9 

8.2 

3.1 

11.1 

3.2 

7.8 

7.7 

8.6 


172. These ratios represent the calcu¬ 
lated earnings from each service cate¬ 
gory on that portion of Bell’s total inter¬ 
state net investment allocated to that 
particular service category during the 
indicated past test periods. All portions 
of such individual allocations add up to 
100% of Bell’s total interstate net invest¬ 
ment. Accordingly, all investment costs 
and expenses are accounted for and fully 
distributed among the named service 
categories. The following table shows the 
net investment allocated to each of these 
service categories for each of the test 
periods: 


Service category 


(FDC) net Investment allocated 
(In thousands) 


Sept. 31, Aug. 31, Dec. 12, 
1971 1972 1973 


MTS. 

WATS. 

Private line 

telegranh. 

Private line 

telephone. 

Private line 
audio program. . 
Private line video 

program. 

Telimk.. 

Other services. 

Total_ 


1,3*1,900 $10,075,000 


1,039,200 

1,314,100 

151,800 

146,500 

929,200 

1,041,500 

58,100 

58,000 

260,100 
1,176,400 
255.800 

286,700 

1,197,600 

82.500 

3,252,500 

14,805,000 


$12,357,500 

1,541,800 

147,800 

1,179,400 

06,000 

273.700 

1,052,700 

167,600 


16,786,700 


173. From these FDC data* it is ap¬ 
parent that, inter alia, the monopoly 
services, MTS and WATS, have consist¬ 
ently borne the proportionately greater 
burden in contributing to the overall in¬ 
terstate revenue requirements of Bell; 
that for each of the competitive Private 
Line Services with the exception of the 
Telpak category, Bell’s use of LRIC 
techniques to develop the present rate 
level has resulted in individual service 
earnings ratios that are well below the 
overall earnings levels (currently 8.74 
to 9.0 percent) which we have authorized 
in order that Bell may recover its total 
interstate casts, including cost of capi¬ 
tal; that the deficiencies in the earnings 
of the competitive Private Line-* cate¬ 
gories of service, other than Telpak, are 
substantial and have been made up by 
the monopoly services in order for Bell 


* In Attachment D hereof we show the 
latest FDC study results for a test period 
ending in August 1974, as well as the results 
for prior test periods. 


to achieve its currentlv allowable over¬ 
all rate of return; and that the mono¬ 
poly WATS service has been priced at a 
rate level which has produced earnings 
in excess of the 8.74-9.0 percent that we 
have found for Bell on an overall basis. 
As will be discussed later, it appears that 
the rate level for the current Telpak 
category—for which there is no truly 
competitive alternative offering— has 
been adjusted to provide an earnings 
ratio that is close to the overall return 
requirements of Bell. 

IV. Resolution of the Issues 

CROSS-SUBSIDY 

174. In the light of all the foregoing, 
we turn to the specific issues to be re¬ 
solved in this proceeding. The first of 
these is: 

Whether and to what extent there Is or 
will be any cross-subsidization among Bell's 
principal categories of service. (Paragraph 36 

O).) 

175. In general, based on our previous 
findings and conclusions and the FDC 
operating results for the several test 
periods through 1974 considered herein, 
we find that all of Bell's private line serv¬ 
ices have been cross-subsidized to vary¬ 
ing degrees by the monopoly MTS and 
WATS services—in that the users of the 
latter services have been contributing 
more than their proper share of Bell's 
total earnings requirements, considering 
the fully distributed costs properly attrib¬ 
utable to such services, in order to com¬ 
pensate for the lower earnings rates 
which Bell has implemented and ac¬ 
cepted through its private line tariffs 
The Commission held in Phase I of 
Docket 19129 that Bell had adequately 
demonstrated its need to earn a return 
of 8.5 percent of its total investment de¬ 
voted to interstate (and foreign) serv¬ 
ice."’ To the extent that any principal 
category of Bell’s service earned less than 
the 8.5 percent on investment used and 
useful for rendering that service, such 
service has been provided at an economic 
loss. To the extent that any such losses 
have been made up from earnings from 
any other category of service that are in 
excess of the earnings necessary to cover 
the full costs thereof, there has been 
cross-subsidization. According to the 
test period results for all years con¬ 
sidered herein (including 1974),” this 
is the situation which has prevailed in 
that MTS and WATS were providing 
earnings in excess of 8.5 percent while 
private line services both separately and 
collectively were earning less than 8.5 
percent, even though Bell was earning 
(in 1974) 8.6 percent on its total inter¬ 
state and foreign investment. 

176. Under Bell’s contentions, cross¬ 
subsidy exists only in those unusual (if 
not non-existent (situations where Bell, 
in making its incremental analyses for 
the future, should make an estimate that 
the service in question will not yield total 
estimated revenues greater than the esti¬ 
mated net LRIC savings to the carriers 


31 38 FCC 2d 213 (1972). 
** See Attachment D. 
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if the service were not offered at all, 
plus additional revenues that Bell esti¬ 
mates might be generated by shifts to 
other services if the service in question 
were not offered Such a concept of cross- 
subsidy is deficient for all the many rea¬ 
sons heretofore stated, but is also con- 
ceptionally flawed because it is based 
upon the premise that Bell may discon¬ 
tinue any of its principal classes of serv¬ 
ice at will and thereby avoid the costs 
that Bell estimates should be attributable 
to it. However, Bell is not free to discon¬ 
tinue any of its services, except as per¬ 
mitted by the Commission and is obli¬ 
gated to provide such services on an 
equal basis unless and until the Commis¬ 
sion rules otherwise. Accordingly, Bell 
must impose upon all of its classes of 
service a fair portion of all of Bell’s cicfcs, 
including fixed costs, and shall allocate 
all such costs among its services t^ deter¬ 
mine whether or not corss-subsidy exists, 
irrespective of whether the services arc 
monopoly or competitive services. Bell 
contends that none of its private line 
services are cross-subsidized by any other 
Bell service. We disagree and hold that 
based upon the 1974 PDC test period, all 
such services have been subsidized in 
amounts that range from 8.9 percent 
(8.5% minus 0.4%) for Private Line 
Telegraph, to .3% (8.5% minus 8.2%) for 
Telpak. Finally, we hold that all such 
cross-subsidies have been in violation of 
Section 201(b) and 202(a) of the Act 
unless the carrier has been able to 
demonstrate that there were countervail¬ 
ing public benefits flowing from any such 
cross subsidy that warranted the exist¬ 
ence thereof. In the discussion of the 
remaining issues, we shall consider 
whether Bell has been able to show such 
countervailing benefits. 

lric v. FDC 

177. The second and third issues to 
be considered are : 

Whether and to what extent Bell’s LRIC, 
Burden Test and Retrospective Accountabil¬ 
ity approaches and principles are appro¬ 
priate as a basis for pricing of their services* 
and 

Whether and to what extent FDC prin¬ 
ciples are appropriate as a basis for the pric¬ 
ing of Bell’s services. (Paragraph 36 (2) and 

(3).) 

178. For the reasons heretofore stated. 
Bell’s LRIC, Burden Test and Retrospec¬ 
tive Accountability approaches cannot be 
accepted as the appropriate basis for 
Pricing Bell’s services. We recognize that 
the use of marginal cost analyses, 
properly designed and implemented, may 
be useful in evaluating different rate 
alternatives proposed for the future and 
may be of some assistance to the Com¬ 
mission and to the carrier in that limited 
respect However, any use of marginal 
cost analyses must be accompanied by 
Properly designed and implemented FDC 
studies to determine inter alia whether 
ana to what extent there is or may be 
cross-subsidy of one class of service by 

^ reasons therefor, and 
whether and to what extent rate revi¬ 
sions are required to comply with the 

Communications Act 


179. One of the controversial matters 
flowing from the use of “forward look¬ 
ing’* LRIC and burden test analysis is 
the so-called “retrospective accounta¬ 
bility” problem. Since LRIC and burden 
analyses involve forecasts, it is necessary 
for the Commission to verify the extent 
to which forecast results actually come 
to pass. Only the alternative that is 
chosen can be subjected to such a test: 
The accuracy of the forecasts of the 
foregone alternatives can never be known. 
To evaluate the forecasts retrospectively. 
Beil proposed to use FDC Method 7 
without the distribution of unassigned 
costs. The net improvement in the FDC 
Method 7 cost/revenue relationship 
would be compared with the fore¬ 
cast net improvement in the LRIC 
analysis. We find, for reasons discussed 
in more detail below (Attachment C, 
paragraphs 80-87), that the proposed 
comparison would not, in fact, provide 
a measure of the accuracy of the fore¬ 
casts in question. It is impossible to di¬ 
rectly compare LRIC cost estimates 
which are based on current and future 
costs with FDC cost data which are based 
on historic incurred costs deriving from 
the accumulated financial history of the 
firm. Any similarity between FDC and 
LRIC results must therefore be coin¬ 
cidental. In no way would we be able 
to determine whether the chosen alter¬ 
native was optimal under Bell’s proposal, 
since we would have no measures 
of the accuracy of the forecasts of the 
alternatives foregone. Since we are order¬ 
ing that all forecasts submitted under 
Part 61.38 of our Rules be prepared on 
a basis consistent with FDC Method 1, 
and since we are ordering periodic FDC 
Method 1 studies, we will have no diffi¬ 
culty in holding Bell retrospectively 
accountable for the accuracy of its fore¬ 
casts. We will also be able to determine, 
on a continuing basis whether cross¬ 
subsidy is occurring in any service. 

180. We wish to emphasize that 
although there may be limited use for 
marginal cost analyses as stated above, 
it is unreasonable, on the basis of tlie 
record herein, to conclude, as Bell would 
have us conclude, that either the car¬ 
rier or the Commission can or should rely 
solely and exclusively on marginal cost 
studies to determine issues of cross-sub¬ 
sidy and lawfulness of the rates and rate 
levels of Bel 1. Accordingly, we hold that 
the FDC studies must continue to be the 
principal regulatory tool for the Commis¬ 
sion in determining such issues and in 
taking necessary regulatory actions with 
regard thereto. 

LIMITATIONS ON MTS AND WATS EARNINGS 

181. As indicated in the aforesaid FDC 
operating results for 1971 and 1973, Bell 
earned in excess of the 8.5 percent mini¬ 
mum overall allowable Interstate fair re¬ 
turn for its MTS service. Thus, in 1973, 
MTS earned 8.8 percent. For the 1971, 
1972, 1973 and 1974 FDC test periods 
WATS earned from 9.3 percent to 12.6 
percent in excess of the maximum range 
of 8.5 percent to 9.0 percent allowed over¬ 
all by the Commission for Bell’s total 


interstate operations. The fourth issue 
raises the question of: 

Whether and to what extent Bell should 
be permitted to earn in excess of Its overall 
allowable Interstate fair rate of return (cur¬ 
rently 8.5-9.5.0 percent) on Investment al¬ 
located on an FDC basis to its monopoly 
MTS and WATS services. (Paragraph 36(4).) 

182. In our 1972 decision in Docket 
19129 the Commission found that the 
fair rate of return to Bell on its total 
interstate and foreign operations was 8.5 
percent. The Commission stated that this 
represented the minimum required by 
Bell to enable it to attract capital at a 
reasonable cost and to maintain the 
credit of Bell; to assure continued, ade¬ 
quate and safe interstate and foreign 
communications service to the public; 
and to provide for necessary expansion 
to meet future requirements. However, 
the Commission also found that Bell 
could increase its overall interstate earn¬ 
ings from 8.5 percent up to 9.0 percent 
so long as any such earnings increase 
was achieved under the tariff rates which 
the Commission allowed in Docket 19129 
to be filed for the purpose of providing 
an 8.5 percent return. The theory was 
that Bell should be able without further 
increases in rates to achieve certain ad¬ 
ditional overall earnings through in¬ 
creases in efficiency or productivity. The 
Commission stated that increased earn¬ 
ings up to 9 percent on the currently ef¬ 
fective rates would not be considered un¬ 
reasonable. 38 FCC 2d 213 (page 245) 
(1972). 

183. We are of the view that apart 
from questions of what action should be 
taken by the Commission to reduce the 
earnings of Bell from MTS nad WATS to 
prevent cross-subsidization, substantial 
questions of lawfulness are raised with 
respect to the rate levels from MTS and 
WATS whenever the earnings therefrom 
significantly exceed the upper end of the 
range of Bell’s allowable overall return. 
This is particularly true with respect to 
earnings of major categories of services, 
such as Bell’s MTS and WATS service, 
where approximately 87 percent of Bell’s 
total interstate earnings (see 1973 FDC 
results) are generated. Section 201(b) of 
the Act prohibits any unjust or un¬ 
reasonable rates, practices, regulations 
or classifications by a carrier. We con¬ 
clude that it is unjust and unreasonable 
to require users of any class of service, 
particularly services contributing the 
major portion of all interstate earnings 
of the carrier, to contribute earnings on 
such services in excess of what the 
Commission has found, after hearing, to 
be reasonably necessary to meet the 
overall revenue requirements of the car¬ 
rier. We believe that this conclusion must 
be reached irrespective of whether other 
services are being cross-subsidized by 
such excessive earnings. Moreover, to re¬ 
quire such users to contribute such ex¬ 
cessive earnings under the circumstances 
of tliis case where there is clear cross¬ 
subsidy, of other services is unduly dis¬ 
criminatory within the meaning of sec¬ 
tion 202(a) of the Act. 

184. We therefore conclude that Bell 
should not be permitted to earn in excess 
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of the upper limit of the range of its 
overall allowable interstate fair rate of 
return (now 9 percent) on investment 
allocated on an FDC basis to its mo¬ 
nopoly MTS and WATS services. 

MINIMUM RATE LEVELS FOR BELL’S PLS 
SERVICES 

185. In the fifth issue we are called 
upon to resolve the question of: 

Whether and under what circumstances 
Bell should be permitted to price Its competi¬ 
tive private line services Individually, or as a 
group, at less than the interstate fair rate of 
return on its Investment allocated on an 
FDC basis to such services. (Paragraph 
30(5).) 

186. In paragraphs 175-177 hereof we 
set forth our conclusion that Bell suffers 
economic loses from providing its PLS 
services at earnings that are below the 
minimum overall return of 8.5% which 
the Commission has found to be neces¬ 
sary for Bell to meet its costs and that 
these losses are being made up by earn¬ 
ings from the monopoly MTS and WATS 
services that are in excess of the mini¬ 
mum overall required return. That is. we 
found that the PLS services are being 
subsidized by the monopoly services. We 
further found (paragraph 177) that such 
cross-subsidy is in violation of sections 
201-202 of the Act unless there are 
countervailing public benefits from such 
cross-subsidy. 

187. We have heretofore held, with 
court approval, that a carrier may de¬ 
part from costs as a basis for differential 
pricing of its services in exceptional cir¬ 
cumstances and subject to certain 
criteria. One of these exceptions is com¬ 
petitive necessity. Telpak Cases. Bell’s 
position in this case essentially is that it 
should be allowed to price each of its PLS 
services without regard to the FDC at¬ 
tributable thereto so long as the rate 
level for each PLS is effective competi¬ 
tively and will yield w'hat Bell considers 
to be an “optimum” contribution to earn¬ 
ings and that any shortfall in overall 
earnings from PLS services should be 
made up by increasing the MTS and 
WATS rates. (See paragraphs 40-41.) 
Thus, Bell is relying upon competitive 
necessity as the basis for its contention 
that each PLS service should be per¬ 
mitted to continue to earn less than the 
FDC attributable to each such service. 

188. However, Bell has not met the 
criteria that the commission has laid 
down for discriminatory pricing of com¬ 
petitive services. The Commission held in 
the Telpak Cases (See paragraphs 90-92) 
that, in order to engage in such discrim¬ 
inatory pricing, a carrier must demon¬ 
strate convincingly that it has met each 
of the following criteria: 

(1) that those benefiting from the dis¬ 
crimination have an alternative of satis- 
fvirg their communications requirements 
from a substitute source of supply and 
that they will shift to the substitute 
source unless the discrimination is main¬ 
tained; 

(2) that the discriminatory rate or 
preference is just sufficient to retain the 
business which would otherwise be lost; 

(3) that the discrimination benefits 
the users of the companies’ services who 


are discriminated against; i.e., charges to 
other users are lower because of the dis¬ 
criminatory rate than they would be 
without such rates. 

Bell’s general contention with respect 
to these criteria is that its PLS users 
have a substitute source of supply from 
among (a) high-capacity, low-cost 
microwave facilities; (b) other com¬ 
munication carriers (e.g., Western Un¬ 
ion, specialized, miscellaneous and 
satellite carriers); and (c) non-regu- 
lated suppliers of equipment (e.g., termi¬ 
nal multiplex and switching equipment). 
We shall examine each of Bell’s principal 
categories of service herein in the con¬ 
text of these competitive ratemaking 
criteria and the specific contentions of 
Bell as to each such service. 

189. In general, however, we find that 
Bell has not justified its contention that 
either private microwave facilities, other 
communications carriers (e.g.. Western 
Union, specialized, miscellaneous, and 
satellite carriers), or non-regulated 
equipment suppliers constitute a suffi¬ 
cient threat to its ration-wide service of¬ 
ferings to justify, pursuant to the condi¬ 
tions of criterion No. 1. a blanket, nation¬ 
wide rate discrimination. To the extent 
that any of these entities or facilities 
constitute a competitive threat, it is lim¬ 
ited to either the few locations or routes 
which these entities are authorized to and 
do in fact serve, and/or the selected serv¬ 
ice elements they provide. While discrim¬ 
inatory pricing for those specific loca¬ 
tions and service elements might be found 
to satisfy criterion No. 1, nation-wide dis¬ 
criminatory pricing which benefits cus¬ 
tomers who have no substitute source of 
supply because of their geographic loca¬ 
tion or otherwise clearly does not satisfy 
this criterion. 

(a) Private Line Telephone Service. 

190. Bell contends that its non-Telpak 
private line telephone service competes 
with private microwave systems and the 
leased telephone service offerings of 
Western Union and the specialized car¬ 
riers. We cannot agree that high-capac¬ 
ity private microwave systems are an al¬ 
ternative source of supply for Bell’s non¬ 
bulk individual private line telephone 
service offering. A customer must have 
a need for a large number of private line 
telephone channels between the same 
points before private microwave is a 
viable alternative, See Telpak cases. The 
record does support the finding that the 
non-bulk leased telephone services of 
Western Union and the specialized car¬ 
riers may constitute a limited or partial 
alternative source to Bell’s comparable 
service. Thus, because of its ability to 
obtain IX and loop facilities from Bell 
under special contracts. Western Union 
constitutes an alternative source of sup¬ 
ply to which Bell’s users might shift if 
Bell did not engage in discriminatory 
pricing for private line telephone service. 
However, in view of Western Union’s 
heavy reliance upon Bell’s IX and loop 
facilities, Western Union hardly consti¬ 
tutes a truly competitive non-Bell source 
of supply within the meaning of the 
Commission’s competitive criteria. Simi¬ 
larly, although the specialized carriers 
provide IX channels to and from rela¬ 


tively few points in the United States 
that are suitable for alternative non¬ 
bulk private line telephone service, these 
carriers are likewise dependent upon 
Bell for the necessary local loops to pro¬ 
vide service to their customers. As al¬ 
ready stated, Bell has not shown in the 
record herein that specialized carriers 
serve enough points geographically to 
warrant any general finding that serv¬ 
ices of these carriers are effective alter¬ 
native sources of supply to Bell’s private 
line telephone users. 

191. Additionally, assuming arguendo 
that there are alternative non-Bell com¬ 
petitive sources of supply for users of 
Bell’s non-bulk private line telephone 
service, Bell has not shown that the dis¬ 
criminatory rate level (yielding earnings 
of only 5.5% on a FDC for the 1973 and 
1974 test period) is just sufficient to re¬ 
tain business that would otherwise be 
lost to non-Bell sources. Bell’s testimony 
was that its rate levels for competitive 
PLS service are the “optimum for then 
foreseeable conditions” (Bell P.F. 461). 
Bell’s “optimum” rate levels, however, 
are not necessarily the level at which the 
appropriate contribution is made by 
Bell’s private line telephone users to 
Bell’s interstate operations. We are of 
the view that, under the second crite¬ 
rion, Bell has the obligation (assuming 
all other criteria are met) to fix the dis¬ 
criminatory rate level for competitive 
services at a level which provides at least 
the same rate of return as do its mo¬ 
nopoly services to avoid imposing an un¬ 
necessary burden upon the public users. 
Finally, with respect to the third cri¬ 
terion, Bell has not shown that the 
charges to other users are lower because 
of the discriminatory rate level for pri¬ 
vate line telephone service. To the con¬ 
trary, Bell increased the rate level for 
both MTS and WATS users in 1973 while 
maintaining unchanged the rate level 
for private line telephone service thereby 
increasing the rate burden on MTS and 
WATS in order to make up for the eco¬ 
nomic losses on Bell’s private line tele¬ 
phone and other PLS service. 

(b) Private Line Audio Program Trans¬ 
mission Service. 192. Bell makes no find¬ 
ings of fact with respect to this par¬ 
ticular category of private line service. 
It appears that no market or cost studies 
w r ere made to support the rate level for 
this service. Although Bell claims that 
all of its PLS services may be provided 
by alternative non-Bell sources of sup¬ 
ply, no evidence was adduced on the 
record herein, and no Bell findings are 
made thereon, to identify such alterna¬ 
tive sources. In short, no showing has 
been made (or even attempted) by Bell 
that any of the competitive criteria have 
been met to warrant the discriminatory 
pricing for this particular class of 
service. 

(c) Private Line Video Program Trans¬ 
mission Service. 193. This category of 
service is a broadband service offering 
whereby Bell furnishes bandwidth suf¬ 
ficient to transmit in one direction com¬ 
plete video color broadcast signals ana 
associated sound. It is Bell’s contention 
that miscellaneous common carriers 
(MCCs) offer an alternative source of 
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supply for this service. The record pro¬ 
vides partial support for this position by 
showing that, in 1971, two Networks re¬ 
placed Bell’s monthly contract service be¬ 
tween Denver and Salt Lake City with 
that of the service of MCCs. The record 
also contains the expressions of witnesses 
for the Networks that there is an intent 
to shift to MCCs for monthly contract 
service between certain other points of 
the country. 

194. However, no showing was made by 
Bell that the MCCs constitute an alter¬ 
native source of supply sufficiently per¬ 
vasive to warrant a general finding that 
Bell has met the first competitive rate¬ 
making criterion. The MCC’s serve only 
limited areas in the country and there 
is no showing that they now provide or 
will provide in the near future an inter¬ 
connected nation-wide service com¬ 
parable to that provided by Bell. We con¬ 
clude, therefore, that the MCCs con¬ 
stitute genuine competition to Bell for 
this service only over the particular 
geographical routes served by the MCCs. 
Thus we are unable to make any gen¬ 
eralized finding under the first criterion 
that the MCCs constitute a substitute 
source of supply to Bell’s service sufficient 
to warrant Bell’s discriminatory pricing 
for this service throughout its entire 
service area. We are aware that domestic 
satellite operations by non-Bell licensees 
may, in the future, constitute an addi¬ 
tional alternative to Bell’s services. We 
are not, however, able to determine at 
this time the extent to which this will oc¬ 
cur. Furthermore, we question the under¬ 
lying premise of Bell's current contention 
that competition justifies pricing this 
service below FDC for the reason that, 
until recently, (about 1971) this service 
was a monopoly service with respect to 
which Bell had no competition. The his¬ 
tory of this service offering indicates that 
Bell has priced this service at an eco¬ 
nomic loss from the inception of the serv¬ 
ice notwithstanding the absence of com¬ 
petition. This is reflected, in part, by 
reference to the test periods for 1967 and 
1969 (during which Bell had a monopoly) 
showing that the earnings on an FDC 
basis were 4.1 percent in 1967 and 5.3 
percent in 1969 (see Attachment D), 

195. Insofar as criterion two is con¬ 
cerned, we conclude that Bell has not 
shown that the rate level for this cate¬ 
gory of service is just sufficient to retain 
the business that would otherwise be lost 
but for the discriminatory pricing. While 
it appears that in some localities Bell is 
actually losing this business to competi¬ 
tion, this is not the situation with respect 
to nation-wide services. With regard to 
the third criterion, Bell’s earnings from 
this service have declined to a new low 
of only 2.0 percent in the 1974 test period 
'see Attachment D). No showing has 
been made by Bell on this record that its 
economic losses from this service have 
benefltted or will benefit any of its other 
users by lowering their rates in any way. 

(d> Telpak Bulk Rates. 196. As hereto¬ 
fore stated (see paragraph 29) this is a 
service whereby a customer obtains 
ordinary private line telephone and tele¬ 
graph services from Bell but at rates that 


are generally lower than the non-Telpak 
rates for such services. In 1964, the Com¬ 
mission held in the Telpak cases (see 
paragraph 91) that the services fur¬ 
nished under both the Telpak bulk and 
the non-Telpak rates are “like" services 
and that the bulk rates may be lower for 
such like services only if justified under 
the competitive ratemaking criteria set 
forth in paragraph 91. Inasmuch as 
private microwave system licensees 
(theoretically, at least) could obtain 
comparable service from such private 
systems, the Commission held in 1964 
that the first of the three criteria had 
been met by Bell and that Bell, if it could 
meet the other criteria, was justified in 
engaging in discriminatory pricing under 
its Telpak C offering (up to 60 voice 
grade channels over any Bell facilities) 
and Telpak D (up to 240 such voice grade 
channels) in order to meet competition 
from private microwave systems. Accord¬ 
ingly. as stated in paragraph 92, one of 
the principal issues in this proceeding is 
whether Bell has met the second and 
third criteria, i.e., whether Bell’s bulk 
Telpak rates are just sufficient to retain 
the business which would otherwise be 
lost to private microwave systems and 
whether the rates of other users are 
lower because of the discriminatory rates 
given to bulk Telpak users. 

197. Although the Commission previ¬ 
ously found that Bell had met criterion 
one with regard to this service, we be¬ 
lieve that substantial doubt has been 
raised on the record herein as to whether, 
in the light of developments since 1964, 
the Commission’s 10-year-old decision 
may now be considered correct under 
current conditions. Bell continues to con¬ 
tend that private microwave systems are 
a viable alternative source of supply to 
bulk Telpak rates and general assertions 
are also made by Bell that specialized 
common carriers and domestic satellite 
licensees pose a similar competitive 
threat. Bell’s position in 1964, during the 
Telpak proceeding, was that it had to 
keep its then very low bulk rates in ef¬ 
fect to meet the competition of private 
microw’ave systems. However, we believe 
that this has been proven to be un¬ 
founded. Since 1964, Bell has made three 
substantial increases in the level of rates 
for Telpak, one in September 1968, 
another in February 1970 and the third 
in May 1972. As a result of these in¬ 
creases, the FDC earnings from Telpak 
increased from 0.3 percent in 1964 to 8.2 
percent in 1974 (see Attachment D). It 
appears that, notwithstanding this se¬ 
ries of increases, Bell suffered no signif¬ 
icant loss of business to private micro- 
wave systems. We are of the view that, 
while private microwave may be a viable 
alternative to Bell’s broadband Telpak 
service provided over discrete facilities, 
it is questionable that private microwave 
is a realistic alternative source of sup¬ 
ply to Bell’s bulk Telpak service. Among 
other factors, it is clear that Bell’s bulk 
rate customers obtain the use of Bell’s 
entire nation-wide network of facilities 
for the provision of their private line 
service channels and are not limited to 
the use of discrete microwave facilities as 


would be true with a private system; and 
that Bell imposes certain restrictions on 
interconnection of private microwave 
facilities to Bell System facilities, (e.g., 
the so-called “piece-out" rule) that do 
not apply to Bell’s own Telpak service. 
Thus, the bulk Telpak service, unlike the 
broadband service, lacks sufficient com¬ 
parability to private microwave service 
to warrant our making a general finding 
on the record herein that private micro- 
wave is an alternative source of supply 
to the bulk Telpak service. 

198. We must also question the valid¬ 
ity and significance of Bell’s contention 
that the specialized carriers are an al¬ 
ternative source of supply to Bell’s bulk 
Telpak service. Bell has entered into an 
exclusive agreement with Western Union 
that a customer may obtain its bulk Tel¬ 
pak requirement on a nation-wide basis 
from both Bell and Western Union and 
obtain the same bulk rate as if only one 
carrier provided the channels. Bell has 
refused to enter into a similar joint ar¬ 
rangement with other carriers. Thus, the 
other specialized carriers are effectively 
precluded from providing any bulk Tel¬ 
pak service in competition with Bell and 
Western Union (the latter providing its 
Telpak service largely over facilities ob¬ 
tained from Bell under exclusive con¬ 
tract) . Furthermore, due to the limited 
geographic coverage of existing special¬ 
ized carriers, they cannot realistically be 
considered a serious competitive threat 
to a nation-wide service offering by 
AT&T. We note that Bell, subsequent to 
the closing of the record in this proceed¬ 
ing. has undertaken a separate response 
to the competition of specialized carriers 
on discrete routes, in its Hi-Lo tariff re¬ 
visions. Without commenting on the 
merits of the specific Hi-Lo tariff, which 
are at issue in a separate proceeding, we 
merely note that as a general principle, 
Bell’s approach therein of responding to 
competition on the specific routes and 
in the particular services wherein it ac¬ 
tually develops would seem the only 
situation in which a valid argument of 
competitive necessity might be made. We 
do not mean to infer that Bell must wait 
until competition actually exists on a 
particular route before proposing a com¬ 
petitive response. Given the long lead 
time generally required for a competitor 
to implement the necessary facilities and 
file the necessary tariffs. Bell should have 
ample advance notice upon which to act 
prophylactically yet in a discrete factual 
competitive situation. Thus, no finding 
can be made herein that either Western 
Union or the specialized carriers pro¬ 
vide an alternative source of supply to 
which Bell's customers for its nation¬ 
wide Telpak service will switch unless a 
blanket form of discriminatory pricing 
is maintained by Bell. 

199. In addition to the foregoing, we 
believe that the record demonstrates 
conclusively that Bell has not met the 
second competitive ratemaking criterion 
for Telpak. From the inception of Telpak 
in 1961 until 1969, the FDC earnings 
from this service were nominal or non¬ 
existent. In the first FDC study of 1964, 
the earnings from Telpak were 0.3 per- 
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cent. In 1965 the earnings were at a nega¬ 
tive 0.8 percent, and in 1967, the earnings 
were 2.1 percent. During the course of 
this proceeding. Bell made three differ¬ 
ent Telpak rate increases, one effective 
September 1968, one effective February 
1970 and the other effective February 
1972. These rate increases resulted in 
improving the FDC earnings from Tel¬ 
pak from 2.1 percent in 1967 to 8.2 per¬ 
cent in 1973 and 1974. These results show 
that Telpak as a whole has been greatly 
underpriced from the very beginning of 
the service and not at a level just suf¬ 
ficient to retain the business that would 
otherwise be lost to private microwave 
competition. Furthermore, as shown in 
Attachment B, it is clear that Bell has 
not attempted to set its Telpak rates at 
the level that will produce the maximum 
contribution to earnings (see paragraphs 
14, 23 and 86 of Attachment B). In addi¬ 
tion. we have found substantial defects 
in the market and demand studies upon 
which Bell’s Telpak rates are based. < See 
Attachment B, paragraphs 25, 27. 30, 31, 
33, 35, 36. 37, 38. 39, 52 and 85.) Thus, 
we are persuaded that the rate levels for 
Telpak have not been set at the level 
that is just sufficient for Bell to retain 
business that would otherwise be lost in 
the absence of discriminatory pricing. 
With respect to criterion three. Bell has 
not shown (for all of the reasons hereto¬ 
fore stated ) that the economic losses sus¬ 
tained by Bell throughout the years from 
Telpak have rebounded to the benefit of 
other users in the form of lower rates. 

(e) Private Line Telepak ( Broadband ) 
Service. 200. As explained in paragraph 
29, this service category refers to Bell’s 
offer to provide discrete broadband 
channels of 240 kHz bandwidth (approx.) 
or 1000 kHz bandwidth (approx.) for 
transmission of high speed data. Bell has 
not submitted cost or other data to sup¬ 
port the rate levels for this particular 
service offering separate from its justi¬ 
fication for Bell’s offer of the bulk Telpak 
rate discounts for individual private line 
telephone and telegraph channels. Bell 
appeal's to contend generally that pri¬ 
vate microwave systems are available as 
a competitive source of supply for this 
broadband service offering but no at¬ 
tempt has been made to meet either the 
second or third criteria. As hereafter 
stated. Bell should, in the future, pro¬ 
vide cost and other data separately for 
these two different categories of the Tel¬ 
pak because it is clear that the cost 
characteristics thereof are significantly 
different. We must conclude, therefore, 
that Bell has not met the three criteria 
for competitive ratemaking for this 
service. 

(f) Private Line Telegraph Service. 
201. With regard to this non-Telpak 
service, we reject the contention of Bell 
that private microwave systems are an 
alternate source of supply for the non¬ 
bulk, individual private line telegraph 
service of Bell. See Telpak cases. We 
agree that the record shows that users 
of this service have alternative non-Bell 
sources of supply from which to obtain 
terminal equipment, such as teletype¬ 
writer machines. However, the only non- 


Bell alternatives shown on the record 
herein for intercity (IX) channel facili¬ 
ties are those of (a) Western Union, 
which obtains substantial portions of its 
IX facilities from Bell under special con¬ 
tracts, and (b) specialized carriers that 
operate microwave facilities between a 
limited number of points in the country. 
Moreover, as in the case of PLS services 
generally, private line telegraph service 
cannot be rendered without local loops 
providing service to the customers’ 
premises. Bell has a virtual monopoly on 
all local loops in the areas served by 
Bell. Accordingly, in view of (a) West¬ 
ern Union’s substantial reliance on Bell 
facilities for its IX and loop facilities in 
furnishing private line telegraph serv¬ 
ices, (b) the extremely limited geo¬ 
graphical scope of the points served by 
specialized carriers by non-Bell micro- 
wave systems, (c) the complete reliance 
of specialized carriers on Bell for local 
loops, we conclude that Bell has failed 
to meet the first criterion, namely, that 
all or most of its private line telegraph 
users realistically have non-Eell alter¬ 
natives of satisfying their IX and local 
loop telegraph communications require¬ 
ments to and from all points served by 
Bell and that its users will, in fact, shift 
their traffic to such limited non-Bell 
sources as may be available unless Bell 
engages in discriminatory pricing. 

202. Even if it is assumed that any sig¬ 
nificant portion of Bell’s private line tele¬ 
graph users might shift to Western 
Union or the specialized carriers if Bell 
doesn’t engage in discriminatory pricing. 
Bell has not met the second criterion, i.e., 
it has not shown that the current dis¬ 
criminatory rate level (which yielded a 
negative return of —0.4% for the August 
1973-1974 test period, and a return of 
1.4% for December 72-73 test period) 
is just sufficient to retain the business 
which would otherwise be lost to non- 
Bell sources. The record shows to the 
contrary that Bell could have increased 
its IX channel charge without significant 
loss of business to non-Bell sources 
(Bell’s P.F. No. 481). Moreover, it ap¬ 
pears that Bell’s main reason for re¬ 
taining the inordinately low level of 
earnings for this category of service is 
the possible diversion of traffic from this 
category to other Bell service categories, 
e.g., by customers’ multiplexing Bell’s 
voice grade channels and by using Bell’s 
voice grade higher speed data trans¬ 
mission channels. However, this would 
not be a shift to non-Bell competitive 
sources. 

203. Finally, Bell has failed to meet the 
third criterion, i.e.. Bell has not shown 
that their other customers are benefited 
by the substantial economic losses suf¬ 
fered by Bell in furnishing its private line 
telegraph service. To the contrary, for 
reasons heretofore stated, it is clear that, 
based upon the aforementioned FDC re¬ 
sults, the MTS and WATS users have 
been subsidizing the users of Bell’s pri¬ 
vate line telegraph services and that the 
charges to such other users have not 
been made lower because of the discrimi¬ 
natory rate level applicable to such 
service. 


(g) Conclusions on Minimum Rate 
Levels. 204. Inasmuch as Bell has failed 
to meet the three criteria for competi¬ 
tive ratemaking that are set forth in par¬ 
agraph 91, we conclude that Bell’s dis¬ 
criminatory pricing for each of the prin¬ 
cipal categories of PLS discussed above 
is in violation of sections 201(b) and 202 

(а) of the Act. To correct this unlawful¬ 
ness, we find that the minimum reason¬ 
able level of rates for each such category 
is the level that will produce earnings at 
least equal to Bell’s minimum overall cost 
of capital applicable to all of Bell’s inter¬ 
state and foreign communications serv¬ 
ices. Accordingly, we conclude that the 
minimum rate level for each such class 
of service, under current conditions, is 
the level that will provide earnings of at 
least 8.74 percent. 

205. In the light of all of the foregoing, 
we address the sixth issue which raises 
the question of the lawfulness of the past 
and present disparities in the levels of 
bulk Telpak and non-Telpak rates for 
private line services (see paragraph 36 

(б) ). As indicated in Attachment D, the 
FDC earnings from bulk Telpak appear 
to have varied substantially from the 
earnings from non-Telpak private line 
telephone and telegraph services. Inas¬ 
much as Bell has failed to meet the cri¬ 
teria for differential pricing of like serv¬ 
ices rendered under the non-Telpak and 
Telpak rate categories, the conclusion is 
inescapable that the past and present 
disparities in the rate levels between Tel¬ 
pak and non-Telpak services constitute 
undue discrimination or preference in 
violation of section 202(a) of the Act. 

206. Furthermore, with regard to the 
seventh issue (see paragraph 36(7)) the 
findings heretofore made with regard to 
Bell’s bulk Telpak rates indicate that the 
bulk Telpak rates have been and are now 
noncompensatory and therefore unjust 
and unreasonable within the meaning of 
section 201(b) of the Act. Accordingly, 
we find that the bulk Telpak rates are 
unlawful. Since it is acknowledged that 
bulk Telpak does not constitute a service 
offering separate and distinct from pri¬ 
vate line telephone service, with corres¬ 
ponding different costs, but is rather 
only a pricing mechanism, it follows that 
the Telpak tariff as presently constituted 
is unlawful and must be eliminated. In 
so ruling, we do not preclude the filing 
of competitive tariffs for either discrete 
or bulk private line services in direct re¬ 
sponse to the competitive offerings of 
other carriers; provided however that 
they are discrete responses to specific 
competitive offerings, that they satisfy 
the policies set forth in this decision as 
to cost determination and allocation 
methods and relative earnings levels, and 
that they are otherwise just and reason¬ 
able. 

207. As to the eighth issue (see para¬ 
graph 36(8) ) we conclude that the var¬ 
ious tariff filings that have been made by 
Bell during the course of this proceeding 
designed to raise the rate levels for the 
PLS services have been more than jus¬ 
tified. Based on our findings, such Ten¬ 
sions have not gone far enough, but have 
fallen short of providing earnings at the 
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minimum levels required to eliminate 
cross -subsidy by the monopoly services 
and to conform to sections 201(b) and 
202(a) of the Act. We emphasize that, in 
holding that the various tariff revisions 
have been justified by Bell, we are refer¬ 
ring only to the over-all rate levels and 
earnings produced thereby and not to 
the specific components of the services 
that made up the total charge. These 
latter are rate structure questions which, 
as heretofore stated (see paragraph 37) 
are not being resolved herein. They can 
be handled in further proceedings after 
Bell implements the fundamental re¬ 
quirement herein that further tariff re¬ 
visions shall be filed to increase the rate 
levels and total earnings of each service 
category to the minimum rate of return 
requirement 

RELATIONSHIP TO SPECIALIZED CARRIER 
DECISIONS 

208. In the ninth issue we are called 
upon to consider the following question: 

Whether and to what extent Bell’s pricing 
practices with respect to the level of rates 
for Its principal categories of service dero¬ 
gate against the regulatory policies and ob¬ 
jectives of the Commission as set forth in 
its Specialized Common Carrier decision. 29 
P.C.C. 2d. 870 (1971). (See paragraph 36(9).) 

The Commission stated in its Specialized 
Common Carrier decision that "it is our 
intention to permit the existing carriers 
to price their competitive service in a 
fashion that will realistically and rea¬ 
sonably reflect economic advantages, if 
any, that are inherent in the plant and 
operations of those carriers”; and that it 
is the Commission’s objective “to pro¬ 
mote and maintain an environment 
within which existing and any new car¬ 
riers shall have an opportunity to com¬ 
pete fairly and fully in the sale of spe¬ 
cialized services.” The Commission fur¬ 
ther stated that there should be no "pro¬ 
tective umbrella for the new carriers” 
and that “where services may be in di¬ 
rect competition, departure from uniform 
nation-wide pricing practices may be in 
order, and in such circumstances will not 
be opposed by the Commission” (29 
P.C.C. 2d. 915). 

209. Bell contended in Docket No. 18920 
that LRIC should be the cost criterion 
for pricing its competitive services to 
avoid protection of inefficient specialized 
carriers w r ho have no economic basis for 
survival. (29 P.D.C. 2d, 889.) On the other 
hand, MCI, Datran and the Department 
of Justice opposed Bell’s position con¬ 
tending that incremental costs are diffi¬ 
cult to determine, particularly where the 
same facilities are used to provide both 
competitive and non-competitive service, 
and may be based on unwarranted as¬ 
sumptions and result in cross-subsidy. 
(29 F.C.C. 2d, 893) The Commission did 
not decide this issue in the Specialized 
Common Carrier decision, but left It for 
resolution herein. 

210. We agree with the position of 
MCI, Datran and Department of Justice 
J* summarized above. It is our view that 
wie use of LRIC in the way advocated by 

in this proceeding would provide an 
unwarranted protective umbrella for Bell 


in that Bell has fallen back upon very 
high or excessive earnings from its mo¬ 
nopoly services to cover any and all eco¬ 
nomic losses suffered by Bell from its 
competitive services. Moreover, inasmuch 
as Bell, in its LRIC procedures, arbitrar¬ 
ily assigns the costs of older, higher-cost, 
and less efficient plant to the monopoly 
services. Bell’s discriminatory pricing of 
its PLS categories is not based upon the 
reflection of any economic advantages 
inherent in the operations of Bell. Fi¬ 
nally, the history of the very low earn¬ 
ings of Bell from its PLS services, demon¬ 
strate that the use of LRIC as proposed 
by Bell would have the effect of eliminat¬ 
ing competition and preventing it from 
arising in the future. Accordingly, it is 
our view that Bell’s LRIC pricing pro¬ 
posals do not constitute full and fair 
competition and are therefore in deroga¬ 
tion of the Commission’s regulatory pol¬ 
icies in the Specialized Common Carrier 
decision. 

REQUIRED RATE REVISIONS 

211. The tenth and final issue to be re¬ 
solved is: 

Whether and to what extent'the Commis¬ 
sion should order revisions to be made In 
the rate levels of MTS. WATS, or of Bell’s 
other principal categories of service in the 
light of the findings and conclusions reached 
on the Issues discussed above. (See paragraph 
36(10).) 

We have heretofore made clear (see 
paragraphs 204-207), that, insofar as the 
various categories of PLS are concerned, 
the rate level for each of these categories 
should be increased at least to the level 
that will produce earnings equal to Bell’s 
minimum overall cost of capital (cur¬ 
rently 8.74 percent). We have also de¬ 
cided that Bell should not be permitted 
to earn in excess of the upper limit of 
the range of its overall allowable return 
(currently 9 percent) on its monopoly 
services, MTS and WATS (see paragraph 
163). Accordingly, we conclude that Bell 
should promptly revise its PLS rates to 
increase their FDC earnings from each 
of these categories (including the two 
classes of Telpak service) to at least the 
minimum permissible overall return (now 
8.74 percent) and, at the same time, 
should make such revisions in the MTS 
and WATS rates as may be necessary to 
set the earnings from each of these serv¬ 
ices at no more than the maximum over¬ 
all return permitted by the Commission 
(currently 9 percent). In implementing 
these requirements Bell shall determine 
the revenue requirements for each class 
of service on the basis of FDC studies 
using Method 1. Furthermore, Bell shall 
make FDC studies of ail of its categories 
of service on an annual basis using 
Method 1 or such other procedures as 
may be prescribed by the Commission 
and shall make such rate revisions from 
time to time as are necessary to comply 
with the ratemaking principles adopted 
herein. 

NEW SERVICES 

212. Although the question of the ap¬ 
propriate pricing for proposed new serv¬ 
ices (as distinguished from established 
categories) may not be specifically in Is¬ 


sue in this proceeding, we believe that it 
is implicitly required that we address this 
question. Bell contends that it should be 
permitted to rely on LRIC techniques for 
developing rates for new services in the 
same manner as it has done herein for 
revising rates for established classes of 
service. We disagree. We believe that it 
follows from our findings and conclusions 
herein that the same general principles 
and guidelines applicable to the proper 
level of rates for established classes 
should also apply to Bell’s new service of¬ 
ferings. Accordingly, we have given con¬ 
sideration to the appropriate guidelines 
that should be followed by Bell in pricing 
for new classes and subclasses of service 
within the context of the conclusions 
reached herein. 

213. We are of the opinion that when 
a new service is to be introduced, the 
cost-revenue study for a recent past^pst 
year *■ and three future years called for 
by section 61.38 of the Commission’s 
Rules should be provided on a basis fully 
consistent with a study of fully distrib¬ 
uted costs. Method 1. If the new rates in¬ 
clude any discrimination In prices to cus¬ 
tomers for services of like grade and 
quality, an FDC study is to be done for 
each class of customers affected by such 
discrimination or price difference, 
whether favorably or unfavorably, re¬ 
gardless of whether it be due to the spe¬ 
cific route used by the traffic, the par¬ 
ticular equipment assigned, the geo¬ 
graphic areas affected, the alternatives 
available to the customers, or any other 
real or apparent difference in the costs or 
conditions of service, or the worth or 
value of the service to the customers. Es¬ 
timates of the traffic to be expected from 
each class of customer in the three fu¬ 
ture years, and that would have occurred 
had the new service been in effect in the 
past test year (where required), are to 
be related to all elements of the rate base 
that will actually be used to provide such 
service. These cost estimates, prepared in 
a manner consistent with FDC Method 1. 
should reflect the carrier’s best estimate 
of what the accounting costs (including 
operating expenses, depreciation ex¬ 
pense. and taxes) and revenue will be in 
the three future years, and what they 
would have been in the test year, on a 
total revenue requirements basis. These 
estimates should also include a forecast 
of what the rate of return on rate base 
will be from the service as a whole and 
such rate of return should be at a level 
consistent with our decision herein. 
Where there is any discrimination or 
price difference, as discussed above, 
among classes of customers, rates of re¬ 
turn should be forecast for each class of 
customer subjected to different rates by 
the tariff. 


•If the service Is wholly new, and not a 
repricing or reconfiguration of existing serv¬ 
ices. a test year Is not required (see section 
61.38(a) (2) (i) of the Rules). If the pur¬ 
portedly new service is highly substitutable 
for an existing service so that most customers 
would not distinguish betwen them, or would 
perceive them as differing grades of similar 
services, test year data is reqtilred. Test year 
data is also required If the new service Is 
expected to replace an existing service. 
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214. Further, we believe that all fore¬ 
casts should account explicitly for shifts 
of traffic from existing services to the 
new service. If one or more of the exist¬ 
ing services involve discrimination or 
price differences, among classes of cus¬ 
tomers, forecasts should account explic¬ 
itly for each class of customer taking the 
service. Forecasts for the three future 
years, and estimates for the past test 
year (when required) should show the 
traffic, revenues, rate base and account¬ 
ing costs (so allocated as to be compa¬ 
rable with FDC Method 1) of the services 
with which the new service is substituta¬ 
ble if the new service were not instituted, 
and also show the traffic, revenues, rate 
base and accounting costs of the services 
w ith which the new service is substituta¬ 
ble if the new service were permitted to 
go into effect. 

215. Finally, we are of the view that 
estimates of the extent of substitutability 
among existing services and between 
existing and new services and the rev¬ 
enue effect or lack thereof that the new 
service will have on existing services 
should be based on marketing studies 
that are prepared on a sound scientific 
basis, and reported as provided by Sec¬ 
tion 1.363 of the Rules. Any contention 
that a new service is wholly new, and is 
perceived by customers as being other 
than a new configuration or new grade 
of existing service should be supported by 
appropriate marketing studies, reported 
as provided in Section 1.363 of the Rules. 
If such a showing cannot be made or is 
not made, test year data should be pro¬ 
vided. 

V. RECOMMENDED ORDER 

216. In view of all of the foregoing and 
pursuant to sections 4(i), 4<j), 201-205 
and 403 of the Act, it is ordered That Bell 
shall promptly conduct a comprehensive 
FDC study, which is not simply an up¬ 
date of a previous study, for a recent 
one-year test period using Method 1 pro¬ 
cedures consistent with the findings 
herein; and shall complete such study 
and report to the Commission thereon 
within 90 days from the release date of 
the Commission’s final decision herein. 

217. It is further ordered, That Bell, 
within 30 days from the release date of 
the Commission’s final decision herein, 
shall (a) file revised tariffs, effective on 
30 days notice, designed to increase the 
level of earnings of each category of PLS 
service at least to the level of the mini¬ 
mum allowable overall rate of return of 
Bell for interstate and foreign commu¬ 
nications services (presently 8.74 per¬ 
cent) and shall (b) file concurrently re¬ 
vised tariffs, effective on 30 days notice, 
designed to make offsetting reductions in 
the level of earnings for MTS and WATS 
services to no more than the lesser of 
the maximum currently allowable over¬ 
all rate of return of Bell for all services, 
or the overall rate of return actually 
being realized. 

218. It is further ordered. That Bell 
shall promptly undertake to conduct 
continuing annual FDC studies in ac¬ 
cordance with Method 1 procedures or 
such other revised procedures as the 
Chief, Common Carrier Bureau shall 


prescribe and shall make such annual 
revisions in its tariffs as may be neces¬ 
sary to maintain the rate levels for its 
principal classes of service within the 
guidelines and parameters prescribed 
herein. In order to improve the accuracy 
and timeliness of FDC studies. Bell 
should, in cooperation with the FCC 
staff, take action to improve the System 
of Accounts, and other records and data 
relevant to the distribution of its total 
operating cost among the authorized 
service categories. 

219. It is further ordered , That Bell, 
on and after the release date of the Com¬ 
mission’s final decision herein, shall sub¬ 
mit as the primary justification for any 
proposed rates for new services or revised 
rates for established services, a Method 1 
FDC study demonstrating that the rates 
for the service in question can be ex¬ 
pected to cover all fully distributed costs 
including a rate of return at least equal 
to Bell’s currently authorized overall rate 
of return on total interstate (and for¬ 
eign) investment. 

220. It is further ordered. That in view 
of our findings that PLS rates have been 
set at unjustifiably low levels, no refund 
of excessive charges on private line serv¬ 
ices has been justified and none will be 
made; and the Commission’s accounting 
orders issued herein are hereby termi¬ 
nated. 

221. It is further ordered, That the 
proceedings herein are terminated. 

Adopted: January 13, 1976. 

Released: January 19. 1976. 

(seal! Walter Hinchman, 

Chief, Common Carrier Bureau . 

Note: Pursuant to the Order of the 
United States Court of Appeals for the 
District of Columbia Circuit (Case No. 
73-1045, released December 1. 1975) the 
parties have 60 days in which to file 
exceptions to this recommended decision 
and 30 days for replies thereto. 

Bell System Cost Studies 

1. Four types of cost studies have been 
presented by the Bell System to support Its 
claims herein. These studies are: 

1. Long Run Incremental Cost Study 
(LRIC). 

II. Burden Analysis. 

in. Fully Distributed Cost Study (FDC). 

IV. Retrospective Accountability. 

These studies are generally identified 
either as prospective studies of future 
costs and revenues or fully distributed 
studies of historical embedded costs and rev¬ 
enues that measure past operations during 
a particular test period. Each of these types 
of studies will be discussed in the foUowlng 
paragraphs. 

I. LRIC 

2. A long run incremental cost study 
(LRIC) along with incremental revenue esti¬ 
mates is proposed by Bell for determination 
of the prospective cost effects of adopting 
alternative rate schedules. The Statement of 
Ratemaking Principles and Factors (Attach¬ 
ment A) states that "A purpose of an LRIC 
study is to determine prospectively the effect 
on total costs, Including the effect on com¬ 
mon costs as a result of adding units of serv¬ 
ice.” The LRIC studies as provided by Bell 
claimed to recognize four fundamental con¬ 
cepts: 

a. The LRIC analyses are forward looking. 


b. The LRIC studies are long-run. 

c. The LRIC analyses reflected alternative 
levels of output In the same time period. 

d. The LRIC studies included all material 
effects of cost cross-elasticities. 

The degree to which Bell’s actual studies 
succeeded in reaching their conceptual goals 
is subject to much controversy. There is also 
controversy to whether the results of the 
studies are reliable enough in the sense that 
all observers doing such a study would 
achieve similar results — for ratemaking pur¬ 
poses. Finally, there is controversy as to 
whether LRIC (or any other incremental 
costs) are legally acceptable for regulatory 
purposes. We address these Issues in due 
course. 

3. Fundamental to an LRIC study of any 
major service classification are estimates of 
market quantities as of a future date under 
various rate alternatives. In the Bell studies 
the market information was usually pro¬ 
vided in billing units such as billing miles, 
billing sections, service terminals and vari¬ 
ous station equipments. In the present case 
these data were required for Telpak and pri¬ 
vate line telephone and private line tele¬ 
graph services while the market information 
on video program transmission service was 
directly stated in units of plant facilities 
such as miles of interexchange channels and 
numbers of local channels. 

4. Special studies were used by Bell to 
establish procedures for the translation of 
the incremental changes in the market esti¬ 
mates for Telpak into Incremental quanti¬ 
ties of plant. These studies Included the 
specific quantities of plant items such as 
circuits, circuit miles, circuit sections termi¬ 
nating equipment and other plant items 
required by the market estimate. Transla¬ 
tion factors were obtained for Telpak tele¬ 
phone and telegraph billing miles, main and 
additional telephone and telephoto service 
terminals, main and additional telegraph 
service terminals and wide band service 
terminals. Telegraph channel miles and 
•terminals were divided into 150 baud or less 
than 150 baud service. 

5. The computation of unit investment 
costs separated facilities exclusively related 
to a service from plant used in common by 
several services. Unit costs of plant used di¬ 
rectly by a service was determined by special 
engineering studies or by use of current costs 
and are claimed to reflect prospective costs 
since no change in their unit costs is ex¬ 
pected in the planning period. Prospective 
unit costs of plant used in common by sev¬ 
eral services, such as Interexchange line haul 
plant, were determined by studies designed 
to reflect costs applicable to newer types of 
facilities expected to be placed in service in 
the near future. 

6. Questions on LRIC methods which will 
be discussed below Include: 

a. Definition of the relevant planning 
period. 

b. Determination of the proper facility 
mix. 

c. Capacity Cost Concept including the 
plant utilization or fill factor. 

d. Unit Costs vs. Change in Output. 

e. Depreciation. 

f. General discussion. 

a. Definition of the Relevant Planning Pe¬ 
riod. 7. With reference to the development of 
unit investment costs for Interexchange line 
haul facilities, carrier terminal equipment 
and other investments for Interexchange 
circuit plant Bell stated that during the 
period 1970 through 1974, various types of 
high capacity radio relay and coaxial cable 
carrier systems would be put into service. 
Using these systems costs as a base, a unit 
cost per two way mastergroup mile was ob¬ 
tained to be used in the LRIC analysis for 
video service. This mastergroup mile unit 
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cost was also used in the computation of the 
unit cost per revenue producing voice grade 
circuit mile for the LRIC studies of Telpak, 
Private Line Telephone, Private Line Tele¬ 
graph and Audio/Video services. Future fa¬ 
cility requirements including Long Lines 
fundamental planning forecast of construc¬ 
tion expenditures for high capacity radio 
and coaxial interexchange facilities were 
analyzed by years 1970 through 1980. These 
data combined with the number of 2-way 
mastergroup capacity miles in this period 
were used to develop a smoothed total cost 
curve from which the 1970-1974 cost data 
was utilized to develop unit investment 
ccsts. The Airlines and the Networks con¬ 
tended that the unit Investment costs for 
these interexchange facilities should have 
been based on the 1970-1980 period rather 
than the 1970-1974 planning period used by 
Bell in the study. 

8. A Bell witness testified that LRIC cost 
analysis requires that rates, markets, reve¬ 
nues and cost should lie in the same time 
frame. The witness also claimed that the 
five year rate planning period. 1970-1974, 
established a reasonable objective for rate 
stability and a satisfactory level of confi¬ 
dence in forecasting and that 1970-1974 was 
an appropriate rate making period. The wit¬ 
ness testified that use of a longer period 
could understate the costs of interexchange 
line haul facilities In 1970-1974 due to the 
continued decline in these costs. However, he 
admitted his choice was arbitrary. In the 
development of costs of Interexchange line 
haul facilities it was proper to consider fa¬ 
cilities that utilize newer less costly tech¬ 
nologies in the extended foreseeable future 
as support for the estimate of the types of 
facilities that will be used In the planning 
period. We feel that the costs used in LRIC 
studies must lie within the time frame used 
for other elements in the study. The Bell 
normally prepares 10 year forecasts of its 
construction of major systems. We note that 
the dollar amounts of planned investment 
in high capacity radio and coaxial facilities 
was estimated for each of the years from 
1968 through 1980. The total yearly expendi¬ 
ture and the equivalent master group capac¬ 
ity miles for each type of facility estimated 
for each year were used to develop a cost 
curve using regression analysis. From the 
curve differential amounts for each year 
1970-1974 were discounted to obtain the dol¬ 
lar amounts of additions for the planning 
period In terms of their 1971 value. The 
equivalent master group capacity miles for 
each year of the planning period were also 
discounted to the 1971 value and used to de¬ 
termine the cost per two way mastergroup 
mile. Bell contends that this determination 
of costs applicable to year 1971 recognizes 
less costly technologies contained in Its 10 
year forecasts of construction of major 
systems. • 

b. Determination oj the Proper Facility 
Mix. 9. The prospective mix of high capacity 
and low capacity high frequency line facili¬ 
ties within each of ten mileage bands is 
required for estimates of incremental cost in 
each band. The relative mix of high capacity 
transmission systems in each of the ten mile¬ 
age bands was developed from an analysis 
of the types of interexchange circuit miles 
added over a recent three year period. This 
information led to a Bell estimate of the 
mix of high and low capacity circuit miles 
by mileage bands added from 1970 through 
1974. The proportion and costs of N and T 
carrier short haul systems were estimated 
for the same time period. 

10. A witness for the Executive Agencies 
and a witness for the Airlines stated that in 
this study insufficient recognition was ex¬ 
tended to the use of digital facilities and 


that T1 and T2 carrier equipment were not 
included in the estimate for future facilities. 
The Airlines’ witness also stated that the ten 
year forecast of hlgn capacity systems in¬ 
cluded only analog systems and ignored me¬ 
dium and high capacity digital systems. A 
Bell witness stated that T1 carrier was in¬ 
cluded in the LRIC studies and constituted 
75 percent of the mix of low capacity cable 
carrier systems with N2 and N3 type provid¬ 
ing the remaining 25 percent. The witness 
stated that the T2 system was not to be in 
service until the end of the 1970-1974 period, 
therefore, the effect of this system on unit 
costs would be very small. No specific plans 
existed In 1969 for the introduction of other 
than T1 and T2 digital carrier systems. 

c. Capacity Cast Concept and the Plant 
Fill Factors. 11. The capacity cost concept 
was employed by Bell in the LRIC studies of 
interexchange line haul facilities to smooth 
out cost variations caused by the investment 
requirements over time in the provision of 
high capacity interexchange channel facili¬ 
ties. Costs of these high capacity facilities re¬ 
quire a large initial investment with low var¬ 
iable cost for channel additions to the basic 
system. Consequently, the unit cost per 
channel circuit mile decreases as more of 
the system capacity is utilized. 

12. The implementation of the capacity 
cost concept required estimates of inter¬ 
state circuits required annually to meet 
growth requirements. Estimates of types of 
facilities required to meet growth require¬ 
ments Included new systems, conversion of 
existing systems to higher capacity, additions 
to utilize existing capacity and overbuilding 
existing systems with additional systems that 
would make common use of some facilities 
presently In place. 

13. Cost data was based on Long Lines 
estimates of construction costs of each type 
of facility by years through 1980. The esti¬ 
mated cost per capacity mastergroup mile 
were determined for each type of facility and 
the planned expenditure divided by the ca¬ 
pacity cost per mastergroup mile for each 
type of facility indicated the equivalent 
mastergroup miles through 1980. 

14. The equivalent mastergroup miles were 
related to construction costs to develop ca¬ 
pacity cost or a levellzed long run Incremen¬ 
tal unit cost for the mix of facilities and 
growth rate under consideration. The dif¬ 
ferential amounts were determined separate¬ 
ly by years 1970-1975 and discounted to 1971, 
the center of the planning period. This unit 
investment cost per 2-way mastergroup mile 
for high capacity facilities was used In the 
LRIC studies. 

15. In the determination of the cost of a 
voice grade circuit In the LRIC studies of 
long haul high capacity systems a master¬ 
group fill of 75 percent or 450 circuits per 
mastergroup was used. This assumption was 
stated as an estimate of capacity operational 
fill anticipated in the future. 

16. The capacity cost concept was ques¬ 
tioned by a witness for the networks. NBC, 
CBS and ABC, who stated that in calculating 
unit incremental costs for high capacity high 
frequency line haul plant the costs should 
have recognized forecasts of facility addi¬ 
tions for 1970 through 1980. He also con¬ 
tended that the basic Increased capacity in 
coaxial systems installed during this period 
should be reflected in the development of a 
capacity cost figure. 

17. A Bell witness stated that the cost data 
for the 1970-1980 period was not comparable 
to the market and revenue estimates of a 
1970-1974 planning period. The witness also 
stated that capacity cost as applied by Bell 
In the LRIC studies eliminated the short run 
effects of construction programs. Bell also 
contended that use of data for the 1970-1980 
period assumed the Installation of master¬ 


groups that would not be built In this period 
and that an assumption was made that the.se 
added facilities would be required by a serv¬ 
ice demand. Bell pointed out that the pro¬ 
vision of facilities that may not be required 
for service would increase the cost per unit 
of service furnished. 

18. The witness for the Common Carrier- 
Bureau suggested that capacity unit costs 
were biased on the low side. He stated that 
the increment in economic theory Is an incre¬ 
ment in output, not an Increment in capac¬ 
ity and that in reality a Arm cannot expect 
to operate its facilities at capacity overtime. 
Bell stated that the witness did not consider 
the fact that the LR'C studies prepared by 
Bell assumed a utilization of 450 circuits per 
mastergroup or a 75 percent fill factor and 
asserts that this assumption reflects the esti¬ 
mate of the anticipated long run capacity 
operational fill. 

19. A witness for the Airlines proposed 
lower unit cost figures based on an 85 per¬ 
cent fill factor and an increase in the utiliza¬ 
tion of voice grade circuits use for telegraph 
channels from 10 channels per voice circuit 
as used in the LRIC studies to 14.5 telegraph 
circuits per voice circuit. The 85 percent fill 
factor assumed that additional master¬ 
groups are added when present mastergroups 
reach 85 percent utilization. Bell stated that 
to prevent understatement of costs In LRIC 
studies, fill factors must be used that reflect 
the operational average and also the rela¬ 
tively constant relationship of telegraph 
channels to voice channels. 

20. Western Union disagrees with the con¬ 
cept of capacity costs used in Bell’s estimate 
of the long run Incremental cost of high 
capacity interexchange facilities. Western 
Union stated that Bell assumes no limitation 
on the full use of its transmission facilitici 
which is contrary to experience on a system- 
wide basis and that the capacity cost con¬ 
cept assumes hypothetical costs that would 
reflect 100 percent use of design capacity of 
high capacity systems within the limitations 
Imposed by routing or multiplexing. 

21. The witness for the Common Carrier 
Bureau contend that the use of capacity 
costs as an estimate of incremental unit coct 
of lnterexchanye facilities has no necessarv 
relationship to increments in output or alter¬ 
native pricing decisions, and that the use of 
capacity cost In LRIC studies changes the 
concept of the ccsts being measured. Bell 
contends that the application of the capacity 
cost concept in an LRIC study of interex- 
change facilities recognizes the prospective 
nature of costs aoplicable to determination 
of future rates. The costs of high capacity 
Interexchange line haul facilities are claimed 
to be subject to progressively decreasing unit 
investment costs in the foreseeable future 
due to the utilization of new less costly tech¬ 
nology. although this is alleged to be due to 
our prescribing depreciation rates that c’o 
not permit the amortization of equipment 
as it becomes obsolescent (see below). 

22. Contrary to the use of historical or 
current costs as prospective costs for certain 
classes of plant that should experience n -> 
change in unit costs during the plannin" 
period, high capacity interexchange facili¬ 
ties pose a requirement to reflect decreasing 
prospective unit co?ts applicable during the 
planning period to determine the total pro¬ 
spective costs of a major classification of 
service as dictated by a market analysis for 
certain rate assumptions. 

23. All types of high capacity line haul 
costs are characterized by high getting 
started investment costs and relatively low 
variable cost of ad ’ing channel facilities 
within the capacity of the transmission sys¬ 
tem. Costs or high capacity facilities reflect 
construction of new systems, conversion of 
existing systems to higher capacity, addition 
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to utilize existing capacity of existing sys¬ 
tems and overbuilding existing systems. 

42. We believe that the capacity cost con¬ 
cept utilizing cost estimates of each type of 
facility through 1980 would provide a base 
for development of capacity costs or a level¬ 
led incremental unit cost suitable for use in 
the determination of the unit Investment 
cost per 2-way mastergroup mile of high ca¬ 
pacity facilities in the LRIC study if such 
estimates were less subject to error and in¬ 
terpretation. We feel that in estimating the 
cost of a voice grade channel a 75 percent 
mastergroup fill or utilization may be in ex¬ 
cess of the probable actual future capacity 
operational fill. 

25. We recognize that use of historical or 
current costs of high capacity line haul 
facilities in an LRIC study of prospective 
rates would not represent an estimate of 
prospective costs in the planning period but 
would reflect costs based on the utilization 
of the capacity of these systems at a point in 
time. 

d, Unit Costs vs. Changes in Output. 26. 
LRIC analysis of interexchange line haul 
facilities assumed the same Incremental unit 
cost for all rate alternatives under considera¬ 
tion. Beil contends that in this particular 
analysis the changes in facility requirements 
under alternative rate plans were insufficient 
to affect the facility mix and as a conse¬ 
quence the incremental unit costs, and that 
no major change in the pattern of growth 
of Interexchange facilities for all services was 
expected. The witness for the Common Car¬ 
rier Bureau Indicated that the use of a 
level investment was based on arbitrary se¬ 
lection of an artificial increment not related 
to any specific pricing alternative and that 
Bell altered the growth rate and Investment 
in new capacity under a single investment 
plan and that special study treatment was 
given to interexchange facilities in the be¬ 
lief that LRIC for these facilities would be 
lower than selected average costs. In answer 
the Bell witness denied this statement and 
stated that LRIC studies were not directed 
only to interexchange high capacity line 
facilities. Cost elements were singled out 
only if the change in output was based on 
change in rates. Bell stated that the chang¬ 
ing characteristics of Interexchange channel 
costs must be recognized in the LRIC studies. 

27. We believe that in this particular study, 
changes in the unit investment in inter¬ 
exchange facilities were not required in 
analysis of the alternative rate plans. Con¬ 
sidering the large number of interexchange 
facilities required by all services, the mix of 
facilities was not disturbed by the small 
difference In facility requirements under al¬ 
ternative rates. However, as indicated by 
Bell, variations in Incremental costs would 
of necessity have to be recognized where 
changes in the level of output were of suf¬ 
ficient magnitude. 

e. Depreciation. 28. Depreciation rates for 
all plant items except high frequency line 
facilities were determined on a straight line 
basis. Depreciation rates related to high fre¬ 
quency line facilities of high capacity sys¬ 
tems were computed on the basis of economic 
depreciation to estimate higher depreciation 
in earlier years since technology is providing 
larger capacity systems with lower unit costs 
over time. In recognition of these conditions 
a 125 percent declining balance method was 
used for these plant facilities. For all types 
of plant depreciation rates were based on 
estimates of service lives of estimated addi¬ 
tions of plant types during the rate planning 
period. These estimates reflected the service 
life estimates of depreciation rates prescribed 
for the Bell System companies. 

29. The depreciation reserves used to de¬ 
termine net investment for return and in¬ 


come tax amount were computed on the 
basis of the five year planning period. The 
depreciation reserves were related to the 
rates used to determine the depreciation ex¬ 
pense by plant classifications along with 
analyses based on experience of retirements 
that could be expected for each type of 
plant. The level of depreciation reserves used 
in the LRIC studies was questioned by wit¬ 
nesses for the Airlines and the Networks. 
Both witnesses advocated the use of his¬ 
torical reserve ratios. The Airlines’ witness 
advocated use of a favor related to a 1968 
theoretical book reserve. The Network’s wit¬ 
ness described a ratio determined from a 
projection to 1971 of the average age of in¬ 
vestments in 1967 Including additions in the 
period 1967-1971. The witness felt that the 
computed average age could apply to both 
the 1970-1974 planning period or to the 
1970-1980 study period. The Bell witness 
stated that the determination of costs in 
LRIC studies was based on changes in total 
costs under different rate alternatives in the 
1970-1974 planning period. The incremental 
costs associated with plant additions during 
the planning period required that the re¬ 
serves be attributable to r^nt added during 
the planning period and therefore historical 
based depreciation ratios would be incon¬ 
sistent. 

30. William Vickrey »testifying for the Net¬ 
works makes the point that the economic 
meaning of depreciation differs from the ac¬ 
counting concept in such a way that the fu¬ 
ture expense of relatively new facilities Is 
understated and the future expense of rela¬ 
tively old facilities overstated. His conclusion 
is that unless the economic cost rather than 
the accounting cost is reflected in the incre¬ 
mental cost analyses, the results of the in¬ 
cremental analysis will not be optimal for 
the firm or society. William Melody - states 
much the same thing, and extends Vickrey’s 
analysis by explaining that if depreciation 
were based on economic concepts with per¬ 
fect forecasts, current expense based on 
backward looking historic costs would be 
precisely equal to current expenses based on 
forward looking costs, with depreciation ex¬ 
pense bringing the two costs into equality. 
“If past investment decisions and deprecia¬ 
tion policy were founded on correct forecast 
of the reality that has unfolded to the 
current time period, and current cost esti¬ 
mates are based on a correct forecast of 
future events, historical costs and current 
costs will yield identical results.’’® None of 
this testimony was rebutted, and indeed, it 
was apparently accepted by Bell, since East- 
mond specifically* *states that Bell used accel¬ 
erated depreciation as an "economic depre¬ 
ciation approach in w'hich higher than 
straight line rates would be used to estimate 
depreciation in the earlier years of plant 
use.” 4 They then chose the rate which 
“would come closest to equalizing the an¬ 
nual charges among the types of systems to 
be installed in succeeding years.” * Thus, we 
find that any LRIC study provided vis should 
include estimates of the appropriate eco¬ 
nomic life of the plant in question and the 
depreciation rate and method that will best 
reflect economic depreciation by equating 
forecast current and historic cost. Any diver¬ 
gence between forecast cost and the actual 
cost that materializes in the future will 
not be allowed as part of the revenue re- 


1 Docket 16258. Networks Exhibit 5, pp. 53- 
62. 

a Docket 16258. Staff Exhibit 52. pp. 16-18, 
36-41. 

® Ibid., p. 17. 

* L. E. Eastmond, Bell Exhibit 3, Docket 
18128. Bell Ex. 3. p. 34. 

*JWd.. p 35. 


qulrement of any service other than the one 
in the costs of which the error was made in 
any subsequent LRIC study. 

f. General discussion. 31. In the imple¬ 
mentation of LRIC studies the total gross in¬ 
cremental investment was determined by 
apppllcation of various unit investment costs 
to quantities of plant items identified in the 
market study including amounts for general 
items and other Investments. Annual incre¬ 
mental costs were computed which gen¬ 
erally included operating expenses and 
certain state and local taxes, return on net 
Incremental Investment and Federal income 
taxes. 

32. The estimates of annual operating ex¬ 
penses reflected the relationship of certain 
expenses to units of output. Depreciation 
expenses involved estimates of the lives of 
various types of plant. Some expenses were 
developed as a ratio of expenses to gross in¬ 
vestment by various types of plant and other 
expenses were computed on a relationship to 
wages. Special studies were required in many 
instances to determine the portions of ac¬ 
counts related to changes in quantities, other 
studies utilized available data and many ex¬ 
pense items utilized the historical relation¬ 
ship of expenses to gross investment of 
specific facilities. 

33. The incremental net investment was 
determined by subtracting the depreciation 
reserves from the Incremental gross invest¬ 
ment. In the Bell LRIC studies a factor for 
return was applied to the average incremen¬ 
tal net investment for the five year planning 
period. 

34. Federal Income taxes were based on the 
return component of the annual costs ad¬ 
justed to eliminate the portion of total in¬ 
come not subject to Income tax. State and 
local income taxes were developed on a 
ratio of the total interstate state and local 
Income taxes to the total interstate taxable 
income base. Gross receipts to taxes were 
determined as a function of the revenue level 
involved. Operating expenses, return on net 
investment, Federal Income taxes and other 
taxes as annual costs establish the total 
annual LRIC for any particular increment 
under study. 

35. Western Union states that Bell is seek¬ 
ing pricing flexibility in its proposed rate 
making concepts to facilitate a continuation 
of its essentially total monopoly position in 
the communications industry. Western Un¬ 
ion’s position is that in the LRIC studies Bell 
estimated prospective incremental costs only 
for those plant facilities that are experiencing 
declining unit costs, i.e., high capacity trans¬ 
mission systems. For all other cost elements 
Bell estimated no change or a decline in unit 
costs. In summary Western Union contends 
that Bell has misapplied the incremental 
costing theory so as to understate substan¬ 
tially its costs. 

36. Datran (Data Transmission Company) 
states that Bell’s application of the LRIC eco¬ 
nomic concept is deficient. Datran states that 
LRIC in economic theory reflects the differ¬ 
ence in expected costs between two specific 
alternatives. Bell’s LRIC is based on the dif¬ 
ferences in costs of supplying alternative 
levels of output at a point in time. Datran 
also states that Bell’s LRIC studies would 
support interservice subsidy since MIT. as a 
monopoly service, would supply all required 
residual revenue requirements. 

37. MCI (Microwave Communications Inc.) 
states that Bell’s application of LRIC is con¬ 
ceptually flawed and biased to serve Bells 
interest. MCI states that Bell has defined 
long-run Incremental costs in a way that 
would not be generally accepted by econo¬ 
mists. MCI states that Bell's version of LRIC 
permits costing and pricing approaches to 
monopoly services different from those ap¬ 
plied to competitive services. 
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37. The DOD (Department of Defense) 
states that LRIC is an acceptable method 
and useful technique for testing alternate 
rate structures in many of the Bell services 
and to determine the rates for a competi¬ 
tive service. However, DOD states that long- 
run average cost (LRAC) analysis is the 
proper rate selection tool to assure that all 
users are benefltted. DOD states that on the 
basis of economic theory LRAC studies 
should be used for rate-making procedures. 
While LRAC analysis is subject to errors 
In cost and market data at this time. DOD 
contends that it provides the most reliable 
test for an appropriate rate level. 

39. ARINC (Aeronautical Radio, Inc.) con¬ 
tends that LRIC are the relevant measure 
of minimum rates for one service of a multi¬ 
service firm. ARINC also suggests that LRIC 
can be used as a reliable and practicable 
measure of the compensativeness of rates 
for each of AT&T’s services. 

40. The Network Companies. American 
Broadcasting Companies. Inc., Columbia 
Broadcasting System, Inc., and National 
Broadcasting Company, Inc., contend that 
LRIC is the only economic concept that Is 
appropriate for use in determining rates and 
rate levels for services to be provided in the 
future. The Networks assert that in an ex¬ 
panding utility enterprise the total incre¬ 
mental costs are the relevant costs for most 
rate-making purposes even though the sum 
of the incremental costs for each service will 
not meet fully the corporations’ overall rev¬ 
enue requirements. The Networks contend 
that LRIC studies can provide no more than 
good approximations of incremental costs 
and will provide a range of possible LRIC 
figures that will differ with the pair of al¬ 
ternatives under comparison. 

41. The Air Line Industry Parties assert 
that rates may be considered fully compen¬ 
satory if they provide sufficient revenues to 
cover LRIC or avoidable costs In the de¬ 
termination of appropriate rate levels for 
the various Bell services. The relevant incre¬ 
mental costs Include additional operating 
expenses and increments in capital costs re¬ 
quired to furnish a class of service over the 
long run. LRIC studies allegedly determine 
the rate floor for setting the minimum rate 
level of a class of service with assurance 
that the rates are compensatory. 

42. The Common Carrier Bureau witness 
contended that LRIC in economic theory 
Is a planning concept relating to the selec¬ 
tion of the best course of action from a set 
of alternative courses of action before de¬ 
cisions are made. The economic Incremental 
costs are the sets of costs obtained by taking 
the differences in the total expected costs 
of each pair of alternatives. He explained 
that there is no LRIC with general applica¬ 
bility that can be found since each incre¬ 
mental cost relates only to a comparison of 
specific alternatives as perceived by the 
decision-maker at a particular moment in 
time, and there are an infinite number of 
alternative LRIC cost functions since for all 
alternatives under various conditions specific 
LRIC valuations can be calculated. Further, 
his opinion was that application of the con¬ 
cepts of Incremental costs and revenue re¬ 
quires personal Judgment to select data that 
represents a particular perception of specific 
alternatives under conditions where the 
LRIC study results cannot be verified or com¬ 
pared with reality and that unless the three 
variables of price, output and cost are di¬ 
rectly related to each other in each instance 
for each alternative, incremental analysis 
is not being correctly applied. Finally, he 
contended that Bell's LRIC studies use se¬ 
lected forecast oif costs of interexchange 
transmission plant while selected average 
costs are used for other cost elements, In 
that, therefore, the incremental cost dnta 


can be lower but not higher than average 
cost and the measurement of LRIC tends to 
bias the study results on the low side. 

43. In our review of the implementation of 
an LRIC study we are constantly mindful 
of its objective to provide cost data suitable 
for a choice between rate alternatives for a 
service classification. Since the rates under 
consideration are applicable to a future pe¬ 
riod, the costs occasioned by the application 
of the rates must, as an elementary require¬ 
ment, be prospective in nature and reflect 
the costs that would obtain during the pe¬ 
riod the selected rates were in effect. As a ve¬ 
hicle for attaining this objective we believe 
that substantial questions exists as to 
whether Bell’s LRIC studies establish a cost/ 
revenue relationship based on incremental 
costs and incremental revenues that is suita¬ 
ble for a choice among rate alternatives. We 
believe that it is possible that experience over 
time with the cost elements and the proce¬ 
dures in the LRIC studies may produce im¬ 
provements in the study results. We would 
expect to participate in the consideration 
of proposed changes. Possibly at some future 
time a sufficient number of the controversies 
as to the implementation and application of 
LRIC studies will have been settled so that 
we can consider them for rate making under 
conditions where they will be acceptable. 
Perhaps the most critcal area that requires 
further remedial action is discussed herein¬ 
after under the subject of the “burden test", 
where we express our concern that the ap¬ 
plication of LRIC may have the effect of 
harming the rate paying public. 

n. BUHDEN ANALYSIS 

44. The Burden Test, as presented by Bell. 
is an effort to determine whether a service 
Ls or is not a burden on other services. The 
study involves a differential analysis to de¬ 
termine whether the total revenues contrib¬ 
uted by the service in question exceed or do 
not equal the addition to total costs occa¬ 
sioned by the provision of the service. The 
Burden Test Ls intended to determine what 
effect the continuation of the service being 
tested would have on other services of the 
company in terms of additional revenue re¬ 
quirements as compared to the revenue re¬ 
quirements of the other services if the serv¬ 
ice in question was discontinued. If the Bur¬ 
den Test results show that the total revenue 
for the service under test will be greater than 
the combination of the net savings and the 
revenues foregone allegedly no cross subsidy 
by other services exists. 

45. The Burden Test is an incremental 
analysis in some ways similar to LRIC studies 
of costs previously discussed. Differences ex¬ 
ist in changed unit costs per mastergroup 
mile of high capacity Interexchange facili¬ 
ties and in the requirement for definition of 
fungible and non-fungible plant, due to the 
short run nature of the increment involved. 

46. The Burden Test change in the unit 
cost per mastergroup mile of high capacity 
high frequency line haul plant reflects the 
relatively large change in total growth re¬ 
quirements realized from the assumption of 
the total and instantaneous elimination of a 
service as contrasted with the much smaller 
change in interexchange facilities related to 
the requirements of various rate alternatives 
in the LRIC studies. 

47. The Burden Test as prepared by Bell 
requires a separation of fungible and non- 
fungible plant. Fungible plant can be used 
by other services in a reasonable period with 
a savings in current and prospective con¬ 
struction costs which are related to^future 
plant costs. Non-fungible plant is not ex¬ 
pected to be used in the planning period and 
the capital costs of this plant was based on 
net book costs obtained through use of a 


theoretical depreciation reserve at year end 
1971. the center of the planning period. 

48. Western Union rejects Bell’s burden 
test claiming that all deficiencies in the 
LRIC studies are contained in the burden 
test which makes the test invalid. Western 
Union also submits that the results of Bell’s 
retrospective accountability studies herein¬ 
after discussed further demonstrate that 
these studies seriously understate Incremen¬ 
tal or attributable costs. Datran states that 
the burden test as an integral part of Bell’s 
LRIC assumes that revenue requirements be 
forecasted. However, with the use of FDC 
the theory of the burden test is insupporta¬ 
ble and useless in determining lnterservlce 
subsidy. MCI states that the burden test does 
not test for cross subsidy as the concept is 
normally defined by economists. MCI states 
that the economists’ concept is based upon 
Incremental cost but the burden analysis 
is based on Incremental revenue require¬ 
ments w’hlch are not closely related to incre¬ 
mental costs. MCI states that Bell's burden 
test does not test for subsidy of competitive 
services by MTS and WATS users and should 
be rejected as a study for making such a 
determination. ARINC states that many of 
the cost estimates in Bell’s burden test are 
subject to question. Among these is the net 
book investment treatment of non-fungible 
plant rather than the use of avoidable costs. 
Also the maintenance cost of fungible plant 
pending its use by other Bell services. ARINC 
refers to the failure to consider the effect 
elimination of a service would have on long- 
run economics of scale. ARINC claims there 
is necessity for major statistical adjustments 
of the burden test results. The Airlines as¬ 
sert that if rates of a service are compensa¬ 
tory the provision of the service is not a bur¬ 
den but could be a benefit to users of other 
services. In contrast the Bell burden test 
depends on cross elasticities, the shift of 
users of a service to other services if the 
service is eliminated. If a service falLs the 
test it does not mean elimination of the 
service but revision of the rate structure to 
prevent mixing users that would shift to 
another service with those who would be lost 
to the carrier on elimination of the service. 

49. DOD alleges that the Bell burden test 
must be applied as an equality, not as an 
inequality, where It is used instead of LRIC 
analysis. Bell's burden test falls to offer pro¬ 
tection to the service being tested but is 
claimed to assure that the service being 
tested does not burden other services. DOD 
contends that there is no assurance that the 
tested service is not paying rates higher than 
average costs and subsidizing other services. 
DOD suggests that the burden test be used 
as a celling as well as a floor and the revenue 
from a service should equal the burden test 
requirements and not exceed it. 

50. The witness for the Common Carrier 
Bureau stated that the costs of fungible 
facilities should be treated the same as non- 
fungiole facilities in the burden studies. Bell 
contended that this treatment would be 
wrong since the costs of fungible plant are 
related to future plant costs and not to the 
cost of plant constructed in the past. The 
staff witness asserts that the interservice 
subsidy analysis proposed by Bell does not 
Include a cost standard for comparison with 
the revenues of a service since the incremen¬ 
tal revenues represent the difference between 
two total revenue estimates for two specific 
alternative decisions. He claims that the in¬ 
cremental revenue data in the burden test 
has no relationship to actual or expected 
revenues for a service since a number of in¬ 
cremental burden tests could be applied to 
reflect various assumptions used to calculate 
increments. Application of the burden test 
requires indentiflcatlon of fungible plant 
that can be reused by other services within 
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a reasonable time period and non-fungible 
plant that cannot be used. In the opinion 
of this witness, escapable cost should be used 
to determine the investment In non-fungible 
plant. The use in the Bell burden test of net 
book cost for the valuation of non-fungible 
Diant is contrary, he says, to static theory. 
Net book cost is a historical fully allocated 
. cost and in his opinion its use in the burden 
test falls to provide a satisfactory standard 
for burden test cost determination. He claims 
that, at the time of transfer to another serv¬ 
ice, fungible facilities should be valued no 
higher than the cost of new facilities, and 
any excess of net book cost of fungible plant 
over the costs of new facilities should be as¬ 
signed to the service being tested. 

51. We believe that some form of test Is re¬ 
quired in the incremental cost analysis used 
in the selection of prospective rates for a 
service to provide a meats of Identifying ln- 
terservlce subsidy that may be created 
through application of selected prospective 
rates. However, as discussed in greater detail 
in the decision herein, we are of the view that 
the burden test Is not appropriate for analysis 
of potential cross-subsidy and that the Com¬ 
mission should continue to rely on FDC for 
such purposes. 

ni. FULLY DISTRIBUTED COST STUDIES 

52. A fully distributed cost study (FDC) 
distributes the total embedded Investment, 
expenses and taxes among the major inter¬ 
state service classifications of the Bell Sys¬ 
tem for a selected study period. A number of 
FDC studies have been made by Bell starting 
in 1964. The most recent FDC study appor¬ 
tioned investment, revenues, expenses, taxes 
and reserves among eight interstate service 
classifications using seven different methods 
of apportionment. The 1964 7-Way cost study 
provided by Bell Involved an apportionment 
among seven service categories of the invest¬ 
ment. revenues, expenses, taxes and reserves 
assigned to the Interstate operations for the 
twelve month period ending August 31, 1964. 
This was accomplished by generally applying 
the same cost allocation principles and proce¬ 
dures that were used in Jurisdictional sepa¬ 
rations. Where these separation procedures 
did not provide sufficiently detailed informa¬ 
tion, further allocation methods were used 
to make the distribution of costs among the 
seven categories of services. Where applicable 
the study was based on random sample 
selections of inventories of plant facilities 
which were priced out and expanded by the 
ratio of the number in the universe to the 
number in the sample to obtain the total 
investment for each type of equipment used 
by the various service categories. 

53. A 1967 FDC study provided by Bell dif¬ 
fered with the 1964 study by establishing 
study results utilizing four different methods 
of allocation and by the expansion of the 
service categories from seven to nine. A most 
significant difference in this study as com¬ 
pared to the 1964 study involved the treat¬ 
ment of interexchange circuit plant (IXCP). 
The mix of facilities assigned to each mile¬ 
age band under Methods 1 and 2 was devel¬ 
oped by adjusting the facility mix for each 
band as it existed on March 1. 1964 and Octo¬ 
ber 1, 1967. With the exception of wide band 
circuits, the same facility mix was used for 
all services within each mileage band. The 
majority of plant items were priced out using 
Long Lines unit costs from the December 
Cl. 1966 Interexchange circuit plant studies. 

54. Method 3 in the 1967 study differed 
from Methods 1 and 2 in that the IXCP in¬ 
vestment applicable to other than the DDD 
network was developed on an estimate of 
average added costs of facilities incurred per 
added circuit mile over the preceding sev¬ 
eral years. The remaining portion of the in¬ 
terstate IXCP costs were allocated among 
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MTT. WATS and TWX in proportion to the 
investments developed in Methods 1 and 2. 
Under Method 4 in the 1967 study the older 
types of interexchange circuit plant were al¬ 
located in proportion to the estimated cir¬ 
cuit requirements for the service categories 
that existed at the time the older types of 
plant were constructed. Under this Method 
95 percent of the older types of facilities were 
included in the facility mix for the DDD net¬ 
work and five percent of the older facilities 
were Included in the facility mix for the re¬ 
mainder of the service categories. 

55. Other differences between Method 1 and 
Methods 2. 3 and 4 existed in the treatment 
of exchange circuit plant and station equip¬ 
ment. Under Method 1 the interstate invest¬ 
ment for exchange circuit plant and station 
equipment assigned to MTS and WATS was 
developed by subtracting from the total in¬ 
interstate investment and the amounts as¬ 
signed to all other service categories. This 
amount was allocated between MTS and 
WATS in proportion to their relative 
interstate minutes of use. Under Methods 
2, 3 and 4 the investment assigned to 
WATS was developed separately for the 
local channel access lines used only for 
WATS and the local channels used Jointly 
for WATS and MTS. The WATS access 
lines were priced out at the average 
unit cost per local channel. The investment 
in Jointly used local channels was computed 
on the basis of the relative minutes of use 
for WATS and MTS of the Jointly used plant. 
Tlie Interstate investment applicable to MTS 
was developed by subtracting the investment 
in WATS from the combined MTS and WATS 
investment. 

56. In Method 1. the investment In tele¬ 
phone plant under construction was allo¬ 
cated among service categories In proportion 
the assignment of corresponding classes of 
telephone plant in service. Under Methods 2. 

3 and 4. this investment was allocated 
among the various service categories in pro¬ 
portion to the annual growth in gross reve¬ 
nues for each service category. The 1967 study 
reflected another difference between Method 
1 and Methods 2. 3 and 4 in the treatment of 
other operating revenues. To the extent that 
expenses, taxes and reserves reflect plant in¬ 
vestment allocated to the various service 
categories, differences exist In these related 
costs assigned to the service categories under 
the various methods of allocation. 

57. In a 1969 FDC study by Bell the allo¬ 
cation of the Investment in IXCP among the 
service categories under Methods 1 through 

4 was similar to Methods 1 through 4 in the 
1967 study. Three additional study methods 
were added. Method 5 In the 1969 study al¬ 
located the investment in IXCP for other 
than the DDD network by applying to the 
circuit miles for each service category by 
mileage bands an Investment per circuit mile 
based on the added Investment and added 
circuit miles in each mileage band during the 
period between the March 1964 and the Oc¬ 
tober 1969 study. The remaining Interstate 
IXCP Investment was applied to the DDD 
network and allocated to MTS and TWX in 
proportion to the interstate investments de¬ 
veloped In Methods 1 and 2. 

58. In Method 6 of the 1969 study the line 
haul investment of coaxial and radio facili¬ 
ties from non-DDD facilities and WATS were 
developed utilizing the capacity concept dis¬ 
cussed herein in connection with the LRIC 
and burden test. The remainder of the costs 
were developed as in Method 4. The capacity 
investments for system types were compos¬ 
ited on the basis of the relative number of 
Long Lines mastergroup miles in service as 
of December 31. 1969. The capacity Invest¬ 
ment per voice grade mile for coaxial and 
radio facilities were assigned to non-DDD 
services under Method 4 procedures. The 


line haul unit costs of coaxial and radio were 
developed by deducting the capacity invest¬ 
ment for non-DDD services and dividing by 
the DDD circuit miles in service. 

59. In Method 7 of teh 1969 studies, the 
interstate IXCP investments are divided be¬ 
tween those "directly attributable" to indi¬ 
vidual services and those "common" to all 
services which were assigned to a tenth cate¬ 
gory. The line haul investment in coaxial 
and radio facilities for each service was de¬ 
termined as in Method 6. The line haul in¬ 
vestment for all other types of facilities used 
the unit costs developed In Methods 1, 2. 4 
and 6. The remainder of the costs were de¬ 
veloped as in Method 4. The residue between 
total Interstate IXCP investment and that 
assigned to service categories was assigned 
to the tenth category. 

60. Land and building investment that 
Bell considered could be directly assigned to 
plant facilities or other operations was allo¬ 
cated to service categories as in Methods 1 
through 6. The residue between total inter¬ 
state land and building investment and the 
investment directly assigned to service cate¬ 
gories was assigned to the tenth category 
along with the total Investment for furniture 
and office equipment, motor vehicles and 
other work equipment. 

61. The depreciation reserve assigned to 
service categories was determined by applica¬ 
tion of the Method 6 reserve ratios to the 
plant Investment directly assigned to service 
categories. The residue between the directly 
assigned reserve amounts and the total inter¬ 
state reserve was assigned to the tenth cate¬ 
gory in Method 7. The net investment In the 
tenth category was then allocated to the nine 
service categories based on the distribution of 
the plant in service investment directly as¬ 
signed to the nine service categories. 

62. Some differences exist in the allocation 
of revenues, expenses. Income, charges, and 
taxes as between Method 1 and Methods 2 
through 6. In Method 7 amounts assigned to 
the tenth category include some portion or 
all of revenues, high frequency line testing 
expense, commercial expenses, general ex¬ 
penses. space rentals, general department ex¬ 
penses and miscellaneous Income charges. 
Various factors were used to allocate these 
items in the tenth category to the various 
service categories. 

63. In Bell’s 1971 fully distributed em¬ 
bedded cost study the number of service 
categories were reduced from 9 to 8 to reflect 
the sale of TWX effective April 1. 1971. In 
this study the “Other" service category’ in¬ 
cluded the TWX expense and investment 
amounts that reflect the annual levels prior 
to the sale and the operating revenues appli¬ 
cable to the eight month period in which 
TWX was provided by the Bell System. The 
1971 study was an update of the 1969 cost 
study. 

64. Method 1 of these FDC studies was 
requested by this Commission and generally 
followed cost allocations and procedures used 
In Jurisdictional separations. Methods 2 
through 7 were developed by Beil and arc 
Intended to allocate costs on the basis of 
cost causing responsibility and in Method 
7 alone, provide special treatment for items 
considered by Bell to be unallocable. In the 
seven allocation procedures used, the most 
significant difference between Method** 1 a r * J 
2 compared to Methods 3 through 7 involves 
the allocation of costs of (IXCP) interex¬ 
change circuit plant among the service cate¬ 
gories. Methods 3 through 7 attempt to as¬ 
sign the costs of IXCP on a so-called cost re¬ 
sponsibility basis on the assumption that the 
additional costs in investment or expenses or 
taxes are the result of a particular service 
being provided. The application of Methods 3 
through 7 to determine the costs of the IXCP 
allocated to the various services as compared 
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to Methods 1 and 2 results In the assignment 
of significantly greater book costs to MTS 
and in almost all instances decreased book 
costs to all other services. The treatment of 
IXCP using Method 1 or 2 are Identical and 
allocate the book costs of IXCP on the basis 
of actual or relative use of the facilities re¬ 
quired for each service category. 

65. Although Methods 3 through 7 differ 
among themselves as to the treatment of 
IXCP, compared with Methods 1 and 2, they 
each assign a lesser proportion of the older 
types of facilities now in use to the special 
services and the same basic criticisms apply 
to them in common. Accordingly, we shall 
discuss Method 4 as being representative of 
Methods 3 through 7. In Method 4 an histor¬ 
ical cost responsibility method assigns 95 
percent of the cost of older facilities to MTS/ 
WATS services. This approach is not related 
to an analysis of the existing use of facili¬ 
ties but is related to an analysis of the rea¬ 
sons for increases in total embedded costs, 
that is, an analysis of the extent to which 
such Increases were caused by the fact that 
a given service was offered in the past. The 
“cost responsibility” theory employed by Bell 
for the treatment of the older types of facil¬ 
ities in Method 4 rests on the inference that 
these facilities were built primarily to meet 
MTS requirements. It does not necessarily 
follow, however, that because the special 
services today constitute a greater proportion 
of Bell's interstate business than they did at 
the time when such older facilities were at 
the height of their deployment, the special 
services should be allocated a lesser propor¬ 
tion of the older facilities than they use to¬ 
day and a higher proportion of the newer 
facilities than they use today. A Bell witness 
noted that the intercity facilities structure 
of the Bell System would be about the same 
today whether Bell System had provided pri¬ 
vate line services or not. 

66. Methods 1 or 2 for the allocation of the 
investment in the IXCP generally follow the 
actual or relative use concept of the Juris¬ 
dictional Separations Manual. The Manual 
in paragraph 11.12 states that the procedures 
in the Manual are designed primarily for 
Jurisdictional separation, l.e., the assignment 
of costs between interstate and intrastate 
Jurisdictions. It also states that in separa¬ 
tions of special services * * • further analy¬ 
ses and studies may be required to adapt the 
procedures to such additional separations.” 
Within the context of the adaption of these 
procedures to special services, it seems evi¬ 
dent to us that the principles contained in 
the Manual are suitable for determining 
costs and revenues assigned to various service 
categories. 

67. The Method 1 or 2 approach recognizes 
the homogenous nature of the interexchange 
network and its availability for use by all 
services. The assignment of any type of 
IXCP facility to any service is based on tech¬ 
nical requirements and the availability of 
facilities in the most economical manner. We 
do not agree with the concept of Methods 3 
through 7 for the assignment of IXCP costs 
to the various services where the lower unit 
costs developed from the construction of 
more recent types of facilities are assigned 
to private line services with the remainder 
of costs assigned to MTS without regard to 
actual current use. 

68. With reference to differences in pro¬ 
cedures in Method 1 and Methods 2 through 
7 used for the allocation of the Interstate 
investment assigned to exchange circuit 
plant and station equipment between MTS 
and WATS, we believe that this Investment 
should be allocated between MTS and WATS 
on the basis of the relative interstate min¬ 
utes of use. The relative minutes of use as 
used in Method 1 assumes that these plant 


facilities provide for both incoming and out¬ 
going traffic. This is contrary to the use of 
these facilities for WATS since the access 
loop is dedicated for either inward or out¬ 
ward traffic. However, it has not been shown 
that this affects the cost of such access loop 
relative to the cost of an MTS access loop. 
Therefore, we see no reason for treating them 
differently. 

69. Methods 1 procedures allocate account 
100.2, telephone plant under construction, 
among the service categories in proportion 
to the assignment of Investment in the cor¬ 
responding class of telephone plant in serv¬ 
ice. Methods 2 through 6 allocate plant under 
construction among the service categories in 
proportion to the growth in gross revenues 
for each service category. A Bell witness con¬ 
tends that It is more plausible to allocate 
plant under construction under Method 2 
rather than Method 1 since if a service is not 
growing and requires no additional plant 
to be constructed for it, or if the service is 
contracting, under Method 1 some of the 
plant under construction would be attrib¬ 
uted to the service on the basts that some 
telephone plant was allocated to the service 
category <Tr. 9669, Vol. 101). This approach, 
however, would allocate plant under con¬ 
struction on the basis of the short-run de¬ 
mands experienced in one year rather than 
reflecting either the planning giving rise to 
the construction or the expected usage of 
the plant as indicated by experience. Ac¬ 
cordingly, the Method 1 approach to the 
allocation of plant under construction is 
preferred. 

70. Other changes in allocation procedures 
in Method 2 as compared to Method 1 indi¬ 
cate an Increase in the assignment of invest¬ 
ment and expenses to MTS. These changes 
generally reflect differences in the allocation 
of investments or changes from previously 
used allocation factors which we do not con¬ 
sider adequately Justified. 

71. Bell contends that FDC studies do not 
provide relevant cost data for ratemaking 
since this type of study is not related to an 
Increase or other change in output. Bell also 
states that certain FDC studies disregard the 
responsibility of any service for the costs as¬ 
signed to it and that since FDC studies do 
not provide current and prospective cost 
data these studies cannot provide the eco¬ 
nomic basis for decisions on rate levels for 
various services nor for the measurement of 
interservice subsidy or burden. 

72. DOD's position that FDC analysis is 
not useful for rate selection since it is arbi¬ 
trary and totally unrelated to the economic 
realities of a service. In an FDC study the 
distribution of costs which are economically 
undistributable is arbitrary and irrational. 
DOD argues that of the various methods of 
FDC analysis Methods 1 and 2 must be re¬ 
jected and if FDC study are required. Method 
7 should be used since it attempts to allocate 
costs on the basis of economic reality to the 
maximum extent possible. 

73. ARINC contends that no method of 
FDC analysis can test whether rates are com¬ 
pensatory. Fully distributed costs look to 
past performance and cannot establish costs 
which rates must cover in the future. FDC 
requires distribution among services of costs 
which cannot be rationally allocated. FDC 
may be useful in setting maximum rates for 
monopoly services but cannot be used to de¬ 
termine minimum rates. 

74. The Networks contend that fully dis¬ 
tributed historical costs are inappropriate 
for use in determining the proper rate level 
or rate structure for services to be provided 
in the future. They argue that Fully Distrib¬ 
uted costs are an arbitrary attempt to allo¬ 
cate inherently Inseparable costs. They con¬ 
tend that FDC studies assign to specific 


classes of services common or Joint costs that 
cannot be allocated on a cast responsibility 
basis. Further, FDC studies fail to distin¬ 
guish between compensatory and non-com¬ 
pensatory rates and caimot be used to deter¬ 
mine if a service is being subsidized by an¬ 
other service. The Networks also assert that 
of the seven methods of FDC studies pre¬ 
sented by Bell, Method 1 is the least desirable 
and that Methods 2 through 4 are an im¬ 
provement over Method 1 since these Meth¬ 
ods to some measure recognize cost causing 
responsibility. Method 6 uses capacity costs 
in its study program and does not burden 
present users with the costs of facilities de¬ 
signed for others in the future. The Networks 
favor Method 7 of FDC which Includes 
Method 6 treatment since it recognizes inso¬ 
far as possible the problem of accountability 
for obsolete or old plant and the problem of 
unattributable costs not rationally assigned 
to any service. 

75. The Airlines contend that FDC studies 
cannot determine if a class of service, par¬ 
ticularly a competitive service, is compensa¬ 
tory. FDC studies cannot provide information 
for the design of future rates. FDC studies 
do not reflect economies of scale in plant 
used for particular services or the cost caus¬ 
ing responsibility associated with particular 
costs pro. 

76. On the other hand, Western Union 
supports the use of a historical fully dis¬ 
tributed cost standard for determination of 
Interservice subsidy. A Western Union wit¬ 
ness stated that the best measure of long run 
incremental costs Is fully distributed costs 
and since Bell uses historical costs for deter¬ 
mining its overall revenue requirement it 
must use fully distributed historical costs as 
the standard for its competitive services. 
Western Union states that in the use of FDC 
an earnings ceiling should be established for 
MTT, including WATS, to prevent subsidiza¬ 
tion of competitive services and strong evi¬ 
dence should be required from Bell to Justify 
the maintenance of rates for competitive 
services lower than a specified rate of return 
level. With the earnings limit if MTT West¬ 
ern Union contends that any earnings defi¬ 
ciency on the competitive services would be 
borne by the stockholders. Western Union 
supports the use of Method 1 in FDC studies 
and believes the results to be representative 
of the revenues, expenses and investment al¬ 
locable to Bell’s services. Western Union re¬ 
jects the use of Methods 3-7 In the FDC 
studies since these methods do not reflect the 
actual interexchange facilities used for the 
various services at any given point in time. 
Western Unio : believes that the allocation of 
interexchange plant on a cost responsibility 
basis as reflected in Methods 3-7 is more in 
accordance with Bell’s costing principles used 
in its LRIC studies Western Union finds no 
Justification for the assignment of low capac¬ 
ity high cost facilities to MTT and high 
capacity low cost facilities to competitive 
services since the newer low cost facilities 
were made possible by the growth of all Bell 
services, chiefly MTT. Western Union believes 
that a FDC study provides for a sharing of 
the benefits of low cost facilities among all 
services based on relative use. 

77. Datran states that FDC studies should 
be the basis for regulating the rate levels of 
Bell’s interstate service classifications. FDC 
studies should be adopted as the ceiling for 
Bell'8 monopoly service and should also es¬ 
tablish a standard for other services includ¬ 
ing competitive services. FDC studies should 
be provided annually. 

78. MCI believes that FDC studies are re¬ 
quired for the establishment of rates and 
that FDC Method 1 is the only method in 
the record which attempts to measure the 
costs of providing any service on the basis 
of actual usage of the facilities. 
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79. The witness for the Common Carrier 
Bureau took the position that it Is impera¬ 
tive that the Commission adopt an PDC 
standard for regulating the rate levels of 
Bell's Interstate service classifications and 
require that FDC studies be provided annu¬ 
ally. The witness also contended that an 
FDC study provides the best standard for 
regulating interservice subsidy. The witness 
states that maximum rate levels must be set 
for all monopoly services and rigorous Justi¬ 
fications must be required for all competitive 
responses by Bell. 

XV. RETROSPECTIVE ACCOUNTABILITY 

80. Retrospective accountability analyses 
as proposed by Bell were designed to deter¬ 
mine if Bell's LRIC and burden analyses 
which supported its rate decisions for major 
service classifications have been Justified over 
time. This type of analysis assigns on a uni¬ 
form period directly attributable costs in¬ 
cluding a large portion of the common costs 
that could be directly assigned. Revenues are 
shown for corresponding time period. Assign¬ 
ment of operating expenses and net invest¬ 
ment was based on the embedded costs de¬ 
termined in Method 7 of the fully distributed 
cost studies without the distribution of un- 
asslgned costs to service categories. An iden¬ 
tical return factor and income tax rate used 
to provide allegedly consistent results in suc¬ 
cessive time periods. Results from the retro¬ 
spective accountability studies compare in 
successive time periods the net Improvement 
in the cost/revenue relationship estimated 
for rate changes supported by Bell's LRIC 
studies to the net improvement In the reve¬ 
nue/cost relationship as provided by Bell's 
retrospective accountability analysis result¬ 
ing from the rate changes. 

81. ARINC states that Bell’s retrospective 
accountability studies do not validate past 
projections since they compare dissimilar 
market quantities reflecting different time 
periods. Also the retrospective data do not 
account for future economies resulting from 
past stimulation of demand. ARINC states 
that Bell’s retrospective analysis does not 
support past rate Increases but actually casts 
doubt upon them. 

82. The Networks state that retrospective 
analysis is required to check whether the 
revenue contributed by a service has covered 
by some margin its directly attributable 
costs. Since an LRIC study is a comparison 
of alternatives and certain alternatives are 
eliminated the results of the alternatives 
cannot be measured. As we state hereafter, 
alternatives, foregone, since they are never 
experienced can never appear in such a study. 

83. The Airlines took the position that 
retrospective accountability studies as pro¬ 
posed by Bell should be provided for each of 
the competitive services for the test year of 
revenue requirement which would provide 
the portion of the revenue requirement di¬ 
rectly attributable to the competitive serv¬ 
ices. Tills historical Incremental revenue re¬ 
quirement would be subtracted from the 
overall revenue requirement. The residual 
would represent the maximum revenue re¬ 
quirement of the monopoly services. The 
monopoly services revenue requirement 
would then be reduced to the extent that 
revenues of the competitive services exceeded 
their attributable historical costs. 

84. We recognize the appropriateness of re¬ 
quiring retrospective accountability of the 
operating results of rates selected through 
use of LRIC studies. However, we do not agree 
with the studies proposed by Bell since they 
are based on embedded costs determined in 
Method 7 of the FDC studies, modified to 
eliminate distribution of unassigned costs 
to services, and this study does not recognize 
the actual use of facilities by any service in 
any time period. 


85. In our opinion, an FDC study, using 
the actual or relative use principle, as in the 
Separations Manual, would be suitable for 
the analysis of the operating results of vari¬ 
ous service categories in a multi-service op¬ 
eration. FDC study results by service are 
useful for tracking the results of rate changes 
and all other influences that affect the reve¬ 
nue-cost relationship of major service cate¬ 
gories. Fully allocated cost studies have his¬ 
torically been used by regulatory bodies for 
testing the reasonableness of total earnings 
for all services combined, and in the deter¬ 
mination of the revenue/cost relationship as¬ 
sociated with a particular service. 

86. Method 1 of the FDC studies is an 
extension of the methodology of interstate- 
intrastate separations as codified in the Se¬ 
parations Manual to the problems of in¬ 
dividual service separations. The basic meth¬ 
odology of FDC Method 1, relating as it does 
to the procedures of the Separations Manual, 
has been in use for a considerable period of 
time with appropriate evolution of Individ¬ 
ual procedures. 

87. FDC Method 1 has fewer problems re¬ 
lating to Judgmental uncertainty since it is 
based generally upon the accepted and un¬ 
derstood methods of the Separations Manual 
and the process of analysis is considerably 
simpler than in the other method. Since 
Method 1 is generally based on actual op¬ 
erating results, it does not have the uncer¬ 
tainties associated with forecasts of the near 
and distant future necessarily required by 
FDC Methods 3 through 7 and eliminates the 
questions of possible biases affecting such 
forecasts. 

1FR Doc.76-2347 Filed 1-28-76:8:45 ami 


FEDERAL ENERGY 
ADMINISTRATION 

NOTICE OF CASES FILED WITH THE 
OFFICE OF EXCEPTIONS AND APPEALS 

Week of January 9 to January 16, 1976 

Notice is hereby given that during the 
week of January 9 to January 16. 1976, 
the appeals and applications for excep¬ 
tion or other relief listed in the Appendix 
to this notice were filed with the Federal 
Energy Administration’s Office of Excep¬ 
tions and Appeals. 

Under the FEA’s procedural regula¬ 
tions, 10 CFR, Part 205, any person who 
will be aggrieved by the FEA action 
sought in such cases may file with the 
FEA written comments on the application 
within ten days of service of notice, as 
prescribed in the procedural regulations. 
For purposes of those regulations, the 
date of service of notice shall be deemed 
to be the date of publication of this no¬ 
tice or the date of receipt by an aggrieved 
party of actual notice, whichever occurs 
first. 

Michael F. Butler, 
General Counsel. 

January 22, 1976. 


Appendix — List of cases received by the Office of Exceptions and Appeals, Jan. 9-16,1976 


Date 

Name and location of applicant 

Case No. 

Type of submission 

Jan. 9, 1976 

Husky Oil Co. of Delaware, Denver, Colo. (If 
granted: FKA’s Jan. 5, 1970, order which 
denied Husky Oil Co. of Delaware's request 
for directed sale orders would l>e rescinded and 
FEA would direct a retlner-sellor to sell crude 
oil to the (inn tinder the mandatory crude 
oil allocation program.) 

FEA-0721 

Appeal of Jan. 5, 1078 order issued 
by FEA Office of Regulatory 
Programs. 

Do 

Oilu Corp., Stamford, Conn. (If granted: 
KEA’s Nov. 14, 1975, decision and order would 
be rescinded and Olin Corp. would receive an 
increase in its base period use of propane.) 

FEA-0722 

Appeal of FEA’s exception decision 
and order in Olin Corp., 3 FEA 
Par. 83,005 (Nov. 14, 1975). 

Jan. 12, 1976-. 

. Brookcridge Aero Associates, hie., Chicago, 111. 
(If granted: Brookeridge Aero Associates, Inc., 
would receive an increase lit its base period use 
of aviation fuel to reflect an increase in the 
services which it provides.) 

FEE-2t91 

Exception to Increaso base period 
use of aviation fuel. 

Do.. 

. Butler Aviation International, Inc. Washington, 
D.C. (if granted: FEA’s Dec. 15,1975,decision 
and order granting price relief to Butler Avia¬ 
tion International, Inc., would be modi fled to 
be effective retroactive to Sept. 29,1975.) 

FEA-0723 

Appeal of FEA’s exception decision 
and order in ButUr Aviation Jni'l, 
Inc,, 8 FEA Par. — (Dec. 15, 
1975). 

Do. 

. Intercoastal Marine Supplies, New Orleans. La. 
(If granted: An investigation would be made 
of an assignment order issued by FEA. region 
VI to Murphy Oil Co. and Don Mui Co.) 

. Superior Oil Co. (Cymirc,) Houston, Tex. (If 
granted: Superior Oil Co. would bo permitted 
to increase its prices for the natural gas liquid 
products fractionated at Its Cymirc gas plant 
to reflect nonproduct cost increases In excess of 
$0,005 per gallon.) 

FSG-0018 

Bequest for special redress. 

Do. 

FEE-2184 

Price exception (sec. 212.165). 

Do.. 

.. Superior Oil Co. (Kettlenmti Hills), Houston, 
Tex. (If granted: Superior Oil Co. would be 
permitted to increase its prices for the natural 
gas liquid products fractionated at Its Kettle- 
man llills gas plant to reflect nonproduct cost 
increases in excess of $0,005 per gallon.) 

.. Superior Oil Co. (Elk City), Houston, Tex. (If 
granted: Superior Oil Co. would be permitted 
to Increase its prices for the natural gas liquid 
products fractionated at Its Elk City gas plant 
to reflect nonproduct coat increases In excess of 
$0,005 per gallon.) 

FEE-2185 

Do. 

Do. 

FEE-2186 

Do. 

Do. 

.. Superior Oil Co. (Okeene), Houston, Tex. (If 
granted: Superior Oil Co. would be permitted 
to increase its prices for the natural gas liquid 
products fractionated at Its Okeene gas plant 
to reflect nonproduct cost increases in excess of 
$0,005 per gallon.) 

FEE-2187 

Do. 

Do. 

Superior Oil Co. (Portllla), Houston, Tex. (If 
granted: Superior Oil Co. would be permitted 
to increase Its prices for the natural gas liquid 
products fractionated at Its Pot!lift gas plant 
to reflect nonproduct cost Increases in excess 
of $0,005 per gallon.) 

FEE-2188 

Do. 
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Appendix —List of case* received ly the Office of Exception* and Appeal* , Jan. 9-16,1976— 

Continued 


Date 


Name ami location of applicant 


Case No. 


Type of ■ubmiasioo 


Do.. 


Do_— 


Superior Oil Co. (Lcvelland), Houston, Tex. (If FEE-2189 
grauted: Superior Oil Co. would be i>ernutU'd 
to increase Its prices for the natural nas liquid 
products fractionated at its Lcvelland ens 
plant U> reflect nonproduct cost increases in 
excess of $0,005 per gallon.) 


Do¬ 


lan. 1$, 1074.. 

Do. 


Do--— 


Do— 


Do... 


Jan. n,mo... 


Jan. 15,1076... 


Do___ 


Do._ 

Jan. 16,1976.. 


Do.. 


tJ.S. Oil A Refining Co.. Los Angeles, Calif. 
(If grunted:) U.S. Oil A Refining Co. would l>c 
ponnitted to sell additional ontitlemeuts to 
offset the competitive disadvantage which 
the firm claims it is experiencing as a result 
of the small refiner exemption from the en¬ 
titlements program set forth in tho Energy 
Policy and Conservation Act.) 

.. Wallace A Wallace Fuel Oil Co.. Washington, 
D.C. (If granted: Wallace A Wallace Fuel Oil 
Co. would be permitted to supply various 
Federal installations under contracts awarded 
pursuant to sec. 8(a) of the Small Business 
Act.) 

Ashland, Oil Co., Oakland, Cntlf. (If granted: 
Ashland Oil Co would be assigned new sup¬ 
pliers of motor gasoline to replace its base 
period supplier, coastal States.) 

Austral Off Co., Houston, Tex. (If granted: 
Austral Oil Co. would l>e permitted to charge 
upper tier prices for certain crude oil produced 
from tho Acherly Unit In order to provide au 
economic incentlvo for the recovery of addi¬ 
tional crude oil.) 

Getty Oil Co./Skelly Oil Co., New York, N.Y. 
(If granted: -FEA’s July 3, 1975, decision and 
order issued to J A W Refining Co. would In* 
modified to remove certain inferences about 
Getty Oil Co./Skelly Oil Co.) 

Raymond M. Jones, Mount Pleasant, Mich. 
(If granted: FEA’s Dec. 12,1976, decision and 
order would be rescinded mid certain crude oil 
produced from the Moekhof, Marks, and 
Goesman leases would retroactively be sold at 
prices above the ceiling price.) 

Mobil Sales A Supply Corp., New York, N.Y. 
(If granted: FEA’S Dec. 6, 1975, decision and 
order would be rescinded and Mobil Sales A 
Supply Corp. would be permitted to treat the 
aviation Jot fuel it sells to Pan American 
World Airways as “bonded fuel.") 

Guam OH A Refining Co., Inc., Washington, 
D.C. (If granted: FEA’s Jan. 12,1976. decision 
and order would be rescinded and Guam Oil 
A Refining Co., Inc-, would receive a stay of 
the Nov, 28, 1975, decision and order pending 
final determination of uuam Oil's appeal.) 

Busy Bee Oil Co., Inc., West Sayville, N.Y. (If 
granted: Busy Bee Oil Co., Inc., would lx* 
supplied petroleum products by Mobil Oil 
Corp. miner tlmu Power Test Petroleum 
Corp.) 

Garland Petroleum Co., Inc., Cumberland, Md. 
(H granted: Garland petroleum Co., Inc., 
would be permitted to increase Us gasoline 
and fuel oil prices above the maximum per¬ 
missible levels established in accordance with 
the mandatory pctroloum price regulations.) 

Mohawk Petroleum Corp., Inc., Ixis Angeles, 
Calif. (If granted: Molmwk JVtrolHim Corp., 
Inc., would receive an Increase in its 1075-76 
crude oil fec-frec import allocation.) 

Midway Gas, Inc., Dadeville, Ala. (If granted: 
Mtdway Gas Inc., would receive an extension 
of the supplier assignment exception relief 
granted In FEA's Oot. 21, 1075, decision and 
order.) 

The Refinery Corp., Denver, Colo. (If granted: 
FEA's Jan. 5, 1976, order which denied the 
Refinery Corp.'s request for a directed sale 
order would bo rescinded and FEA would 
direct a refiner-seller to sell crude oil to the 
firm for the allocation period of Dec. 1, 1975 
through Feb. 29, 1976.) 


FEE-2100 


Da 


Exception to the old oil entitle¬ 
ments program. 


FEE-2102 Exception to change suppliers. 


FEE-2194 


Do. 


FEE 2193 Price exception (see. 212-72). 


FEA-0724 Appeal of FEA’s exception decision 

and order in J A W Refining Co., 

2 FEA Par. 83,203 (July 3, 1975). 

FEA-0709 Appeal of FEA’s exception decision 

and order in Raymond M. Jones, 

3 FEA Par. — (Dec. 12, 1975). 


F E A 0725 Appeal of FEA’s exception decision 

and order in Mobil Sales A 
Supply Corp., 3 FEA Par. 83,032 
(Dec. 5, 1975). 


FMR-0036 Modification of FEA's decision and 

order in Guam Oil A Refining 
Co., Inc., 3 FEA Par.- (Jan. 12, 
1976). 


FEE 2195 Exception to change suppliers. 


FEE-2196 Price exception (sec. 212.93). 


FPI-0085 Exception from the 1075-76 import 
allocation. 


FEX-0029 Extension of FEA’s exception 
relief In Midway Gas, Inc., 2 
FEA Par. 83,154 (Oct. 21,1975). 

FEA-0726 Appeal of FEA’S Jan. 5, 1076. 

order in the Refinery Corp., 3 
FEA Par. — (Jan. 5,1976). 


(FR Doc.76-2304 Piled 1-23-76:10:44 am] 


APPLIANCE LABELING AND ENERGY 
EFFICIENCY 

Postponement of Meeting 

On January 21, 1976, the Federal En¬ 
ergy Administration issued a notice that 
a meeting to discuss appliance labeling 
and energy efficiency would be held on 
February 6, 1976 (41 FR 3506, January 
23,1976). 

The meeting has been postponed and 
now will be held at 10:00 a.m., on Feb¬ 


ruary 9, 1976, in room 3000A, Federal 
Energy Administration 12th and Penn¬ 
sylvania Avenues. NW., Washington, 
D.C. 

All other information contained in the 
original notice continues to apply. 

Issued in Washington, D.C. on Jan¬ 
uary 28,1976. 

Michael F. Butler, 

General Counsel. 

(FR Doc.76-2719 Piled 1-27-76:11:16 am] 


FEDERAL MARITIME COMMISSION 

ATLANTIC STEAMSHIP ENERGY 
CONSERVATION AGREEMENT 

Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1100 L Street, N.W., 
Room 10126; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, Louisiana, San 
Francisco, California and Old San Juan, 
Puerto Rico. Comments on such agree¬ 
ments, including requests for hearing, 
may be submitted to the Secretary. Fed¬ 
eral Maritime Commission, Washington, 
D.C. 20573, on or before February 18, 
1976. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by a 
statement describing the discrimination 
or unfairness with particularity. If a 
violation of the Act or detriment to the 
commerce of the United States is alleged, 
the statement shall set forth with par¬ 
ticularity the acts and circumstances s$id 
to constitute 6uch violation or detriment 
to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

Howard A. Levy, Esquire, Suite 727, 17 Bat¬ 
tery Place, New York, New York 10004. 

Agreement No. 10118-1, among the mem¬ 
ber lines of the above agreement, adds as a 
further basis for slot charters among the 
member carriers the prompt movement of 
cargo which could not otherwise be moved 
due to reasons beyond a carrier’s control. 
Agreement No. 10118-1 also would extend 
the term of the basic agreement for an un¬ 
limited period. 

By Order of the Federal Maritime Commis¬ 
sion. 

Dated: January 26,1976. 

Francis C. Hurney, 

Secretary . 

|FR Doc.76-2620 Filed 1-28-76:8:45 am] 


JAPAN UNE. LTD., ET AL. 

Agreement Filed 

Notice Is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1100 L Street, N.W., 
Room 10126; or may inspect the agree- 
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ment at the Field Offices located at New 
York. N.Y., New Orleans, Louisiana, San 
Francisco, California and Old San Juan, 
Puerto Rico. Comments on such agree¬ 
ments, including requests for hearing, 
may be submitted to the Secretary, Fed¬ 
eral Maritime Commission, Washington, 
D.C., 20573, on or before February 18. 
1976. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by a 
statement describing the discrimination 
or unfairness with particularity. If a 
violation of the Act or detriment to the 
commerce of the United States is alleged, 
the statement shall set forth with par¬ 
ticularity the acts and circumstances 
said to constitute such violation or 
detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) and 
the statement should indicate that this 
has been done. 

Notice of agreement filed by: 

Charles F. Warren. Esq.. 1100 Connecticut 

Avenue NW. f Washington, DC. 20036. 

Agreement No. 10116-1, among Japan Line. 
Ltd.: Kawasaki Kisen Kaisha, Ltd.: Mitsui 
O.S.K. Lines. Ltd.; Nippon Yusen Kaisha: 
Showa Line. Ltd.: and Yamashita-Shlnnihon 
Steamship Co., Ltd., modifies the approved 
basic pooling agreement covering cargo move¬ 
ments originating and/or terminating in the 
trades, eastbound and westbound, between 
Japanese ports and ports in California. Ore¬ 
gon and Washington, by amending Article 
14 to extend the term of the agreement to 
and including December 31, 1978, beyond the 
present termination date of March 6. 1976. 

By Order of the Federal Maritime Commis¬ 
sion. 

Dated: January 22, 1976. 

Francis C. Hurney, 

Secretary . 

(FR Doc.76-2619 Filed 1-28-76:8:45 ami 


(No. 73-7; Agreement No. T-2719] 

PORT OF HOUSTON AUTHORITY AND 
LOUIS DREYFUS CORP. 

Intent To Make an Environmental 
Assessment 

The above referenced proceeding is an 
Investigation to determine whether a 
lease agreement between the respondent, 
Port of Houston Authority (PHA). as les¬ 
sor. and Louis Dreyfus Corporation 
(Dreyfus) as lessee, is subject to the re¬ 
quirements of Section 15 of the Shipping 
Act, 1916 and whether the implementa¬ 
tion of the agreement, providing for the 
lease of the public grain elevator at Hous¬ 
ton, Texas, for a period of ten years 
would result in a practice violative of Sec. 
tion 16 or 17 of the Shipping Act, 1916. 
Included in the investigation as an issue 
for resolution is the question whether 
Dreyfus is an “other person subject to 


the Act” within the meaning of Section 1 
of the Shipping Act, 1916. 

The Commission believes that its final 
resolution of the issues in this proceed¬ 
ing may constitute a major Federal ac¬ 
tion significantly affecting the quality of 
the human environment. Consequently, 
the environmental factors involved war¬ 
rant consideration and evaluation be¬ 
fore decision making is undertaken. 

Therefore, Notice is hereby given that 
the Federal Maritime Commission in¬ 
tends to make an environmental assess¬ 
ment to determine whether its final de¬ 
cision in this proceeding will constitute a 
major Federal action significantly affect¬ 
ing the quality of the human environ¬ 
ment within the meaning of the National 
Environmental Policy Act of 1969 (NE 
PA). Written comments regarding pos¬ 
sible environmental effects which may 
occur from the eventual resolution of the 
proceeding are invited. Such comments 
should be submitted within 30 days of 
the date of this Order to the Secretary, 
Federal Maritime Commission, 1100 L 
Street. NW., Washington, D.C. 20573. 

By the Commission. 

I seal ] Francis C. Hurney, 

Secretary. 

|FR Doc.76-2623 Filed 1-28-76:8:45 ami 


(Docket No. 75-8] 

PUERTO RICAN FORWARDING COMPANY, 
INC., ET AL. 

Environmental Negative Declaration 

Upon completion of an environ¬ 
mental assessment the Federal Maritim’e 
Commission’s Office of Environmental 
Analysis has determined that the en¬ 
vironmental issues relative to the refer¬ 
enced docket do not constitute major 
Federal action significantly affecting the 
quality of the human environment 
within the meaning of the National En¬ 
vironmental Policy Act of 1969 (NEPA), 
42 U.S.C. § 4321, et seq. and that prep¬ 
aration of a detailed environmental im¬ 
pact statement will not be required 
under section 4332(2) (C) of NEPA. 

It was concluded, among other things, 
that the environmental impacts of the 
proposed action are considered to be in¬ 
significant because the action in this 
proceeding relates to alleged violations 
committed in the past that no longer 
appear capable of affecting current or 
future environmental conditions. The 
proceeding basically involves an investi¬ 
gation of an alleged non-vessel operating 
common carrier (NVOCC) by water 
service in the U.S.-Puerto Rican trade 
without a tariff on file with the FMC. 
The carrier is now a tariffed NVOCC. 

This determination was based on the 
staff’s preparation and consideration of 
a Threshold Assessment Survey which is 
available for inspection on request from 
the Public Information Office, Room 
11413, Federal Maritime Commission, 


Washington, D.C. 20573, telephone 202- 
523-5764. 

Any person disagreeing with the Nega¬ 
tive Declaration shall have ten (10) days 
within which to note exceptions to the 
Commission by filing exceptions to the 
Negative Declaration with the Secretary. 
Federal Maritime Commission, 1100 L 
Street, N.W., Washington, D.C. 20573. No 
final Commission action shall be taken 
within thirty (30) days following the 
publication of the Negative Declaration 
in the Federal Register. If the Commis¬ 
sion fails to. otherwise act within twenty 
(20) days following the time provided 
for the filing of exceptions to the Nega¬ 
tive Declaration, the determination of 
the Office of Environmental Analysis 
will be adopted by the Commission as its 
final determination of environmental 
issues. 

[seal] Francis C. Hurney, 

Secretary. 

[FR Doc.76-2622 Filed l-28-76;8:45 am] 

SEATRAIN TERMINALS OF CALIFORNIA, 
INC., ET AL. 

Agreements Filed 

Seatrain Terminals of California, Inc.. Port 

of Oakland, and American President 

Lines, Ltd. 

Notice of agreement filed by: 

J. Kerwin Rooney, Port Attorney, Port of 

Oakland. 66 Jack London Square, P.O. Box 

2064. Oakland, California 94607. 

By order dated February 4. 1971, the 
Commission approved Agreements Nos. 
T-2479 and T-2480 between the Port of 
Oakland (Port) and Seatrain Terminals 
of California, Inc., (Seatrain), which 
provided for the sale of terminal facili¬ 
ties to the Port and the lease back of the 
property to Seatrain on a long-term 
lease. An amendment to each agreement 
was subsequently approved on March 24, 
1971. The approved agreements provide 
for certain improvements and additional 
construction to be agreed upon by the 
parties and to be filed with the Commis¬ 
sion as an Agreement on Additional Im¬ 
provements. American President Lines, 
Ltd., assignee to Seatrain, has requested 
expenditure from a Construction Fund, 
as provided for in the agreements, for ad¬ 
ditional improvements. The improve¬ 
ments agreed upon at this time include: 
(1) container freight station; (2) ware¬ 
house and storage building; and (3) yard 
alterations. Since in our opinion, the con¬ 
templated improvements constitute an 
updating of the agreements, the Commis¬ 
sion believes they should be brought to 
the attention of the public and notice is, 
therefore, being published herewith. 

By Order of the Federal Maritime Com¬ 
mission. 

Dated: January 26, 1976. 

Francis C. Hurney. 

Secretary. 

[FR Doc.76-2621 Filed 1-28-76:8:45 am] 
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DEPARTMENT OF 
TRANSPORTATION 

Materials Transportation Bureau 

TECHNICAL PIPELINE SAFETY 
STANDARDS COMMITTEE 

Notice of Advisory Committee Charter 

This notice announces the renewal of 
the Technical Pipeline Safety Standards 
Committee under section 14 of the Fed¬ 
eral Advisory Committee Act (Pub. L. 
92-463; 86 Stat. 770) and sets forth the 
new charter of the Committee prepared 
in accordance with section 9 of that Act. 

The purpose of the Technical Pipeline 
Safety Standards Committee is to review 
proposed gas pipeline safety standards 
and report to the Director, Office of Pipe¬ 
line Safety Operations, on the technical 
feasibility, reasonableness, and prac¬ 
ticability of each such proposal. The 
Committee may propose safety; tandards 
to the Director for his consideration for 
gas pipeline facilities. 

Renewal of the Technical Pipeline 
Safety Standards Committee, as evi¬ 
denced by the following charter, is in the 
public interest in connection with the 
performance of duties imposed by law on 
the Department under section 4 of the 
Natural Gas Pipeline Safety Act of 1968 
(82 Stat. 720; 49 U.S.C. 1671 et seq.K 

Charter— Technical Pipeline Safety 
Standards Committee 

1. Purpose. This Is a renewal of the charter 
for the Technical PipeUne Safety Standards 
Committee and Is prepared in accordance 
with Section 9 of the Federal Advisory Com¬ 
mittee Act enacted October 6, 1972. 

2. Cancellation. DOT 1120.7A, Pipeline 
Safety Standards Committee, of 11-19-73. 

3. Background. Section 4 of the Natural 
Gas Pipeline Safety Act of 1968 (NGPSA) 
authorized the establishment and prescribed 
the duties of a committee designated the 
Technical Pipeline Safety Standards Com¬ 
mittee. The Committee was established on 
January 2, 1969. by the appointment of 15 
members for terms of one to three years. 
Members have been appointed to three-year 
terms thereafter. Since Its establishment, the 
Committee met six times in 1969, three times 
In 1970, and once In 1971, 1972. and 1974 as 
a formal body to review and comment on pro¬ 
posed Federal safety standards submitted to 
it by the Department. 

4. Committee objectives and duties. The 
Director, Office of Pipeline Safety Operations, 
shall submit to the Committee all proposed 
gas pipeline safety standards and amend¬ 
ments to such standards and afford the Com¬ 
mittee a reasonable opportunity, not to ex¬ 
ceed ninety days, unless extended by the Di¬ 
rector, to prepare a report on the technical 
feasibility, reasonableness, and practicabil¬ 
ity of each such proposal. Each report by the 
Committee, Including any minority views, 
shall be published by the Director and form 
a part of the proceedings for the promulga¬ 
tion of standards. The Committee may pro¬ 
pose safety standards to the Director for his 
consideration for gas pipeline facilities. The 
Director shall not be bound by conclusions 
of the Committee, but in the event that the 
conclusions of the majority of the Commit¬ 
tee are rejected, the reasons for rejection 
shall be incorporated In the preamble pub¬ 
lished with the final rule. (NGPSA, Section 
4. and 49 CFR1.53). 

5. Membership, a. The Committee shall be 
composed of 16 members, each of whom shall 


be appointed by the Secretary, after consul¬ 
tation with public and private agencies con¬ 
cerned with the technical aspect of the 
transportation of gas or the operation of 
pipeline facilities Members shall be ap¬ 
pointed on the basis of their experience in 
the safety regulation of the transportation 
of gas and of pipeline faculties, or training 
and experience in one or more fields of en¬ 
gineering applied In the transportation of 
gas or the operation of pipeline facilities to 
evaluate gas pipeline safety standards, as 
follows: 

(1) Five members shall be selected from 
Federal. State or local governmental agencies, 
and two of the five shall be State commis¬ 
sioners selected after consultation with rep¬ 
resentatives of the national organization of 
State commissions; 

(2) Four members shall be selected from 
the natural gas Industry, after consultation 
with Industry representatives, and not less 
than three of the four shall be currently en¬ 
gaged in the active operation of natural gas 
pipelines; and 

(3) Six members shall be selected from the 
general public. 

b. The membership shall be fairly bal¬ 
anced in terms of the points of view repre¬ 
sented, and the advice and recommendations 
of the Committee shall be the result of 
its Independent Judgment. (FACA. section 5 
(b) (2) and (3)). 

c. The Office of Pipeline Safety Operations 
is the Committee sponsor. The Director, Of¬ 
fice of Pipeline Safety Operations. Is des¬ 
ignated the Executive Director of the Com¬ 
mittee and shall be the DOT official au¬ 
thorized to call or adjourn meetings, approve 
the agenda, and otherwise monitor the 
committee’s meetings and progress. 

6. Appointment of officers. At the first 
meeting of each calendar year, the Commit¬ 
tee shall, by majority vote of the members 
present, elect a Chairman. Vice Chairman, 
and Secretary to serve until their successors 
are appointed. These three officers shall 
constitute an executive committee. 

7. Meetings and procedures, a. Calling 
meetings. The Director of the Office of Pipe¬ 
line Safety Operations shall approve in ad¬ 
vance the scheduling and agenda of each 
Committee meeting. (FACA. section 10(f)). 
A designated officer or employee of the Fed¬ 
eral government shall attend each Commit¬ 
tee meeting, and is authorized to adjourn 
the meeting whenever he determines it to be 
in the public interest. (FACA, section 10(e)). 

b. Presiding at meetings. The Chairman 
shall preside at all meetings of the Commit¬ 
tee and of the Executive Committee, except 
that the Director or his delegate may preside 
whenever the Committee is, at the request 
of any official of the Department of Trans¬ 
portation. informally advising the Depart¬ 
ment. The Vice Chairman shall assume and 
perform the duties of the Chairman in the 
event of his absence. 

c. Duties of the Secretary. The Committee 
Secretary shall monitor records, summarize 
activities, prepare and process letter bal¬ 
lots. and prepare reports for submission to 
the Director. 

d. Notice of meetings. Notice of each Com¬ 
mittee meeting shall be published In the 
Federal Register at least fifteen days in ad¬ 
vance of the meeting, except in emergency 
situations. Other forms of notice, such as 
press releases, are to be used to the extent 
practicable. (FACA, section 10(a)(2)). 

e. Frequency of Committee meetings. 
There are not statutory or other prescribed 
times for meetings of the Committee. The 
Committee convenes in formal session on 
the average of twice each year. Commit¬ 
tee members may be polled or asked for com¬ 
ments at any time without formally assem¬ 
bling at one place. 


f. Public participation. Each Committee 
meeting shall be open to the public, and In¬ 
terested persons shall be permitted to at¬ 
tend. appear before, or file written state¬ 
ments with, the Committee, subject to the 
limitations contained In the exceptions to 
the Freedom of Information Act (5 U.S.C. 
552(b)), and also subject to reasonable rules 
prescribed concerning availability of space, 
time, etc. (FACA. section 10(a) (1) and (3)). 

g. Minutes. Detailed minutes of each Com¬ 
mittee meeting shall be kept and certified 
to by the Committee chairman. The min¬ 
utes shall contain a record of the persons 
participating, a complete and accurate de¬ 
scription of the matters dLscussed and con¬ 
clusions reached, and copies of all reports 
received, issued, or approved by the Commit¬ 
tee. (FACA. section 10(c) l. 

h. Availability of records. The records, re¬ 
ports. transcripts, minutes, and other docu¬ 
ments of the Committee shall be available 
for public Inspection and copying at the 
Office of Pipeline Safety Operations. 2100 
Second Street. S.W., Washington. D.C. 20690, 
subject to the limitations contained in the 
exceptions to the Freedom of Information 
Act, 6 U.S.C. 552(b). (FACA. section 10(b) ). 

8. Compensation. Members of the Commit¬ 
tee other than Federal employees shall be 
compensated at the rate of $100 per day (in¬ 
cluding travel time) when engaged in the 
actual duties of the Committee. All mem¬ 
bers, while away from their homes or regular 
places of business, shall be allowed travel ex¬ 
penses, Including per diem in lieu of sub¬ 
sistence. 

9. Duration of the Committee . Under the 
provisions of the Natural Gas Pipeline Safety 
Act, the Committee’s purposes are continuing 
in nature; therefore, the Committee has an 
indefinite duration. Section 4(a) of that Act 
is Implemented within the Department by 
staggering the appointments of Committee 
members with one-third of the members 
being appointed each year for three-year 
terms. Upon expiration of his term, a mem¬ 
ber may continue to serve until his successor 
is appointed. The Committee itself must be 
renewed at successive two-year intervals by 
the appropriate action of the Secretary. 
(FACA. section 14(c) ). 

10. Administrative support. The Director. 
Office of Pipeline Safety Operations, Is re¬ 
sponsible for providing office space, equip¬ 
ment. supplies, clerical help, and other ad¬ 
ministrative and financial support as 
required by the Committee. 

11. Annual operating cost. Estimated an¬ 
nual operating cost is approximately $15,000 
for salaries, travel, and recording the pro¬ 
ceedings plus about % man year of staff 
support. 

12. Public interest. The formation and use 
of the Technical Pipeline Safety Standards 
Committee is determined to be in the public 
Interest in connection with the performance 
of duties imnosed on the Department by 
law. In fact, the Natural Gas Pipeline Safety 
Act of 1968 specifically requires the DOT to 
submit all proposed gas pipeline safety 
standards to the Committee as part of the 
proceedings for the promulgation of auch 
standards. 

13. Filing date. November 10. 1975. This is 
the effective date of the charter which will 
expire two years from that date tinless 
sooner terminated. 

This notice is issued under the author¬ 
ity of section 4 of the Natural Gas Pipe¬ 
line Safety Act of 1968 (49 U.S.C. 1672), 

$ 1.53 of the regulations of the Office of 
the Secretary of Transportation (49 CFR 
1.53). 
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Issued in Washington, D.C., on Janu¬ 
ary 22, 1976. 

Cesar DeLeon, 

Acting Director , Office of 
Pipeline Safety Operation. 

[FR Doc.76-2570 Filed 1-28-76;8:45 ami 


Urban Mass Transportation Administration 

RESEARCH AND DEVELOPMENT 
PRIORITIES CONFERENCE 

Meeting 

The Urban Mass Transportation Ad¬ 
ministration (UMTA). together with the 
American Public Transit Association 
(APTA), will conduct a conference to 
obtain ideas and suggestions relative to 
priorities in urban mass transportation 
research, development, and demonstra¬ 
tions. The conference will further 
UMTA’s objective of assuring that its 
R&D efforts are derivative of the real 
needs of the transit industry and the 
public. The conference will be held at 
Stouffer f s National Center Hotel, Crystal 
City, 2399 South Jefferson Davis High¬ 
way, Arlington, Virginia 22202, from 
10:00 a.m. to 5:00 p.m. on February 19, 
and from 7:30 a.m. to 4:00 p.m on Feb : 
raary 20, 1976. 

The purpose of this conference is to 
permit representatives of the mass 
transit operating industry, as well as sup¬ 
pliers and academic, governmental, con¬ 
sumer. and other interested groups, to 
express their views on how UMTA might 
shape a responsive research, develop¬ 
ment, and demonstration (RD&D) 
agenda. Topics of discussion will include 
R&D sponsored by UMTA in bus and 
paratransit technology, rail transit 
technology, new systems and automa¬ 
tion, socio-economic research and spe¬ 
cial projects, transit management, plan¬ 
ning methodology, service and methods, 
and policy oriented issues. 

Because of space limitations, the con¬ 
ference will be limited to 175 attendees 
on a first come, first served basis, and will 
be further constrained by a limitation of 
one representative of each organization. 
Invitations have been extended to se¬ 
lected members of the transit industry 
and academic, Federal, state, and local 
interest groups to serve as panel mem¬ 
bers as well as to participate in the con¬ 
ference. Applications for registration 
and a copy of the agenda may be ob¬ 
tained from Mr. John B. Schnell, APTA, 
1100 Seventeenth Street. NW., Wash¬ 
ington. D.C. 20036. A registration fee of 
$30 is required with the application 
(make checks payable to the American 
Public Transit Association). No applica¬ 
tions will be accepted after February 13, 
1976. Written statements from interested 
persons will be accepted before or after 
the meeting, either directly or by mail. 
Inquiries or statements should be ad¬ 
dressed to Mr. Schnell, APTA, at the 
above address. 

Copies of the proceedings of the con¬ 
ference will be made available through 
the National Technical Information 
Service. 5285 Port Royal Road, Spring- 
field, Virginia 22151. 


Issued in Washington, D.C., Janu¬ 
ary 26, 1976. 

Robert E. Patricelli, 

Urban Mass Transportation 
Administrator . 

|FR Doc.76-2616 Filed 1-28-76:8:45 ami 

ENVIRONMENTAL PROTECTION 
AGENCY 

[OPP-240005; FRL 484-2] 

MINNESOTA, MISSISSIPPI, AND 
NORTH CAROLINA 

Approval of Requests for Interim Certifica¬ 
tion To Register Pesticides To Meet 

“Special Local Needs” 

On July 3, 1975, final regulations for 
the registration, reregistration, and clas¬ 
sification of pesticides pursuant to sec¬ 
tion 3 of the Federal Insecti cide, F ungi - 
cide, and Rodenticide Act (FIFRA), as 
amended (86 Stat. 973; 7 U.S.C. 136), 
were published in the Federal Register 
(40 FR 28241). These regulations became 
effective August 4, 1975. Since that date. 
States have been prohibited from issuing 
new registrations for pesticide products 
or uses of pesticide products which are 
not registered by the Environmental 
Protection Agency (EPA). except pursu¬ 
ant to certification from the Administra¬ 
tor in accordance with section 24(c) of 
FIFRA. 

On September 3, 1975. proposed regu¬ 
lations for State Registration of Pesti¬ 
cides to Meet Special Local Needs under 
section 24(c), FIFRA, were published in 
the Federal Register (40 FR 40538). 
Since it did not prove possible to promul¬ 
gate final section 24(c) regu lation s prior 
to the effective date of the FIFRA sec¬ 
tion 3 regulations, some interruption in 
the authority of States to register pesti¬ 
cides has occurred. In order to prevent 
further disruption of State registration 
programs (particularly in relation to mi¬ 
nor uses), a procedure has been estab¬ 
lished by which States may request in¬ 
terim certification to register pesticides 
to meet special local needs until such 
time as the final section 24(c) regula¬ 
tions are promulgated. If such a request 
is granted, a State may register pesticides 
subject to the terms of the certification 
and other limitations set out in the Pre¬ 
amble to the proposed regulations. In¬ 
terim certification will expire if the State 
has not submitted a plan pursuant to the 
final section 24(c) regulations within 60 
days after the effective date of these 
regulations, or, if such a plan is sub¬ 
mitted and it is disapproved by the Ad¬ 
ministrator, on the effective date of the 
Administrator’s disapproval. 

A state may request interim certifica¬ 
tion to register pesticides to meet spe¬ 
cial local needs at any time by having 
the Governor or Chief Executive Officer 
or their designee submit a request in 
writing to the Administrator. The re¬ 
quest shall satisfy the requirements set 
out in the Federal Register announce¬ 
ment of the Interim Certification pro¬ 
gram (40 FR 40542), and the statutory 
standard set forth in section 24(c) of 
FIFRA. 


The Federal Register announcement 
of the Interim Certification program 
provides that the Administrator shall 
notify the State of his approval or denial 
of a request for Interim Certification 
and publish notice of approval or denial 
in the Federal Register. The announce¬ 
ment further states that since the 
Agency expects Interim Certification to 
be of limited duration, it will not solicit 
public comment with respect to requests 
for Interim Certification. Adequate op¬ 
portunity for public comment on State 
plans submitted pursuant to final section 
24(c) regulations is provided for in pro¬ 
posed section 162.158(c). 

The Agency has received Requests for 
Interim Certification to register pesti¬ 
cides to meet special local needs (Re¬ 
quests) ) from the States of Minnesota, 
Mississippi, and North Carolina. After 
reviewing the Requests, the Agency 
found that they satisfy the requirements 
set forth in the Federal Register an¬ 
nouncement, and that they demonstrate 
that each of the States is capable of ex¬ 
ercising adequate controls to assure that 
special local needs registrations it issues 
pursuant to Interim Certification will be 
in accord with the purposes of FIFRA. 

Accordingly, notice is hereby given 
that the EPA has approved Requests for 
Interim Certification from the States of 
Minnesota, Mississippi, and North Caro¬ 
lina as described below, subject to the 
terms set forth in the Federal Register 
document of September 3, 1975. 

Minnesota, Mississippi, and North 
Carolina 

The Minnesota, Mississippi, and North 
Carolina Requests for Interim Certifica¬ 
tion sought authority to register “new 
products”, as that term is defined in sec¬ 
tion 162.152(g) of the proposed regula¬ 
tions, to amend EPA registrations which 
involve “changed use patterns”, as that 
term is defined in section 162.152(c). 
and to.amend EPA registrations which 
do not involve changed use patterns. The 
Agency has found that the specific re¬ 
quirements of the Interim Certification 
program are satisfied in the Requests. 
Procedures for product hazard review 
and efficacy determination are part of 
the States’ registration program; these 
procedures are adequate to assure that 
special local needs registrations issued 
by these States will be in accord with 
the purposes of FIFRA. The State agen¬ 
cies which have been designated respon¬ 
sible for issuance of such registrations 
are, respectively, the Minnesota Depart¬ 
ment of Agriculture, the Mississippi De¬ 
partment of Agriculture and Commerce, 
and the North Carolina Department of 
Agriculture. Minnesota and North Caro¬ 
lina were notified on January 22. 1976, 
that their Requests had been approved; 
Mississippi was notified on January 23, 
1976. 

Copies of the Minnesota, Mississippi, 
and North Carolina Requests for In¬ 
terim Certification, along with letters re¬ 
flecting the Agency’s decision to approve 
the Requests, are available for public in¬ 
spection at the following locations : 
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Federal Register Section, Technical Services 
Division (WH-569). Office of Pesticide Pro¬ 
gram. EPA. Room 401. East Tower, 401 M 
St., SW., Washington, D.C. 20460. 

Pesticide Branch. Hazardous Materials Con¬ 
trol Division, EPA. Federal Office Building, 
230 South Dearborn Street. Chicago. Illi¬ 
nois 60604. (Minnesota Request only). 
Pesticides Branch. Hazardous Materials Con¬ 
trol Division. EPA. 1421 Peachtree Street, 
NJS.. Room 112, Atlanta. Georgia 30309. 
(Mississippi and North Carolina Requests 
only). 

Dated: January 22, 1976. 

Edwin L. Johnson. 

Deputy Assistant Administrator 
for Pesticide Programs. 
|FR Doc.76-2676 Filed 1-28-76:8:45 am} 


|FRL 483-5; OPP-42005A| 

WYOMING 

Approval of State Plan for Certification of 

Commercial and Private Applicators of 

Restricted Use Pesticides 

Section 4(a)(2) of the Federal Insecti¬ 
cide, Fungicide, and Rodenticide Act 
(FIFRA), as amended (86 Stat. 973; 7 
U.S.C. 136), and the implementing regu¬ 
lations of 40 CFR Part 171 require each 
State desiring to certify applicators to 
submit a plan for its certification pro¬ 
grams. Any State certification program 
under this section shall be maintained in 
accordance with the State Plan approved 
under this section. 

On November 10, 1975, notice was pub¬ 
lished in the Federal Register <40 FR 
52435) of the intent of the Regional Ad¬ 
ministrator. EPA Region VIII, to ap¬ 
prove. on a contingency basis, the Wyo¬ 
ming Plan for Certification of Commer¬ 
cial and Private Applicators of Restricted 
Use Pesticides (Wyoming Plan*. Con¬ 
tingency approval was requested by the 
State of Wyoming pending promulgation 
of implementing regulations. Copies of 
the Wyoming Plan were made available 
for public inspection at the Wyoming De¬ 
partment of Agriculture, Cheyenne. 
Wyoming; EPA Region VIII Office. Den¬ 
ver, Colorado; and the Office of Pesticide 
Programs, EPA. Washington. D.C. 

One comment was received from the 
Wyoming Weed and Pest Council. The 
Weed and Pest Council questioned why 
they were not listed as a cooperating 
agency or as an interested party. The re¬ 
quirement in 40 CFR 171.7(a) states 
“Since several other agencies or organi¬ 
zations may also be involved in adminis¬ 
tering portions of the State Plan, all of 
these shall be identified in the State Plan, 
particularly any other agencies or organi¬ 
zations responsible for certifying appli¬ 
cators and suspending or revoking certi¬ 
fication.” The Plan as developed and 
submitted by the State of Wyoming in¬ 
volves the Weed and Pest Council only 
indirectly in the certification program by 
including its as a member of the Board of 
Certification, which is “charged with pre¬ 
paring the proposed rules and regulations 
for certification of applicators.. . How¬ 
ever, the State’s Plan does not delegate 
any certification, suspension, or revoca¬ 
tion functions to the Weed and Pest 


Council. The regulations require the list¬ 
ing of those agencies involved in the ac¬ 
tual operation of the certification pro¬ 
gram. The Board of Certification was 
established to oversee the development of 
the program and is not involved in the 
day to day operation. Therefore, it is not 
necessary that the State list the Weed 
and Pest Council as a cooperating agency. 

It has been determined that the 
Wyoming Plan will satisfy the require¬ 
ments of section 4(a)(2) of the amended 
FIFRA and of 40 CFR Part 171, if the 
regulations described in the Plan, which 
are necessary for its implementation, are 
promulgated by the Wyoming Depart¬ 
ment of Agriculture. Accordingly, the 
Wyoming Plan is approved contingent 
upon promulgation of implementing reg¬ 
ulations in accordance with and as pre¬ 
scribed in the State Plan. 

This contingency approval sliall expire 
one (1) year from its effective date, if 
these terms and conditions are not satis¬ 
fied by that time. On or before the ex¬ 
piration of the period of contingency ap¬ 
proval, a notice shall be published in 
the Federal Register concerning the ex¬ 
tent to which these terms and conditions 
have been satisfied, and the approval 
status of the Wyoming State Plan as a 
result thereof. 

Effective Date. Pursuant to section 4 
(d> of the Administrative Procedures 
Act, 5 U.S.C. 553(d), the Agency finds 
that there is good cause for providing 
that the one year contingency approval 
granted herein to the Wyoming Plan 
shall be effective immediately. Delays in 
starting the work necessary to implement 
the Plan such as may be occasioned by 
providing some later effective date for 
this contingency approval, are incon¬ 
sistent with the public interest. Accord¬ 
ingly. this contingent approval shall be¬ 
come effective immediately. 

Dated January 9, 1976. 

John A. Green, 
Regional Administrator 
Region VIII. 

|FR Doc.76-2672 Filed 1-28 76;8:45 am) 


IPF27; FRL 484-1J 

PESTICIDE PETITIONS 
Notice of Filing 

Pursuant to the provisions of Section 
408(d) (1) of the Federal Food. Drug, and 
Cosmetic Act, the Environmental Protec¬ 
tion Agency gives notice that the follow¬ 
ing petitions have been submitted to the 
Agency for consideration: 

FAP 6H5112. Minnesota Mining and Manu¬ 
facturing Co., 3 M Center. Saint Paul MN 
55101. Proposes amending 21 CFR 123 by 
establishing a food additive tolerance for 
residues of the herbicide endothall (7-oxabi- 
cyclo-(2.2.1) -heptane-2,3-dicarboxylic acid) 
in potable water at 0.2 part per million (ppm) 
resulting from the use of the dihydroxy 
aluminum salt of endothall as an herbicide 
to control aquatic plants in canals, lakes, 
ponds, and other potential sources of potable 
water. PM24 

PP 6F1717. Rhodla Inc.. Agricultural Divi¬ 
sion. 23 Belmont Dr. Somerset NJ 08873. Pro¬ 


poses amending 40 CFR 180.360 to establish 
tolerances for residues of the herbicide 
asulam (methyl sulfanilylcarbamate) In or 
on the raw agricultural commodities grasses 
and clover (pasture and rangeland) at 45.0 
ppm, meat and meat byproducts at 0.1 ppm, 
and milk at 0.05 ppm. Proposed analytical 
method for determining residues is a proce¬ 
dure in which the herbicide extract is dia- 
zotized and coupled with N-l-naphthyl- 
ethylenediamine and the resulting azo dye' is 
measured colorimetrically at 510-590 nanom¬ 
eters. PM23 

PP 6F1716. Rhodia Inc. Proposes amending 
40 CFR 180.360 to establish tolerances for 
residues of the herbicide asulam (methyl 
sulfanilylcarbamate) in or on the raw agri¬ 
cultural commodities alfalfa forage at 45.0 
ppm, meat and meat byproducts at 0.1 ppm, 
and milk at 0.05 ppm. Proposed analytical 
method for determining residues, same as In 
preceedlng petition. PM23 

Interested persons are invited to sub¬ 
mit written comments on any petitions 
referred to in this notice to the Federal 
Register Section, Technical Services Di¬ 
vision (WH-569), Office of Pesticide 
Programs, Environmental Protection 
Agency. 401 M St. SW. East Tower, 
Room 401, Washington. DC 20460. Three 
copies of the comments should be sub¬ 
mitted to facilitate the work of the 
Agency and others interested in inspect¬ 
ing them. The comments should bear a 
notation indicating the number of the 
petition to which the comments pertain. 
Comments may be made at time while 
a petition pending before the Agency. All 
written comments filed pursuant to this 
notice will be available for public inspec¬ 
tion in the Federal Register Section from 
8:30 a.m. to 4:00 pm. Monday through 
Friday. 

Dated: January 23. 1976. 

John B. Ritch, Jr . 

Director, Registration Division. 

|FR Doc.76-2675 Filed 1-28-76:8:45 am) 

FEDERAL POWER COMMISSION 

| Docket No. E-94081 

AMERICAN ELECTRIC POWER CO. 

Further Extension of Procedural Dates 

January 21. 1976. 

On January 13, 1976. Kaiser Aluminum 
and Chemical Corporation and Ormet 
Corporation filed a motion to extend the 
procedural dates fixed by order issued 
May 30, 1975, as most recently modified 
by notice issued December 1. 1975. in the 
above-designated proceeding. 

On January 16,1976. Ohio Power Com¬ 
pany filed a response to the above motion, 
stating that it does not object to the ex¬ 
tension of procedural dates. 

Upon consideration, notice is hereby 
given that the procedural dates in the 
above proceeding are modified as fol¬ 
lows: 

Service of Intervenor Testimony. February 

17, 1976. 

Service of Staff Testimony. March 2, 1976. 
Service of Company Rebuttal. March 17. 1976. 
Hearing. April 6, 1976 (10 a.m., e.s.t.). 

Mary Kidd Peak, 
Acting Secretary . 

|FR Doc.76-2528 Filed 1-28-76:8:45 am] 
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[Docket No. CP76-215] 

ARKANSAS LOUISIANA GAS CO. 

Application 

January 21. 1976. 

Take notice that on December 31.1975. 
Arkansas Louisiana Gas Company (Ap¬ 
plicant) , P.O. Box 1734, Shreveport, Lou¬ 
isiana 71151, hied in Docket No. CP76- 
215 an application pursuant to Section 
7(c) of the Natural Gas Act for a certif¬ 
icate of public convenience and necessity 
authorizing the exchange of natural gas 
with Texas Eastern Transmission Corpo¬ 
ration (Texas Eastern) in Shelby. 
Marion and Harrison Counties. Texas, 
all as more fully set forth in the applica¬ 
tion on file with the Commission and 
open to public inspection. 

Applicant proposes to deliver to Texas 
Eastern in Shelby County up to 5,000 
Mcf of gas per day from production com¬ 
mitted to Applicant from Arkla Explora¬ 
tion Company’s Adams No. 1 Well in the 
Stockman Area of Shelby County and 
from unspecified other production in the 
area. Applicant states that production 
from the Adams No. 1 Well and from 
future wells that might be completed 
in the area would be connected under 
Applicant’s budget-type certificate au¬ 
thorization. The gas would be returned 
by Texas Eastern to Arkla in Marion 
County with a monthly balancing ad¬ 
justment to be made at Applicant’s Was- 
kom Products Extraction Plant in Har¬ 
rison County. 

Applicant slates that it would install, 
own, and operate the necessary meter¬ 
ing facilities at all points of exchange 
from either party to the other. Applicant 
would install a 4-inch tap and metering 
facilities in Marion County at a cost of 
$6,000. The only other facilities Appli¬ 
cant would have to install and operate in 
order to effect deliveries to Texas Eastern 
are said to be approximately 2.6 miles of 
4 , / 2 -inch pipeline, metering facilities, 
and a dehydrator in Shelby County. The 
facilities are estimated to cost $171,000 
and would be financed with funds on 
hand. Applicant states that it believes 
that its budget-type certificate provides 
authority for the necessary facilities; 
however, if it does not. Applicant requests 
such authorization in the instant pro¬ 
ceeding. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Febru¬ 
ary 11. 1976, file with the Federal Power 
Commission, Washington, D.C. 20426, a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 


petition to intervene in accordance with 
the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate Ls required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its ow T n motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Mary Kidd Peak, 
Acting Secretary. 

[FR Doc.75-2529 Filed 1-28-76:8:45 am| 


| Docket No. RP73-65; PGA76-31 

COLUMBIA GAS TRANSMISSION CORP. 

Proposed Changes in FPC Gas Tariff 

January 21, 1976. 

Take notice that Columbia Gas Trans¬ 
mission Corporation (Columbia) on Jan¬ 
uary 15, 1976, tendered for filing pro¬ 
posed changes in its FPC Gas Tariff. 
Original Volume No. 1, as follows: 

Twenty-Seventh Revised Sheet No. 16 
Eleventh Revised Sheet No. 64A 

These proposed changes to be effective 
March 1. 1976, result from the imple¬ 
mentation of Columbia’s Purchased Gas 
Cost Adjustment provision contained in 
Section 20 of the General Terms and 
Conditions of its FPC Gas Tariff, Orig¬ 
inal Volume No. 1. 

Copies of the filing w f ere served upon 
the Company’s jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, Union Center Plaza 
Building, 825 North Capitol Street, NE., 
Washington. D.C. 20426, in accordance 
with §5 1.8 and 1.10 of the Commission’s 
rules of practice and procedure (18 CFR 
1.8 and 1.10). All such petitions or pro¬ 
tests should be filed on or before Febru¬ 
ary 10, 1976. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Mary Kidd Peak, 
Acting Secretary . 

[FR Doc.76-2530 Filed 1-28-76:8:45 ami 


| Docket No. ER76-4531 

DUKE POWER CO. 

Contract Supplement Filing 

January 21. 1976. 

Take notice that on January 8, 1976. 
Duke Power Company tendered for filing 
a supplement to the Company’s Electric 
Power Contract with the City of Easley. 
The proposed effective date of the sup¬ 
plement is February 20, 1976. 

The Company states that the supple¬ 
ment provides for an increase in contract 
demand from 9.500 kW to 12,000 kW 
made at the request of the customer, and 
that a copy of the filing has been mailed 
to the Commissioner of Public Works of 
Easley, South Carolina. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street. NE., Washington, D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commissio n’s R ules of Practice and 
Procedure (18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on or 
before February 4, 1976. Protests will be 
considered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
filing are on file with the Commission 
and available for public inspection. 

Mary Kidd Peak, 
Acting Secretary. 

[FR Doc.76-2532 Filed 1-28-76:8:45 am| 


| Docket No. ER76-4611 

FLORIDA POWER CORP. 

Tender of Amendment to Interchange 
Agreement 

January 21, 1976. 

Take notice that by letter dated Jan¬ 
uary 8, 1976, Florida Power Corporation 
(Florida) tendered for filing Amendment 
No. 1, dated December 9. 1975, to Letter 
of Commitment-Firm Interchange Elec¬ 
tric Service which Florida states extends 
the termination date of the Letter of 
Commitment from November 30, 1975, 
to May 30, 1976. Florida requests w T aiver 
of the notice requirements to permit an 
effective date of December 1,1975. 

Any person desiring to be heard or to 
protest said filing should file a petition to 
intervene or protests with the Federal 
Power Commission. 825 North Capitol 
Street, NE.. Washington. D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on or 
before February 5. 1976. Protests will be 
considered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
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filing are on file with the Commission 
and are available for public inspeciton. 

Mary Kidd Peak, 
Acting Secretary . 

| FR Doc.76-2533 Piled 1-28-76:8:45 am | 


(Docket Nos. E-8769. E-8770, E-9119, 
ER76-216, ER76-218, ER76-219( 

FLORIDA POWER & LIGHT CO. 
Filing of Settlement Agreement 

January 21, 1976. 

Take notice that on December 22, 
1975, Florida Power & Light Company 
(FP&L) tendered for filing a settlement 
agreement for the following rates and 
services: interchange service between 
FP&L and Jacksonville Electric Author¬ 
ity (Docket No. E-8770), interchange 
service between FP&L and Fort Pierce 
Utilities Authority (Docket No. E-9119), 
and supplements to interchange agree¬ 
ments between FP&L and Florida Power 
Corporation, Fort Pierce Utilities Au¬ 
thority, Orlando Utilities Commission, 
Tampa Electric Company and the City 
of Vero Beach, Florida, governing emer¬ 
gency service from gas turbine peaking 
units (Docket No. E-8769). 

FP&L has agreed, subject to Commis¬ 
sion approval, to modify the following 
letter agreements so as to conform to 
the pertient terms of the proposed settle¬ 
ment agreement: March 29, 1974 letter 
agreement between FP&L and Orlando 
Utilities Commission (Docket No. ER76- 
216); June 18, 1974 letter agreement be¬ 
tween FP&L and City of Vero Beach 
(Docket No. ER76-216); June 18. 1974 
letter agreement between FP&L and Lake 
Worth Utilities Authority (Docket No. 
ER76-218); September 19, 1975 Amend¬ 
ment Service between FP&L and Jack¬ 
sonville Electric Authority (Docket No. 
ER76-219). 

Upon Commission approval of the pro¬ 
posed settlement rates, FP&L will modify 
its rates for interchange service so as 
to be consistent with the proposals. 

Any person desiring to be heard or to 
protest said proposed settlement agree¬ 
ment should file comments with the Fed¬ 
eral Power Commission, 825 North Capi¬ 
tol Street, NE., Washington, D.C. 20426, 
on or before February 6. 1976. Comments 
will be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this agreement are on 
file with the Commission and are avail¬ 
able for public inspection. 

Mary Kidd Peak, 
Acting Secretary. 

(FR Doc.76-2534 Filed 1-28-76:8:45 am) 


| Docket No. E 9521J 

GEORGIA POWER CO. 

Order Accepting Revised Tariff Sheets for 
Filing and Ordering Refunds 

January 21.1976. 

On November 12, 1975, 1 Georgia Power 
Company (Georgia Power) tendered for 
filing a revised tariff sheet 2 reflecting 


the exclusion of construction work in 
progress from rate base as ordered by 
the Commission on September 11, 1975. 
Our order of September 11, 1975, in this 
proceeding, accepted for filing, subject to 
refund, proposed tariff (PR-1) for par¬ 
tial requirements service to Oglethorpe 
Electric Membership Corporation (Ogle¬ 
thorpe) and instituted an investigation 
pursuant to Section 206 of the Federal 
Power Act. Georgia Power states that its 
submittal, First Revised Sheet No. 6, is 
tendered in addition to Original Sheet 
No. 6 and not in substitution for, or 
supercession of, Original Sheet No. 6 and 
that the filing is being made under 
protest. 

Public notice of Georgia Power’s com¬ 
pliance filing was issued December 2, 
1975, with responses due on or before 
December 15, 1975. 

On December 8, 1975, Oglethorpe filed 
a response to the notice and a motion 
that the Commission order Georgia 
Power to make immediate refunds to 
Oglethorpe of all amounts collected by 
reason of CWIP being included in Geor¬ 
gia Power’s rate base from the effective 
date of the PR-1 rate, July 1, 1975, 
through the date Georgia Power ceased 
collecting rates based on the inclusion of 
CWIP, plus the interest thereon. Ogle¬ 
thorpe states that Georgia Power agreed 
to make the filing “subject to refund of 
any amounts collected pursuant to the 
rates as filed in excess of revenues which 
would have been produced by rates ulti¬ 
mately found to be just and reasonable”. 3 
It is Oglethorpe’s position that the Com¬ 
mission in the September 11, 1975 order, 
held as a matter of law that the revenues 
generated by CWIP in the rate base are 
unjust and unreasonable and that Geor¬ 
gia Power is contractually bound to re¬ 
fund to Oglethorpe those excess amounts. 

On December 19, 1975, Georgia Power 
filed a response in opposition to Ogle¬ 
thorpe’s motion to order refunds. 4 Ac¬ 
cording to Georgia Power, the Commis¬ 
sion already disposed of Oglethorpe’s re¬ 
fund contention once by not specifically 
ordering refunds of revenues collected by 
reason of the inclusion of CWIP in rate 
base in the September 11, 1975 order. In 
addition, Georgia contends that a refund 
order would be premature prior to the 
conclusion of the proceedings in this 
docket or, at least, prior to the conclu¬ 
sion of the pending Court review of our 
order summarily disposing of the CWIP 
issue.® 


1 The filing was completed on December 22. 
1975, when additional information was re¬ 
ceived from Georgia Power. 

-The revised tariff sheet is designated as: 
Georgia Power Company, First Revised Sheet 
No. 6 to FPC Electric Tariff, Original Vol. 
No. 2. 

3 The June 30, 1975 Joint motion of the par¬ 
ties for waiver of the notice period requests 
that the partial requirements tariff be ac¬ 
cepted for filing on June 30, 1975 and made 
effective on July 1, 1975, subject to refund. 

4 On January 6. 1976, an amendment to the 
opposition was filed. 

0 United States Court of Appeals for the 
District of Columbia Circuit (Docket No. 
75-2085). 


Our review indicates that Georgia 
Power’s revised tariff sheets reflecting 
the exclusion of CWIP from rate base 
comply with our September 11, 1975 
order, which required Georgia Power to 
file substitute tariff sheets. Our action in 
that order was predicated on our finding 
that the revenues being collected by rea¬ 
son cf CWIP being contained in rate base 
were in excess of what was just and rea¬ 
sonable. Hence, we have made an ulti¬ 
mate determination with respect to the 
portion of the rate which reflects the 
inclusion of CWIP in rate base. Ogle¬ 
thorpe and Georgia Power agreed to re¬ 
quest that the statutory notice period be 
waived so that the rates could become 
effective July 1, 1975, ana that these 
rates be made effective subject to refund. 
We granted that motion in our Septem¬ 
ber 11, 1975 order. Accordingly, we shall 
order Georgia Power to make refunds to 
Oglethorpe of all revenues collected in 
this docket by reason of the inclusion of 
CWIP in Georgia Power’s rate base, from 
the effective date of the PR-1 tariff, 
July 1, 1975 until November 12, 1975, 
when these revised sheets became effec¬ 
tive In addition, we are accepting these 
revised sheets for filing and making them 
effective, subject to refund. 

The Commission finds: (1) Georgia 
Power’s revised PR-1 tariff sheets re¬ 
flecting the exclusion of CWIP from rate 
base should be accepted for filing and 
made effective as of November 12, 1975, 
subject to refund. 

(2) Good cause exists to grant Ogle¬ 
thorpe’s motion in this proceeding. 

The Commission orders: (A) Georgia 
Power’s revised tariff sheets tendered for 
filing in this proceeding are hereby ac¬ 
cepted for filing, to be effective from 
November 12, 1975, subject to refund. 

(B) Within 30 days of the issuance of 
this order. Georgia Power shall make re¬ 
funds to Oglethorpe of all revenues col¬ 
lected by reason of the inclusion of CWIP 
in its rate base during the period from 
July 1, 1975, the effective date of the 
PR-1 rate in this docket through No¬ 
vember 12, 1975, the* date these revised 
sheets became effective, including inter¬ 
est thereon at 9% per annum. 

(C) The Secretary shall cause prompt 
publication of this order to be made in 
the Federal Register. 

By the Commission. 

[seal] Mary Kidd Peak, 

Acting Secretary. 

(FR Doc.76-2535 Filed 1-28-76:8:45 am| 


(Docket No. E-9446J 

GREEN MOUNTAIN POWER CORP. 

Notice of Further Extension of Procedural 
Dates 

January 21,1976. 

On January 16, 1976. Staff Counsel 
filed a motion to extend the procedural 
dates fixed by order Issued June 13, 1975, 
as most recently modified by notice Is¬ 
sued November 26, 1975, in the above- 
designated proceeding. 
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Upon consideration, notice is hereby 
given that the procedural dates in the 
above proceeding are modified as follows: 

Service of Staff Testimony. March 2,1976. 
Service of Intervener Testimony. March 16, 
1976. 

Service of Company Rebuttal. March 30, 1976. 
Hearing. April 13. 1976 (10 a.m., e.s.t.). 

Mary B. Kidd, 
Acting Secretary. 
(FR Doc.76-2636 Filed 1-28-76:8:46 am] 


(Docket No. ER76-456) 

KANSAS GAS AND ELECTRIC CO. 

Notice of Tiling of Rate Schedule 
Supplements 

January 21,1976. 

Take notice that on January 12. 1976, 
Kansas Gas and Electric Company 
(KG&E) tendered for filing with the 
Commission Service Schedule J, Interim 
Power Service, and Service Schedule K. 
Interim Power Service, both dated De¬ 
cember 12, 1975. Both service schedules 
were tendered as supplements to the 
Electric Interconnection Contract be¬ 
tween the Kansas Power and Light 
Company (KP&L) and KG&E dated 
July 19, 1962. and designated 

FPC Rate Schedule No. 93. 
KG&E states that Service Schedule J 
provides for the supply of electric power 
and accompanying energy to KP&L by 
KG&E from KG&E’s share of the excess 
reserve from a generating unit described 
as the La Cygne Unit No. 2. KG&E states 
further that Service Schedule K provides 
for the supply of electric power and ac¬ 
companying energy to KP&L by KG&E 
as made available to KG&E by the Pub¬ 
lic Service Company of Oklahoma’s 
Northeastern No. 2 unit. According to 
KG&E, both service schedules are to be¬ 
come effective as of December 12, 1975 
and are to continue in full force and ef¬ 
fect through May 31, 1978. Included in 
the filing were Certificates of Concur¬ 
rence executed on behalf of KP&L. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, NE., Washington, D.C. 20426, in 
accordance with §§ 1.8 and 1.10 of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before February 3, 1976. Protests will be 
considered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of 
this filing are on file with the Commis¬ 
sion and available for public inspection. 

Mary Kidd Peak, 
Acting Secretary . 

(FR Doc.76-2537 Filed 1-28-76:8:45 am] 


(Docket No. RP7G-81 

KANSAS NEBRASKA NATURAL GAS CO. 
Notice of Extension of Procedural Dates 

January 21, 1976. 

On January 2, 1976, Staff Counsel filed 
a motion to extend the procedural dates 
fixed by order issued October 10,1975, in 
the above designated proceeding. 

Upon consideration, notice is hereby 
given that the procedural dates in the 
above proceeding are modified as fol¬ 
lows: 

Service of Staff Testimony. March 30. 1976. 
Service of Intervenor Testimony. April 27. 
1976. 

Service of Company Rebuttal, May 18, 1976. 
Hearing, June 1. 1976 (10 a.m., e.d.t.). 

Mary K. Peak, 
Acting Secretary. 
(FR Doc.76-2538 Filed 1-28-76:3:46 am] 


LAWRENCEBURG GAS TRANSMISSION 
CORP. 

Notice of Filing of Tariff Sheets 

January 21, 1976. 

Take notice that on January 12, 1976, 
Lawrenceburg Gas Transmission Corpo¬ 
ration (Lawrenceburg) tendered for fil¬ 
ing First Revised Sheet No. 4 and First 
Revised Sheet No. 18 to its FPC Gas 
Tariff, First Revised Volume No. 1. 

Lawrenceburg states that these sheets 
are being filed to reflect a change in its 
cost of gas purchased from Texas Gas 
Transmission Corporation pursuant to 
Lawrenceburg’s Purchased Gas Adjust¬ 
ment (PGA) Clause in its FPC Gas Tar¬ 
iff, First Revised Volume No. 1. Law¬ 
renceburg requests an effective date of 
February 1, 1976, for this filing and re¬ 
quests waiver of the Commission’s Reg¬ 
ulations to enable this filing to become 
effective on that date. The proposed 
changes would increase revenues from 
jurisdictional sales and service by $215,- 
558 based on the 12-month period end¬ 
ing November 30, 1975. 

Lawrenceburg states that copies of this 
filing have been mailed to its two whole¬ 
sale customers and to the interested 
state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street, NE., Washington, D.C. 20426, in 
accordance with §§1.8 and 1.10 of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or be¬ 
fore February 4, 1976. Protests will be 
considered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 

Mary Kidd Peak, 
Acting Secretary. 

(FR Doc.76-2539 Filed 1-28-76:8:45 am] 


(Docket No. ID-1763] 

McCarthy, donald w. 

Notice of Application 

January 21,1976. 

Take notice that on December 29,1975. 
Donald W. McCarthy, Applicant filed an 
application with the Federal Power Com¬ 
mission. Pursuant to Section 305(b) of 
the Federal Power Act, Applicant seeks 
authority to hold the following positions: 

President. Northern States Power Company 

(Minnesota), Public Utility. 

Director, Northern States Power Company 

(Minnesota), Public Utility. 

Director, Northern States Power Company 

(Wisconsin). Public UtlUty. 

Northern States Power Company, Min¬ 
nesota, has its principal office at 414 
Nicollet Mall, Minneapolis, Minnesota. 
It owns and operates utility properties 
and furnishes electric service at retail in 
418 communities and adjacent rural ter¬ 
ritories and electric energy at wholesale 
for resale in 28 additional communities 
and to 20 other utility companies, includ¬ 
ing its only utility subsidiary. Northern 
States Power Company (Wisconsin). Of 
the 446 communities so served, 390 (in¬ 
cluding Minneapolis and St. Paul) are 
located in Minnesota, 18 in North Dakota, 
and 38 in South Dakota. The Company 
also furnishes natural gas at retail in 
St. Paul and 61 other communities in 
Minnesota and in five communities in 
North Dakota; steam heating service in 
the central business districts of St. Paul. 
Minnesota: and telephone service in 
Minot, North Dakota and vicinity. 

Northern States Power Company (Wis¬ 
consin) has its principal office at 100 
North Barstow Street, Eau Claire, Wis¬ 
consin. It owns and operates utility 
properties in west central Wisconsin. It 
furnishes electric service at retail in 171 
communities and adjacent territories 
and electric energy at wholesale for re¬ 
sale to 11 additional communities. It also 
furnishes natural gas at retail in 11 com¬ 
munities. 

Any person desiring to be heard or to 
make any protests with reference to said 
application should on or before Febru¬ 
ary 3, 1976, file with the Federal Power 
Commission, Washington, D.C. 20426, 
petitions to intervene or protests in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10). All protests 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to par¬ 
ticipate as a party in any hearing therein 
must file petitions to intervene in ac¬ 
cordance with the Commission’s Rules. 
The application is on file with the Com¬ 
mission and available for public in¬ 
spection. 

Mary Kidd Peak, 
Acting Secretary. 

(FR Doc.76-2531 Filed 1-28-76:8:45 am] 


FEDERAL REGISTER, VOL. 41, NO. 20—THURSDAY, JANUARY 29, 1976 








NOTICES 


4363 


f Docket No. RP7G-561 

NEW BEDFORD GAS AND EDiSON LIGHT 

CO. AND ALGONQUIN GAS TRANSMIS¬ 
SION CO. 

Notice of Complaint and Motion To 
Consolidate 

January 21, 1976. 

Take notice that on January 16, 1976, 
New Bedford Gas and Edison Light Com¬ 
pany (Complainant). 693 Purchase 

Street. New Bedford, Massachusetts 
02741, filed in the above Docket a com¬ 
plaint against Algonquin Gas Transmis¬ 
sion Company (Respondent), 1284 
Soldiers Field Road, Boston, Massachu¬ 
setts 02135, alleging violation of Section 
4<b> of the Natural Gas Act through dis¬ 
criminatory and preferential implemen¬ 
tation by Respondent of its curtailment 
plan. 

The complaint states that Respondent 
has designated the year ended April 30, 
1973 as the base period for implementing 
curtailments on its system during the 
contract year from September 1, 1975 to 
August 31, 1976 and during subsequent 
contract years. Complainant asserts that 
during July and August 1972. it accepted 
Respondent’s offer to sell to Complainant 
a volume of surplus gas on an interrupt¬ 
ible basis. Largely as a result of its pur¬ 
chase of such surplus gas. Complainant’s 
total purchases from Respondent for the 
year ended April 30.1973 exceeded its an¬ 
nual contract entitlement of 5,826,420 
Mcf by 362,775 Mcf. It is alleged that 
Respondent has improperly included 
such excess purchases by Complainant 
during 1972 in Complainant’s end-use 
profile for the curtailment base period. 
It is further alleged that this will result 
in an excessive reduction in gas service 
to Complainant during July and August 
of 1976 and of subsequent years which is 
wholly at odds with an equitable and 
proper implementation of Respondent’s 
curtailment plan. Complainant asserts 
that Respondent’s inclusion of the afore¬ 
said volume of gas purchased by Com¬ 
plainant during the base period in ex¬ 
cess of its annual contract entitlement 
for the purpose of Respondent’s imple¬ 
mentation of its curtailment plan unduly 
discriminates against Complainant and 
bestows an undue preference upon other 
customers of Respondent. Therefore, 
Complainant requests the Commission to 
direct Respondent to remove from its 
base period end-use data the 362,775 Mcf 
of excess gas purchased by Complainant 
in 1972. 

Also take notice that Complainant re¬ 
quests the Commission to consolidate for 
all purposes the instant complaint with 
the similar complaint of Orange and 
Rockland Utilities, Inc. filed against Re¬ 
spondent in Docket No. RP76-26. 

Complainant states that a copy of the 
complaint and motion to consolidate has 
been served upon Respondent and Or¬ 
ange and Rockland Utilities, Inc. 

Any person desiring to be heard or to 
make any protest with reference to said 
complaint and motion to consolidate 
should on or before February 13, 1976, 
file with the Federal Power Commission, 


825 North Capitol Street, NE., Washing¬ 
ton, D.C. 20426, a petition to intervene 
or a protest in accordance with the re¬ 
quirements of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the Commis¬ 
sion will be considered by it in determin¬ 
ing the appropriate action to be taken 
but will not serve to make the protest- 
ants parties to the proceeding. Any per¬ 
son wishing to become a party must file 
a petition to intervene in accordance with 
the Commissions Rules. The complaint 
and motion to consolidate are on file with 
the Commission and available for public 
inspection. 

Mary Kidd Peak, 
Acting Secretary. 

| FR Doc.76-2540 Filed 1-28-76;8:45 am| 


| Docket No. E-93881 

PHILADELPHIA ELECTRIC CO. 

Order Approving Settlement Agreement 

Subject to Condition and Granting Mo¬ 
tion To Terminate Proceeding 

January 21, 1976. 

On April 18. 1975, Philadelphia Elec¬ 
tric Company (Philadelphia) tendered 
for filing proposed rate schedule supple¬ 
ments on behalf of itself and Susque¬ 
hanna Electric Company (Susquehanna) 
to increase the cost of service to their 
affiliate Conow f ingo Power Company 
(Conowingo). 1 

By order issued June 9, 1975, the 
Commission accepted for filing and sus¬ 
pended the new rates until August 18, 
1975. On July 2, 1975 the Commission 
allowed the participation of the Public 
Service Commission of Maryland <PSC) 
pursuant to the PSC’s notice of inter¬ 
vention. 

On August 8, 1975. Staff filed a motion 
for summary disposition which requested 
that the issue of whether the rates 
should be based upon costs associated 
with construction work in progress 
<CWIP> be severed from the other issues 
in the case and summary disposition 
granted. 

The Commission on September 26, 
1975 issued an order granting Staff s 
motion for summary disposition, and 
ordered refunds. The Commission re¬ 
jected tlie Companies’ answer and 
counter-motion filed August 25, 1975 , 
and ordered reduced rates to be filed 
within sixty days, and that refunds at 
9% interest be made on any excess 
collections. 

Following the September 26, 1975 
order, settlement discussions were held 
among all the parties to the proceeding. 
Those discussions resulted in a settle¬ 
ment as to rates which is reflected in 
Philadelphia’s filing of revised tariff 
sheets on November 19, 1975. 


1 Philadelphia Electric Company Supple¬ 
ment No. 2 to Rato Schedule F.P.C, No. 36 
(supersedes Supplement No. 1); Susque¬ 
hanna Electric Company Supplement No. 2 
to Rate Schedule F.P.C. No. 2 (supersedes 
Supplement No. 1). 


The proopsed agreement reduces the 
Companies’ rate increase from $5,658.- 
000 to $3,496,000. The reduction is based 
upon the elimination of CWIP from Phil¬ 
adelphia’s rate base and a reduction in 
Philadelphia’s claimed overall rate of 
return from 10.33%, including 15.0% re¬ 
turn on common equity, based upon its 
capital structure for December 31, 1975/’ 

On December 8. 1975, Staff filed a mo¬ 
tion to terminate the proceedings in this 
docket in which it supported the settle¬ 
ment as being a just and reasonable re¬ 
solution of the issues. By letter of De¬ 
cember 12, 1975, the Public Service Com¬ 
mission of Maryland filed an answer to 
Staff’s motion to terminate. PSC stated 
that it had no objection to the termina¬ 
tion of these proceedings. 

Our review of the proposed settlement, 
Staff’s motion and the related record 
indicates it is a reasonable and appropri¬ 
ate resolution of the issues in this pro¬ 
ceeding in the public interest and that, 
accordingly, it should be adopted. In ad¬ 
dition. we shall grant Staff’s motion to 
terminate the proceedings conditioned 
upon the Companies’ filing a report of 
refunds and rate schedule supplements. 

The Commission finds: (1) The pro¬ 
posed settlement of this proceeding as 
filed by Philadelphia with the Commis¬ 
sion on November 19, 1975, is reasonable 
and proper and in the public interest in 
carrying out the provisions of the Fed¬ 
eral Power Act and should be approved, 
as hereinafter ordered. 

(2) Good cause exists to grant Staff’s 
motion to terminate the proceedings in 
this docket, as hereinafter ordered and 
conditioned. 

The Commission orders: (A) The pro¬ 
posed settlement filed by Philadelphia 
on November 19, 1975, is incorporated 
herein by reference and made a part 
hereof and is approved and adopted to 
be effective as of August 18, 1975. 

(B> Within sixty days of the issuance 
of this order, Philadelphia shall file with 
the Commission a report of the payment 
of all refunds including 9% interest per 
annum thereon. 

(C) Within thirty days of the issuance 
of this order. Philadelphia shall file with 
the Commission rate schedule supple¬ 
ments conforming with those attached 
to the proposed settlement agreement. 

(D) Staff’s motion shall be granted 
and the proceeding in the above-cap¬ 
tioned docket terminated upon the re¬ 
ceipt by the Commission of the reports 
pursuant to ordering paragraphs (B> 
and (C) above. 

(E) This order is without prejudice to 
any findings or orders which have been 
made or which may hereafter be made 
by the Commission, and is without prej¬ 
udice to any claims or contentions 
which may be made by the Commission, 
its staff, Philadelphia, or by any other 
party or person affected by this order in 
any proceeding now pending or herein¬ 
after instituted by or against Philadel¬ 
phia or any other person or party. 


* The settlement cost of service and capi¬ 
talization are set forth In Attachment A to 
this order. 
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(F) The Secretary shall cause prompt 
publication of this order in the Federal 
Register. 

By the Commission. 

I seal 1 Mary Kidd Peak, 

Acting Secretary. 

Philadelphia Electric (Jo. and Susquehanna 
Electric Co. settlement—cost of service 


I Tost period: 12 mo ended Dec. 31, 1975 (in thousands)] 


Line 

Item 

Total 

electric 

operations 

Assigned or 
allocated to 
Conowingo 
Power Co. 

1 

Rate base. 

$2,286,734 

$19,035 

2 

OneraUng expenses 
before taxes. 

775,706 

9,445 


3 

4 

Income Taxes: 

Federal.... 

79,574 

519 

5 

State. 

12,570 

74 

6 

Total Income 
Taxes. 

92,144 

593 

7 

Return. 

217,240 

1.808 


8 Total revenue require¬ 

ments. 1,065, 090 11,840 

9 Present revenues. 1,006,912 8,344 

10 Iucrcase requested by 

Philadelphia Elec¬ 
tric Co. and Sus¬ 
quehanna Electric 

Co. 5,658 

11 Settlement increase. 3,602 


12 Settlement rate of re¬ 
turn (percent). 1 9.50 


» See attached sheet So. 2 for capital structure and 
cost of money. 

Philadelphia Electric Co. and Susquehanna 
Electric Co. settlement—capitalization 
structure and cost of money 


[Test period: 12 mos ended Dec. 31, 1975 (In percent)] 




Capitali¬ 


Weighted 

Line 

Item 

zation 

ratio 

Cost 

cost 

1 

Long term debt. 

53.94 

7.86 

4.16 

2 

Preferred stock. 

13.37 

7.49 

1.00 

3 

Common stock 
equity. 

33.42 

13.00 

4.34 

4 

Deferred taxes- 

0.27 

0 

0 

5 

Total.. 

100.00 . 


9.50 


|PR Doc.76-2541 Filed 1-28-76;8:45 am] 


(Docket No. CP75-273] 

TRUNKLINE GAS CO. 

Notice of Extension of Time 

January 2,1976. 

On December 22, 1975. Trunkline Gas 
Company (Trunkline) filed a motion to 
extend the time within which to accept 
its certificate in the above docket, as set 
by order issued September 10. 1975, and 
modified by notice issued October 17, 
1975. 

Notice is hereby given that the time 
within which Trunkline must accept the 
certificate in the above-indicated pro¬ 
ceeding is extended to 30 days after the 
date on which the Commission takes 
final action on Mobil Oil Corporation’s 
December 21, 1975, Application for Re¬ 
hearing and Reconsideration and Motion 
for Stay of the Commission’s Order of 


November 21, 1975 in Docket No. CI75- 
538. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc.76-2526 Filed 1-28-76;8:45 ami 


(Docket No. RP75-30] 

UNITED GAS PIPE LINE CO. 

Notice of Informal Conference 

January 5,1976. 

Take notice that on February 10, 1976 
an informal conference will be con¬ 
vened in this proceeding at 10:00 a.m. in 
the offices of the Federal Power Commis¬ 
sion, 825 North Capitol Street, NE., 
Washington, D.C. 20426. The purpose of 
the conference is to permit the parties 
and the Staff to consider the means by 
which the hearing in this proceeding may 
be facilitated and to discuss any other 
procedural matters in this docket. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc .76-2527 Filed 1-28-76; 8:45 am I 


(Docket No. RP75-74) 

TRANSWESTERN PIPE LINE CO. 
Notice of Conference on Rates and Charges 

January 22.1976. 

Take notice that on February 3, 1976, 
a conference of all parties to intervene 
in these preceedings, Transwestem Pipe 
Line Company, any interested customers, 
and the Commission Staff will be held in 
a Conference Room at the Federal Power 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. at 10:00 a.m. 
(e.s.t.). 

Copies of this notice are being mailed 
this date to all jurisdictional customers 
and interested State commLssions. 

Mary Kidd Peak, 
Acting Secretary. 

(FR Doc.76-2594 Filed 1-28-76;8:45 am] 

GENERAL SERVICES 
ADMINISTRATION 

| FPMR Temp. Reg. F 369 ( 

SECRETARY OF DEFENSE 
Delegation of Authority 

1. Purpose. This regulation delegates 
authority to the Secretary of Defense to 
represent the consumer interests of the 
executive agencies of the Federal Gov¬ 
ernment in an intrastate curtailment 
proceeding. 

2. Effective date. This regulation is ef- 
tive immediately. 

3. Delegation. 

a. Pursuant to the authority vested 
in me by the Federal Property and Ad¬ 
ministrative Services Act of 1949, 63 Stat. 
377, as amended, particularly sections 
201(a)(4) and 205(d) (40 U.S.C. 481(a) 
(4) and 486(d)), authority is delegated 
to the Secretary of Defense to represent 
the consumer interests of the executive 
agencies of the Federal Government be¬ 


fore the Arkansas Public Service Com¬ 
mission (Docket No. U-2676) in a pro¬ 
ceeding involving possible changes in the 
curtailment classifications, priorities, 
and allotments of the customers of the 
Arkansas-Missouri Power Company. 

b. The Secretary of Defense may redel¬ 
egate this authority to any officer, official, 
or employee of the Department of De¬ 
fense. 

c. This authority shall be exercised in 
accordance with the policies, procedures, 
and controls prescribed by the General 
Services Administration, and shall be 
exercised in cooperation with the respon¬ 
sible officers, officials, and employees 
thereof. 

Jack Eckerd, 

Administrator of General Services. 

January 20, 1976. 

(FR Doc.76-2552 Filed 1-28-76.8:45 am] 


(FPMR Temp. Reg. F 370] 

SECRETARY OF DEFENSE 
Delegation of Authority 

1. Purpose. This regulation delegates 
authority to the Secretary of Defense to 
represent the consumer interests of the 
executive agencies of the Federal Gov¬ 
ernment in a water rate increase 
proceeding. 

2. Effective date. This regulation is ef¬ 
fective immediately. 

3. Delegation. 

a. Pursuant to the authority vested in 
me by the Federal Property and Admin¬ 
istrative Services Act of 1949. 63 Stat. 377, 
as amended, particularly sections 201(a) 
(4) and 205<d) (40 U.S.C. 481(a) (4) and 
486(d)), authority is delegated to the 
Secretary of Defense to represent the 
consumer interests of the executive agen¬ 
cies of the Federal Government before 
the Public Service Commission of Mon¬ 
tana in a proceeding involving an in¬ 
crease in water rates by the Great Falls 
Water Company. 

b. The Secretary of Defense may re¬ 
delegate this authority to any officer, of¬ 
ficial, or employee of the Department of 
Defense. 

c. This authority shall be exercised in 
accordance with the policies, procedures, 
and controls prescribed by the General 
Services Administration, and, further, 
shall be exercised in cooperation with 
the responsible officers, officials, and em¬ 
ployees thereof. 

Jack Eckerd. 

Administrator of General Services. 

January 20, 1976. 

(FR Doc.76-2553 Filed 1-28-76:8:45 ami 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

| Notice (76-5)1 

APPLICATIONS STEERING COMMITTEE, 

OCEAN DYNAMICS ADVISORY SUBCOM¬ 
MITTEE 

Date and Place of Meeting 

The Applications Steering Committee, 
Ocean Dynamics Advisory Subcommittee 
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will meet on February 24 and 25, 1976, 
at NASA Headquarters, FOB 6, 400 
Maryland Avenue, S.W., Washington, 
DC, Room 6104. Members of the public 
will be admitted to the meeting begin¬ 
ning at 9:00 a.m. on a first come first 
served basis up to the seating capacity of 
the room, which can accommodate about 
100 persons. 

The Applications Steering Committee, 
Ocean Dynamics Advisory Subcommittee 
will assist NASA in the definition and 
conduct of the Sea Satellite (Seasat) and 
other Ocean Dynamics related programs 
associated with the Earth and Ocean 
Dynamics Applications Program, within 
the Office of Applications. This subcom¬ 
mittee will advise and make recommen¬ 
dations on the conceptual design, devel¬ 
opment, and operational readiness phase 
of ocean dynamics programs and will 
review ongoing supporting research and 
technology tasks on an annual basis. Mr. 
Samuel W. McCandless can be contacted 
for further information at (202) 755- 
1201. 


The following is the approved agenda 
and schedule for the February 24 and 25, 
1976, meeting of the Applications Steer¬ 
ing Committee, Ocean Dynamics Ad¬ 
visory Subcommittee (ODAS): 


February 24, 1976 


9 to 9:30 a.m- 

9:30 to 10:30 a.m. 

10:30 to 11:00 a.m_ 


11 to 11:30 a.m__ 
11:30 a.m. to 12 

noon. 

1:30 to 3:00 p.m_. 
3:00 to 4:30 p.m»- 


ODAS Status. 

ODAS Advance Plan¬ 
ning Function. 

Earth and Ocean Dy¬ 
namics Applications 
Program Plan Report. 

Seasat-B Definition. 

Seasat-A Status. 

Seasat Surface Truth 
Program. 

Seasat-A Data Han¬ 
dling Plan Report. 


February 25. 1976 


9:00 a.m. to 12:00 Seasat-A Science Steer- 
noon. ing Group Report 

and Experiment 
Team Reports. 

12 noon- Adjourn. 

Dated: January 23, 1976. 

William W. Snavely, 
Assistant Administrator for De¬ 
partment of Defense and In¬ 
teragency Affairs , National 
Aeronautics and Space Ad¬ 
ministration. 

(PR Doc.76-2521 Ftled 1-28-76:8:45 am j 


(Notice 75-61 

REESTABLISHMENT OF ADVISORY 
SUBCOMMITTEE 

Determination 

Pursuant to Section 9(a)(2) of the 
Federal Advisory Committee Act (Public 
Law 92-463), the Administrator of 
NASA has determined that the reestab- 
Lshment of the Space Science Steering 
Committee, Ad Hoc Advisory Subcom¬ 
mittee to review proposals for a payload 
for the Lunar Polar Orbiter is in the 
Public interest in connection with the 
Performance of duties imposed upon 


NASA by law. The Space Science Steering 
Committee, under which the Subcom¬ 
mittee will operate, is a NASA internal 
committee, composed wholly of Govern¬ 
ment employees. 

The function of this Subcommittee 
will be to obtain the advice of the scien¬ 
tific community on proposals in the 
specialized areas identified by the name 
of the Subcommittee. 

Dated: January 23, 1976. 

William W. Snavely, 
Assistant Administrator for De¬ 
partment of Defense and In¬ 
teragency Affairs. 

(FR Doc.76-2522 Filed 1-28-76:8:45 amj 


NATIONAL SCIENCE FOUNDATION 

GRADUATE-FELLOWSHIPS EVALUATION 
SUBPANEL 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act. P.L. 92463, the Na¬ 
tional Science Foundation announces the 
following meeting: 

Name: Graduate Fellowships Evaluation Sub¬ 
panel of the Advisory Panel for Science 
Education Projects. 

Date and time: February 16, 1976, from 2 p.m. 
to 5 p.m. February 17-19, 1976, from 9 a.m. 
to 5 p.m. February 20, 1976, from 9 a.m. 
to 1 p.m. 

Place: Room 628 Joseph Henry Building, 
21st & Pennsylvania Avenue, NW. Wash¬ 
ington, D.C. 

Type of meeting: Closed. 

Contact person: Dr. Terrence L. Porter, Pro¬ 
gram Manager, Graduate Fellowships Eval¬ 
uation Program, Rm. 474. 5225 Wisconsin 
Avenue, NW., Washington. D.C. 20550. 

Purpose of subpanel: To provide advice and 
recommendations concerning applications 
for support for the Graduate Fellowship 
Program. 

Agenda: To review and evaluate specific ap¬ 
plications as part of the selection process 
for awards. 

Reason for closing: The applications being 
reviewed include information of a propri¬ 
etary or confidential nature, including 
technical Information; financial data such 
as salaries: and personal information con¬ 
cerning individuals associated with the 
applications. These matters are within the 
exemptions of 5 U.S.C. 552(b), (4), (5) and 
( 6 ). 

Authority to close meeting: The determina¬ 
tion made on February 21, 1975, by the Di¬ 
rector of the National Science Foundation 
pursuant to provisions of Section 10(d) of 
Public Law 92-463. 

Gail A. McHenry. 

Acting Committee Management 

Officer. 

January 26, 1976. 

(FR Doc.76-2678 Filed 1-28-76;8:45 am] 


UNDERGRADUATE INSTRUCTIONAL 
SCIENTIFIC EQUIPMENT (ISEP) SUBPANEL 

Meeting 

In accordance with the Federal Advis¬ 
ory Committee Act, PX. 92463, the Na¬ 
tional Science Foundation announces the 
following meeting: 


Name; Undergraduate Instructional Scien¬ 
tific Equipment (ISEP) Subpanel. Advisory 
Panel for Science Education Projects. 

Dates: February 16, 17. and 18, 1976. 

Time: 9 a.m. to 5 p.m. each day. 

Place: Cosmopolitan Hotel. Denver Colorado. 

Type of meeting: Closed. 

Contact person: Dr. Thomas S. Quarles, Pro¬ 
gram Manager. Undergraduate Instruc¬ 
tional Scientific Equipment Program, Rm. 
W—454, National Science Foundation, Wash¬ 
ington. D.C. 20550. telephone 202/282-7587. 

Purpose of subpanel: To provide advice and 
recommendations concerning the merit of 
specific education proposals submitted to 
the ISEP Program for consideration. 

Agenda: Review and evaluate specific edu¬ 
cation proposals as part of the selection 
process for awards. 

Reason for closing: The proposals being re¬ 
viewed include Information of a proprietary 
or confidential nature, including technical 
Information and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within the 
exemptions of 5 U.S.C. 552(b), (4), (5), 
and (6). 

Authority to close meeting: The determina¬ 
tion made on February 21, 1975. by the Di¬ 
rector of the National Science Foundation 
pursuant to provisions of Section 10(d) of 
Public Law 92-463. 

Gail A. McHenry, 

Acting Committee Management 

Officer. 

January 26. 1976. 

[FR Doc.76-2677 Filed 1-28-76:8:45 am] 


NATIONAL TRANSPORTATION 
SAFETY BOARD 

[N-AR 76-51 

ACCIDENT REPORTS; SAFETY 
RECOMMENDATIONS AND RESPONSES 

Availability and Receipt 

Two aircraft accident reports and a 
special investigation report of a Feder¬ 
ally funded prototype bus fire were re¬ 
leased last week by the National Trans¬ 
portation Safety Board. Also now avail¬ 
able to the public are copies of two let¬ 
ters containing new pipeline safety rec¬ 
ommendations. 

Aircraft Accident Reports. Investiga¬ 
tion of the fatal crash of Trans World 
Airlines Flight 514. a Boeing 727 air¬ 
craft, near Berryville, Virginia. Decem¬ 
ber 1, 1974, has resulted in report No. 
NTSB- AAR-75-16, released by the 
Safety Board January 22. 1976. The ac¬ 
cident, which killed all 85 passengers and 
7 crewmembers, occurred on the west 
slope of Mt. Weather, some 25 nautical 
miles northwest of Dulles International 
Airport. Washington. D.C. In a unique, 
split decision of the five-Member Board, 
the majority decided that the probable 
cause of the accident was “the crew’s de¬ 
cision to descend to 1,800 feet before the 
aircraft had reached the approach seg¬ 
ment where that minimum altitude ap¬ 
plied. The crew’s decision to descend was 
a result of inadequacies and lack of clar¬ 
ity in the air traffic control procedures 
which led to a misunderstanding on the 
part of the pilots and of the controllers 
regarding each other's responsibilities 
during operations in terminal areas 
under instrument meteorological condi- 
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tions. Nevertheless, the examination of 
the plan view of the approach chart 
should have disclosed to the captain that 
a minimum altitude of 1,800 feet was not 
a safe altitude.** Contributing factors 
were < 1 > the “failure of the Federal Avi¬ 
ation Administration to take timely ac¬ 
tion’’ to resolve the “confusion and mis¬ 
interpretation” of air traffic terminology, 
known for some years; <2> issuance of 
approach clearance when the flight was 
44 miles from the airport on an unpub¬ 
lished route “without clearly defined al¬ 
titudes”; and <3> “inadequate” depic¬ 
tion of altitude restrictions on the pro¬ 
file view of the approach chart for the 
VOR/DME approach to Dulles runway 
12 . 

The dissenting opinion provided in the 
report states: “The probable cause was 
the failure of the controller to issue al¬ 
titude restrictions in accordance with the 
FA A Terminal Air Traffic Control Hand¬ 
book and the failure of the pilot to ad¬ 
here to the minimum sector altitude as 
depicted on the approach plate or to re¬ 
quest clarification of the clearance. As 
a result, the pilot prematurely descended 
to 1,800 feet.** 

Six of the 14 corrective recommenda¬ 
tions made to the Federal Aviation Ad¬ 
ministration, and prompted by investiga¬ 
tion of this accident, have been accepted 
and are being implemented; seven are 
still under consideration; and one has 
been rejected. These recommendations 
and responses thereto have been reported 
in the Federal Register as follows: A- 
75-45 and 46 (40 FR 24252 and 40 FR 
32177), A-75-52 (40 FR 25861 and 40 FR 
33287), A-75-54 and 55 and A-75-56 (40 
FR 29132 and 40 FR 39563), A-75-58 and 
59 (40 FR 32177 and 40 FR 42247). A-7S- 
62 (40 FR 43097 and 40 FR 44198), A- 
75-74 through 77 <40 FR 42247 and 41 FR 
15). and A-75-78 (40 FR 43097 and 40 
FR 48553) . 

Concerning the Puerto Rico Interna¬ 
tional Airlines DH-114 crash at Ponce. 
Puerto Rico, June 24. 1972, the Safety 
Board has withdrawn an earlier finding 
that a fatal commuter plane crash was 
caused by an unauthorized vehicle on the 
runway on which the aircraft was at¬ 
tempting to land. The report, No. NTSB- 
AAR-75-17, was released January 20, 
1976, following reinvestigation after the 
Puerto Rico Ports Authority petitioned 
June 9, 1975, for reconsideration of the 
original probable cause finding. The 
Board now determines that the probable 
cause of the accident was the loss of di¬ 
rectional control during a go-around 
from a landing attempt. Control was lost 
when the aircraft was overrotated at too 
low an airspeed to sustain flight. The 
crew’s reasons for rejecting the landing 
are not known. 

Special Investigation Report: A Rohr 
Industries’ prototype bus which caught 
fire while being road tested near Phoenix. 
Arizona, last May 13 prompted a special 
investigation by the Safety Board. In re¬ 
port No. NTSB-HAR-75-8, released Jan¬ 
uary 18, the Board determined that the 
probable cause was the ignition of oil 
which leaked from the accessory drive 


manifold when it came in contact with a 
hot engine exhaust system component. 
The fire spread because of (1) the failure 
of the hood-opening mechanism to op¬ 
erate and permit fire extinguisher access, 
and (2) the presence of fire-consumable 
materials in the fire wall of the bus. 
Recommendations Nos. H-75-39. H-75- 
40 through 44, H-75-45. and H-75-46 
were issued December 23,1975, to the Ur¬ 
ban Mass Transit Administration, the 
National Highway Traffic Safety Admin¬ 
istration. the Bureau of Motor Carrier 
Safety of the Federal Highway Admin¬ 
istration, and to the National Association 
of Motor Bus Owners and the American 
Trucking Associations. Inc. (See 41 FR 
15.) 

Safety Recommendations. Investiga¬ 
tion of the rupture of a 12-inch natural 
gas transmission pipeline near Farming- 
ton, New Mexico. March 15, 1974, has 
prompted the Safety Board to issue the 
following recommendation letters; To 
the Southern Union Gas Company of 
Dallas, Texas: “Work with develop¬ 
mental manufacturing firms to deter¬ 
mine if an internal inspection tool could 
be utilized to detect defective flash w f elds 
in its Farmington-Albuquerque pipeline 
system. If a tool is found effective, it 
should be used in areas where crevice cor¬ 
rosion could be expected.” (Recom¬ 
mendation P-76-1 > To the Secretary, 
U.S. Department of Transportation: 
“Review all pertinent data such as leak 
and failure reports submitted by all pipe¬ 
line operators to determine if longitu¬ 
dinal w r eld failures constitute a recurrent 
safety problem, and take appropriate 
regulatory action if they do.” ‘Recom¬ 
mendation P-76-2) Both are Class II 
recommendations, for priority followup. 
The letters were issued January 23, 1976. 

Responses to Safety Board Recom¬ 
mendations: Recommendation H-75-45, 
issued as a result of investigation of the 
Rohr Industries’ prototype bus fire (see 
above; also . 41 FR 15), was the subject of 
a Federal Highway Administration re¬ 
sponse dated December 31, 1975. FHA 
states that the Federal Motor Carrier 
Safety Regulations presently require fire 
extinguishers of a specific “B:C rating”— 
a rating used to determine the efficiency 
of an extinguisher in a standard test fire. 
Noting that interstate motor carriers are 
required to report fatal, personal injury* 
and extensive property damage accidents 
to the Bureau of Motor Carrier Safety, 
FHA promises detailed study of these re¬ 
ports to establish the extent of bus fires 
and assist in reassessing the effectiveness 
of the presently required fire extinguish¬ 
ers. FHA w'ill also “evaluate the hy¬ 
pothesis that safety will be increased if 
a flexible hose is required on fire 
extinguishers.” 

Recommendations M-75-12 through 18 
(40 FR 47542) were addressed by the U.S. 
Coast Guard in a letter dated 12 Janu¬ 
ary 1976. Concerning M-75-12. the Coast 
Guard discusses its action to promote 
awareness by the public regarding re¬ 
quirements for a Coast Guard Certificate 
of Inspection for boats carrying more 
than six passengers. Responding to rec¬ 


ommendations M-75-13 through 15, con¬ 
cerning the need for legislation to pro¬ 
vide uniform protection for persons re¬ 
gardless of whether they are being car¬ 
ried for pleasure or for hire aboard boats 
of larger capacity, the Coast Guard 
states, “There is not a sufficient number 
of casualties involving vessels of this type 
w'hich could have been prevented had 
the regulations desired by these recom¬ 
mendations been implemented.” Re M- 
75-16, the Coast Guard states, “Internal 
operating instructions will be amended to 
include a section which speaks directly 
to immersion hypothermia in death 
cases. This amendment will instruct the 
investigating officers to include immer¬ 
sion hypothermia as a cause of or as a 
contributing cause of death when ap¬ 
propriate. When reports indicate hypo¬ 
thermia as a factor in death cases it will 
be coded and included in our statistics.” 
Re M-75-17, the Coast Guard will con¬ 
tinue to develop equipment and criteria 
for cold-water survival and initiate ap¬ 
propriate regulations. Responsive to rec¬ 
ommendation M-75-18, a Coast Guard 
pamphlet, “A Pocket Guide to Cold Water 
Survival,” has been published and is 
being distributed to mariners on the 
Great Lakes in connection w’ith the Great 
Lakes Extended Season Program. 

Reports and recommendation letters are 
available to the general public; single copies 
may be obtained without charge. A $4.00 
user-service charge will be made for each 
recommendation response. In addition to a 
charge of 10c per page for reproduction. All 
requests must be in writing, identified by re¬ 
port and/or recommendation number and 
date of publication of this notice in the 
Federal Register. Address inquiries to: Pub¬ 
lications Unit. National Transportation 
Safety Board. Washington. D.C. 20594. 

Multiple copies of the accident reports 
may be purchased from the National 
Technical Information Service, U.S. De¬ 
partment of Commerce, Springfield, Vir¬ 
ginia 22151. 

(Secs. 304(a) (2) and 307 of the Independent 
Safety Board Act of 1974 (Pub. L. 93-633. 88 
Stat. 2169, 2172 (49 U.S.C. 1903, 1906) ).) 

Margaret L. Fisher. 

Federal Register Liaison Officer. 

January 26, 1976. 

|FR Doc.76-2614 Filed 1-28-76:8:45 am| 


NUCLEAR REGULATORY 
COMMISSION 

(Docket Nos. 50-346A, 50-500A, 50-501 A: 

Docket Nos. 50-440A. 50-441 A | 

TOLEDO EDISON CO. ET AL. 

Suspension of Counsel 

In the matter of the Toledo Edison 
Company, The Cleveland Electric Illumi¬ 
nating Company (Davis-Besse Nuclear 
Power Station. Units 1. 2 and 3). and 
The Cleveland Electric Illuminating 
Company, et al. (Perry Nuclear Power 
Plant, Units 1 and 2). 

Take notice, the special Board ap¬ 
pointed to consider the suspension of the 
law firm of Squire, Sanders and Dempsey 
by the Licensing Board in the antitrust 
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proceeding will hear oral argument com¬ 
mencing at 9:30 a.m. (local time) on 
February 3, 1976 in the NRC Hearing 
Room, Willste Building, 7915 Eastern 
Avenue, Silver Spring, Maryland. The 
procedure will be the same as that fol¬ 
lowed for the oral argument on Decem¬ 
ber 31,1976. 

It is so ordered. 

For the Atomic Safety and Licensing 
Board considering suspension of counsel. 

Issued this 23rd day of January, 1976 
at Bethesda, Maryland. 

Elizabeth S. Bowers, 
Chairman. 

[ FR Doc.76-2509 Filed 1-28-76:8:45 am] 

SECURITIES AND EXCHANGE 
COMMISSION 

(812-3881] 

AMERICAN GENERAL EXCHANGE FUND 

Notice of Filing of Application Pursuant to 
Section 6(c) of the Act for Exemptions 
from Sections 2(a)(3), 2(a)(19), 18(f), 
and 22(e) of the Act 

Notice is hereby given that American 
General Exchange Fund (A California 
Limited Partnership), 201 South Lake 
Avenue, Pasadena, California 91101 
(“Applicant”), an open-end, diversified 
management investment company regis¬ 
tered under the Investment Company Act 
of 1940 (“Act”). has filed an application 
on December 5, 1975 and amendments 
thereto on January 6, 12 and 16, 1976, 
for an order of exemption from certain 
provisions of Sections 2(a) (3), 2(a) (19), 
18(f), and 22(e) of the Act. All interested 
persons are referred to the application on 
file with the Commission for a statement 
of the representations contained there¬ 
in, which are summarized below. 

On December 4, 1975, Applicant filed 
its Certificate and Agreement of Limited 
Partnership under the Uniform Limited 
Partnership Act of California (the “Cali¬ 
fornia Partnership Act”). Applicant 
states that it will file a Restated Certifi¬ 
cate and Agreement of Limited Partner¬ 
ship (the “Partnership Agreement”) in 
both California and Texas. Applicant has 
also filed a Registration Statement on 
Form S-5 pursuant to the Securities Act 
of 1933 for the registration of Units on 
Limited Partnership Interest in Appli¬ 
cant (“Shares”) for public sale. 

Applicant is organized as a partner¬ 
ship so that persons holding appreciated 
securities of a character suitable to Ap¬ 
plicant’s investment objectives may ex¬ 
change such securities for Shares with¬ 
out recognition of federal capital gains 
tax liability by reason of the exchange. 
Applicant has, therefore, submitted to 
the Internal Revenue Service (“IRS”) a 
request for a ruling (the “IRS Ruling”) 
to permit the exchange of securities for 
Applicant’s Shares without resulting 
taxation to either the investor or the 
Applicant. Applicant submits that in 
order for the IRS to grant such a ruling, 
the Applicant will have to demonstrate 
that it is a partnership lacking the cor¬ 
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porate characteristics of continuity of 
life and limited liability. 

The Partnership Agreement will pro¬ 
vide for two classes of partners—Gen¬ 
eral Partners, which will include Manag¬ 
ing General Partners and Non-Managing 
General Partners, and Limited Partners 
(collectively “Partners”). Each General 
Partner will be personally liable for all 
debts and obligations of Applicant which 
cannot be satisfied out of Applicant’s 
assets. The entire interest of the Part¬ 
ners in the Fund will be represented by 
Shares, each having equal rights and 
equal participation in Applicant’s profits 
and losses. Shares may be assigned fol¬ 
lowing presentation to the Applicant’s 
transfer agent of certain forms executed 
by both the transferring Partner and his 
transferee. Applicant undertakes that 
transfer instructions received in good 
order before noon on any business day 
will be effected by amending the Partner¬ 
ship Agreement in California on the 
same day to reflect such transfer. 

Applicant asserts that its Managing 
General Partners will perform functions 
similar to those of a board of directors 
of a corporation, with similar limitations 
on their powers. The Partnership Agree¬ 
ment will provide, and Applicant rep¬ 
resents, that each Managing General 
Partner will be a natural person with 
one vote and that Applicant’s business 
and affairs will be managed by the 
majority vote of Managing General 
Partners at a meeting duly called or by 
Unanimous written consent of the Man¬ 
aging General Partners without a meet¬ 
ing if permitted by the Act. The Manag¬ 
ing General Partners may, however, ap¬ 
point officers and agents, who may also 
be Managing General Partners, to per¬ 
form delegated duties on behalf of Ap¬ 
plicant. The Partnership Agreement will 
further provide that no single Managing 
General Partner shall have authority to 
act on behalf of the Applicant or to bind 
the Applicant. Each Managing General 
Partner will be elected annually by the 
vote of Applicant’s Shares. 

American General Capital Manage¬ 
ment, Inc. (the “Adviser”), Applicant’s 
investment adviser, and its subsidiary. 
American General Exchange Corpora¬ 
tion, will serve as Applicant’s Non-Man¬ 
aging General Partners. Applicants rep¬ 
resents that any corporate general part¬ 
ner of the Applicant will be a Non-Man¬ 
aging General Partner and will share in 
the unlimited liability of General Part¬ 
ners but will be excluded from participa¬ 
tion in the management of Applicant’s 
business. Non-Managing General Part¬ 
ners will not be elected but may be re¬ 
moved by vote of a majority of Appli¬ 
cant’s Shares. 

To protect against the possibility of 
a General Partner binding the Applicant 
through the exercise of the apparent au¬ 
thority each General Partner possesses 
as a general partner of a partnership, the 
Fund undertakes that, upon election or 
appointment of a General Partner and 
not less than annually thereafter, each 
General Partner will be given a specific 
statement of the limitations upon the 
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authority of the Applicant’s General 
Partners. Applicant states that these 
limitations upon the authority of its Gen¬ 
eral Partners will be described to all 
persons conducting substantial business 
with Applicant, either by inclusion of a 
notice of limitations in each material 
contract, or where this is not possible, by 
transmitting such notice with the exe¬ 
cuted copy of the contract. Applicant 
submits that each General Partner will 
also be aware of these limitations from 
reading the Applicant’s prospectus and 
from executing the Partnership Agree¬ 
ment. In addition, Applicant represents 
that it will be covered as an insured by a 
certain brokers blanket bond, which in¬ 
cludes coverage against trading losses, 
and also by a certain errors and omis¬ 
sions insurance policy. Applicant states 
that it will not voluntarily cancel such 
insurance. 

Managing General Partners may vol¬ 
untarily withdraw from Applicant only 
upon 180 days* notice, and Non- 
Managing General Partners may with¬ 
draw only two years after notice unless 
sooner replaced. The Partnership Agree¬ 
ment will provide that, if the number of 
Managing General Partners should fall 
below three, the remaining Managing 
General Partners will within 120 days 
call a meeting of Partners for the pur¬ 
pose of electing additional Managing 
General Partners so as to restore the 
number of Managing General Partners to 
at least three. Applicant states that, if 
there should be no remaining Managing 
General Partners, the Non-Managing 
General Partners will hold a meeting of 
Partners within 60 days to fill the vacan¬ 
cies, and, if there should be no remain¬ 
ing Non-Managing General Partner, the 
Managing General Partners will, within 
60 days of such event, hold a meeting of 
Partners to elect a successor. 

Under the terms of the Partnership 
Agreement. Applicant will continue in 
existence until December 31, 2050. unless 
sooner terminated in the event that Ap¬ 
plicant disposes of all of its assets, or 
Partners holding a majority of the out¬ 
standing Shares vote to terminate the 
Applicant, or in the event of the death, 
withdrawal, retirement, dissolution, as¬ 
signment for the benefit of creditors, fil¬ 
ing of a petition for bankruptcy, adjudi¬ 
cation of bankruptcy, insanity or in- 
competency of any of the General 
Partners, unless the remaining General 
Partners elect to continue the business of 
Applicant in accordance with the terms 
of the Partnership Agreement. Applicant 
represents that each General Partner, as 
a condition of assuming such position, 
will commit to always elect to continue 
the business upon the occurrence of any 
of the events listed above so that none 
of these events would require liquidation 
of Applicant as a matter of law. The re¬ 
maining General Partners could, how¬ 
ever, recommend that Applicant be 
terminated upon the vote of the out¬ 
standing Shares for valid business rea¬ 
sons which may include one or more of 
these specified events. It is submitted 
that if these obligations are not carried 
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out or if all the General Partners die or 
become incompetent or bankrupt at the 
same time, Applicant would be termi¬ 
nated. 

Each Share will carry one vote on all 
matters voted upon by all of the Part¬ 
ners. Each Share of the Applicant will 
carry with it all the voting, approval, 
consent or similar rights required by the 
Act including the right to elect and re¬ 
elect the Managing General Partners or 
remove the Non-Managing General 
Partners, the right to approve any new 
or amended investment advisory con¬ 
tract, the right to approve any proposed 
changes in the Applicant’s fundamental 
policies or proposed changes which af¬ 
fect its basic structure, and the right to 
ratify or reject the appointment of 
auditors. Applicant submits that the ex¬ 
ercise of these voting rights by Limited 
Partners, while permissible under the 
California Partnership Act, may possibly 
be found, in jurisdictions other than 
California in which Applicant will do 
business, to constitute taking part in the 
control of the business by the Limited 
Partners which would subject the Lim¬ 
ited Partners to unlimited personal 
liability to the extent that all debts and 
obligations of Applicant cannot be satis¬ 
fied by the Applicant’s assets. In order 
to insure against this possibility Appli¬ 
cant represents that it will include in all 
of its material contracts a provision 
limiting Applicant's creditors to claims 
against its assets and that the Adviser 
will indemnify Applicant’s Limited Part¬ 
ners against any liability as general 
partners incurred while it acts as in¬ 
vestment adviser. 

Applicant states that the IRS Ruling 
is also expected to be conditioned on the 
retention by the General Partners or 
their successors of not less than 1%, in 
aggregate, of Applicant’s outstanding 
Shares. It is represented that the Ad¬ 
viser’s subsidiary will contribute any 
capital necessary for the General Part¬ 
ners in the aggregate to initially own 
and thereafter maintain the percentage 
of Applicant’s Shares required by the 
IRS Ruling until the subsidiary may 
withdraw or is replaced as a Non- 
Managing General Partner. Applicant 
further represents that the Adviser will 
undertake to guarantee its subsidiary’s 
commitments to supply and maintain 
capital to meet the 1% ownership re¬ 
quirement. It is submitted that the Gen¬ 
eral Partners will also commit not to 
tender for redemption Shares held by 
them or accept distributions in cash if 
by doing so the aggregate interest of the 
General Partners in the Applicant’s 
Shares would fall below 1%. 

Limited Partners may redeem their 
Shares for the net asset value next 
computed after receipt of a redemption 
request in good ordeY which may be paid 
at Applicant's option in cash or securi¬ 
ties having the same value as the net 
asset value of the Shares redeemed. Ap¬ 
plicant represents that for five years 
after the Exchange Date, redemptions 
in kind will be paid in securities, in¬ 
cluding restricted securities, of the same 
issuer as deposited by the redeeming 


Partner to the extent that these securi¬ 
ties are in Applicant’s portfolio. 

Section 2(a)(3). Section 2(a)(3)(D) 
of the Act defines ’‘affiliated persons” of 
another person as “any * • • partner 
of such other person”. It is submitted 
that investors in the Applicant by be¬ 
coming Limited Partners may, pursuant 
to Section 2(a) (3) (D), be deemed to be 
affiliated persons of Applicant. Appli¬ 
cant believes that its Limited Partners 
are the equivalent of shareholders of a 
corporation. Applicant submits that, 
since being a shareholder of a corpora¬ 
tion does not, by itself, form the basis 
for affiliation under the Act, a Limited 
Partner of Applicant should likewise not 
be deemed to be an “affiliated person” 
of Applicant by such status alone. Appli¬ 
cant, therefore, requests, pursuant to 
Section 6(c) of the Act, an order ex¬ 
empting any person from the definition 
of “affiliated person” of Applicant who 
would come within the definition solely 
because he was a Limited Partner of Ap¬ 
plicant. The exemption would not apply 
to any Limited Partner who is an “affili¬ 
ated person” of Applicant by any other 
reason. 

Section 2(a) (19 ). Section 10(a) of the 
Act provides that no registered invest¬ 
ment company shall have a board of di¬ 
rectors more than 60 percent of the 
members of which are persons who are 
interested persons of such registered 
company. Section 2(a) (12) of the Act 
defines “director” to include any direc¬ 
tor of a corporation or any person per¬ 
forming similar functions with respect 
to any organization, whether incorpor¬ 
ated or unincorporated. 

Section 2(a) (19) (A) of the Act pro¬ 
vides, in part, that an “interested per¬ 
son” of another person, when the other 
person is an investment company, means 
(1) any affiliated person of such com¬ 
pany and (2) any interested person of 
any investment adviser for such com¬ 
pany. Section 2(a) (19) (B) of the Act 
provides, in part, that an “interested 
person” of another person, when the 
other person is an investment adviser for 
any investment company, means any af¬ 
filiated person of such investment ad¬ 
viser. Section 2<a) (3> (D) of the Act pro¬ 
vides, in part, that an “affiliated person” 
of another person means any partner or 
co-partner of such person. 

Applicant currently has three Manag¬ 
ing General Partners, all of whom are 
interested persons of the Adviser, and 
two Non-Managing General Partners, 
the Adviser and its subsidiary. Applicant 
proposes to add four more Managing 
General Partners, each of whom pres¬ 
ently serves as a non-interested director 
of other investment companies advised 
by the Adviser. Applicant states that 
these individuals, upon becoming Man¬ 
aging General Partners, would become 
partners in Applicant and co-partners 
with the Adviser and Us interested per¬ 
sons. Applicant contends that, unless its 
Managing General Partners are exempt¬ 
ed from the provisions of Section 2(a) 
(19) of the Act, Applicant will be un¬ 
able to comply with Section 10(a) be¬ 


cause all of its Managing General Part¬ 
ners will be interested persons of Appli¬ 
cant. This is because each Managing 
General Partner would be (1) a partner 
and thus an affiliated person of the Ap¬ 
plicant and (2) a co-partner and thus 
an affiliated person of the Adviser and 
therefore an interested person of the 
Adviser and of Applicant by virtue of 
Section 2(a) (19) (A) of the Act. 

However, Section 2(a) (19) further 
provides that, “No person shall be deemed 
to be an interested person of an in¬ 
vestment company solely by reason of 
his being a member of its board of direc¬ 
tors • * Applicant maintains that the 
only relationship in which the Managing 
General Partners are partners in Ap¬ 
plicant or co-partners of the Adviser is 
one in which they function as the equiva¬ 
lent of a board of directors of Applicant. 
Based on the foregoing. Applicant re¬ 
quests an order, pursuant to Section 6(c) 
of the Act, exempting Applicant and its 
General Part ers from the provisions of 
Section 2(a) (19) to the extent that the 
General Partners are interested persons 
of any other person solely because they 
are General Partners of Applicant or co¬ 
partners in Applicant of General Part¬ 
ners who are interested persons of such 
other person. The requested exemption 
would extend to General Partners of Ap¬ 
plicant in their capacities as non- inter¬ 
ested directors of other investment com¬ 
panies advised by the Adviser. 

Section 18(f ). Section 15,523(1) of the 
California Partnership Act provides that 
limited partners are entitled to priority 
over general partners to distributions in 
liquidation. The Partnership Agreement 
will provide that upon dissolution the 
Partners share pro rata in the Ap¬ 
plicant’s assets based upon the number 
of Shares held without regard to whether 
such Shares are held as a General or 
Limited Partner. In the event that Ap¬ 
plicant’s assets arc less than capital con¬ 
tributed, and, under the California Part¬ 
nership Act limited partners are found to 
be entitled to receive more than such 
prorata share, holders of Shares as Lim¬ 
ited Partners would be preferred over 
holders of Shares as General Partners. 

Section 18(f)(1) of the Act provides, 
in pertinent part, that it shall be unlaw¬ 
ful for any registered open-end company 
to issue any class of senior security or to 
sell any senior security of which it is the 
issuer. Section 18(g) of the Act defines 
“senior security” to mean, in pertinent 
part, any stock of a class having priority 
over any other class as to distribution of 
assets or payment of dividends. 

To the extent that Shares held by Lim¬ 
ited Partners may be deemed to be senior 
securities because the California Part¬ 
nership Act creates a priority. In liquida¬ 
tion. in favor of limited partners, such 
priority, Applicant contends, runs in 
favor of the persons whom the Act is in¬ 
tended to protect. Accordingly, Applicant 
requests, pursuant to Section 6(0 of the 
Act, an order of exemption from the 
provisions of Section 18(f) to the extent 
that the California Partnership Act pro¬ 
vides a preference for Shares held by 
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Limited Partners over Shares held by 
General Partners. 

Section 22(e). As noted above, each of 
the General Partners of the Applicant 
will commit not to tender Shares held by 
him for redemption if by doing so the 
aggregate interest of all the General 
Partners in Applicant’s Shares would 
fall below the 1% interest required to 
maintain partnership tax status. 

Section 22(e) of the Act provides, in 
pertinent part, that no registered invest¬ 
ment company shall suspend the date of 
redemption or postpone the date of pay¬ 
ment or satisfaction upon redemption 
of any redeemable security in accordance 
with its terms for more than seven days 
after tender of such security. Section 
47(b) of the Act provides, in part, that 
every contract the performance of which 
involves the violation of, or the continu¬ 
ance of any relationship or practice in 
violation of, any provision of the Act. or 
any rule, regulation, or order thereunder 
shall be void. 

Applicant submits that the commit¬ 
ment of the General Partners not to 
tender is similar to the commitment of 
the original subscribers to the shares of 
an investment company organized as a 
corporation, that they are taking the 
shares with an investment intent. Ap¬ 
plicant further submits that this com¬ 
mitment only applies to the General 
Partners and would not extend to public 
investors who could only benefit from 
the commitment. To prevent a General 
Partner from tendering his Shares for re¬ 
demption in violation of his commitment 
and alleging, upon doing so, that the 
commitment was in contravention of 
Section 22(e) and therefore void under 
Section 47(b) of the Act, Applicant re¬ 
quests, pursuant to Section 6(c) of the 
Act, an exemption from Section 22(e). 
This would permit the Applicant to ob¬ 
tain enforcement of the commitments by 
its General Partners in the event of their 
violation. 

Section 6(c) of the Act provides, in 
part, that the Commission may condi¬ 
tionally or unconditionally exempt any 
person, security, or transaction, or any 
class or classes of persons, securities, or 
transactions from any provisions of the 
Act or of any rule or regulation under the 
Act, if and to the extent such exemption 
is necessary or appropriate in the public 
interest and consistent with the protec¬ 
tion of investors and the purposes fairly 
intended by the policy and provisions of 
the Act. Applicant submits that the re¬ 
quested exemptions are necessary and 
appropriate in the public interest and 
consistent with the protection of inves¬ 
tors and the purposes of the Act. 

Notice is further given that any inter¬ 
ested person may, not later than Febru¬ 
ary 12, 1976, at 12:30 p.m., submit to the 
Commission in writing a request for a 
nearing on the matter accompanied by 
a statement as to the nature of his inter¬ 
est, the reason for such request, and the 
issues, if any, of fact or law proposed to 
be controverted, or he may request that 
he be notified if the Commission shall 
order a hearing thereon. Any such com¬ 
munication should be addressed: Secre¬ 


tary, Securities and Exchange Commis¬ 
sion, Washington, D.C. 20549. A copy of 
such request shall be served personally 
or by mail (air mail if the person being 
served is located more than 500 miles 
from the point of mailing) upon Appli¬ 
cant at the address stated above. Proof 
of such service (by affidavit, or in case 
of an attomey-at-law. by certificate) 
shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated 
under the Act. an order disposing of the 
application will be issued as of course 
following said date unless the Commis¬ 
sion thereafter orders a hearing upon 
request or upon the Commission's own 
motion. Persons who request a hearing, 
or advice as to whether a hearing is or¬ 
dered, will receive any notices and orders 
issued in this matter, including the date 
of the hearing (if ordered) and any post¬ 
ponements thereof. 

For the Commission, by the Division of 
Investment Management Regulation, 
pursuant to delegated authority. 

[seal! George A. Fitzsimmons, 

Secretary. 

IFR Doc.76-2579 Filed 1-28-76:8:45 anil 


(Release No. 12036] 

BUNKER RAMO CORP. ET AL. 

Order Granting Exemptions From 
Registration 

January 22, 1976. 

In the matter of Bunker Ramo Corp. 
(“Bunker Ramo"), P.C. Service Corp. 
("PCSC"), Quotron Systems, Inc. ("Quo¬ 
tron") . 

Section llA(b)(l) of the Securities 
Exchange Act of 1934 (the "Act") pro¬ 
vides that "it shall be unlawful for any 
securities information processor unless 
registered in accordance with this sub¬ 
section, directly or indirectly to make use 
of the mails or any means or instrumen¬ 
tality of interstate commerce to perform 
the functions of a securities information 
processor." 1 Bunker Ramo, PCSC and 
Quotron each are securities information 
processors within the definition of Sec¬ 
tion 3(a) (22) A of the Act and also exclu¬ 
sive processors within the definition of 
Section 3(a) (22) (B) of the Act.= Section 
llA(bMl) provides that "the Commis¬ 
sion, by rule or order, upon its own mo¬ 
tion or upon application, may condition¬ 


's US.C. § 78k-l(b) ( 1 ) (1975). 

3 15 U.S.C. § 78c(a) (22) (A) and (B) 

(1975). Section HA(b)(l) of the Act (15 
U.S.C. § 78k-l(b) (1) provides that “a securi¬ 
ties information processor not acting as fan] 
exclusive processor • * • is exempt from the 
requirement to register in accordance with 
this subsection unless the Commission, by 
rule, or order, finds that the registration of 
such securities information processor is 
necessary or appropriate in the public in¬ 
terest, for the protection of investors, or for 
the achievement of the purposes of this sec¬ 
tion.” The Commission has not made such 
findings and thus only those securities infor¬ 
mation processors which are also exclusive 
processors are required to register or seek an 
exemption from registration. 


ally or unconditionally exempt any secu¬ 
rities information processor . . . from 
any provision of this section or the rules 
or regulations thereunder, if the Com¬ 
mission finds that such exemption is con¬ 
sistent with the public interest, the pro¬ 
tection of investors, and the purposes of 
this section, including maintenance of 
fair and orderly markets in securities and 
the removal of impediments to and per¬ 
fection of the mechanism of a national 
market system." a 

Bunker Ramo. PCSC and Quotron each 
have applied for an exemption from the 
registration requirement of Section 11A 
(b>(l) and the Commission has pub¬ 
lished notice of, and provided an oppor¬ 
tunity for comment upon, those applica¬ 
tions. * 4 * * * * 9 On November 26, 1975 the Com¬ 
mission issued an order granting these 
applicants a temporary exemption from 
registration through January 22, 1976 
and extending the comment period upon 
their applications until December 22, 
1975.'* The Commission now finds, con¬ 
sistent with the provisions of Section 11A 
(b) (1) and upon the terms and condi¬ 
tions stated herein, that it is appropriate 
to grant exemptions to these applicants. 

Bunker Ramo Corporation 

Bunker Ramo is a securities informa¬ 
tion processor engaged on an exclusive 
basis on behalf of the National Associa¬ 
tion of Securities Dealers ("NASD"), a 
registered securities association, in col¬ 
lecting, processing and preparing quota¬ 
tions for distribution or publication on 
NASDAQ, a system designed, developed, 
owned and operated by Bunker Ramo. 
It is understood that on or about Febru¬ 
ary 7, 1976 an arrangement is to be con¬ 
cluded between the NASD and Bunker 
Ramo regarding NASDAQ whereby 
Bunker Ramo will sell to the NASD all 
of the equipment and programs it uses in 
performing its present services for the 
NASD. Bunker Ramo states that, subse¬ 
quent to that sale, it will not own the 
equipment, contract with subscribers,'* 
make managerial decisions as to securi¬ 
ties listed or eligible subscribers, nor re¬ 
tain revenue from the system, but will 
only be engaged contractually by the 
NASD to provide technical assistance 
necessary to permit NASD to operate the 
system effectively and efficiently. 

While the functions presently per¬ 
formed by Bunker Ramo would require 
registration, the Commission finds that 
in view of the impending sale it is not 
necessary or appropriate to require 


* 15 U.S.C. §78k-l (b)(1) (1975). 

4 Blinker Ramo filed its application for ex¬ 

emption on October 23, 1975; PCSC filed on 

October 20, 1975; and Quotron filed on Octo¬ 
ber 24. 1975. The Commission published 
notice of the applications and requested com¬ 
ments thereon by Release No. 34-11772 (Octo¬ 
ber 29. 1975). 40 FR 51514 (November 5. 

1975), 8 SEC Docket 414 (November 25, 1975). 

D Release No. 34-11874 (November 26. 1975). 
40 FR 56987 (December 5, 1975), 8 SEC 
Docket 538 (December 9. 1975). 

9 Bunker Ramo wUl continue to contract 
with Level 1 subscribers which receive repre¬ 
sentative bid-ask information from Bunker 
Ramo In its capacity as a vendor. 
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Bunker Ramo to register for the time 
remaining before such sale is consum¬ 
mated. After the sale to NASD, Bunker 
Ramo, as a contractual party engaged to 
assist the NASD in the performance of 
its securities information processing 
functions, may be considered to be con¬ 
tinuing to perform functions which de¬ 
fine it as an exclusive processor. In the 
absence of any ownership, control, or 
decision-making authority by Bunker 
Ramo. however, the Commission does not 
believe registration by Bunker Ramo 
would achieve any statutory purpose 
which cannot also be met by imposing 
minimal conditions upon an exemption 
of Bunker Ramo from the registration 
requirement. To implement the statutory 
purposes of Section llA(b), the grant of 
Bunker Ramo’s exemption subsequent to 
the sale described herein is conditional 
upon Bunker Ramo’s compliance with 
the provisions of Section 17(b) of the 
Act as applicable to registered securities 
information processors and insofar as 
Bunker Ramo maintains records which 
relate to the performance of exclusive 
processing functions on behalf of the 
NASD. 

Accordingly, the Commission finds that 
the continuance of its November 26, 1975 
Order with respect to Bunker Ramo from 
January 22, 1976 through the date of 
sale, but not to exceed April 1, 1976, and 
the exemption upon the conditions stated 
herein are consistent with the public in¬ 
terest, the protection of investors, and 
the purposes of Section 11 A, including 
the maintenance of fair and orderly mar¬ 
kets in securities and the removal of 
impediments to and perfection of the 
mechanism of a national market system. 

P. C. Service Corp. 

PCSC is a wholly-owned subsidiary of 
the Pacific Stock Exchange, Incorporated 
(“PSE”) and is a securities information 
processor which, among other things, en¬ 
gages on an exclusive basis on behalf of 
the PSE, a national securities exchange, 
in processing and preparing for distri¬ 
bution or publication information with 
respect to transactions effected on the 
PSE. PCSC and PSE have stated that 
there are no present plans for involve¬ 
ment by PCSC in the PSE tape or in col¬ 
lecting, processing, or transmitting PSE 
quotes. 

We have determined that PCSC 
should, and both PCSC and PSE have 
agreed that they will, be governed by the 
requirements of Section HA(b) (5) (A) 
and any rules adopted thereunder with 
respect to notice of prohibitions or limi¬ 
tations of access to services, to file such 
reports as may be required of registered 
securities information processors under 
Section 17(a) (1) or any rule hereunder, 
and to permit inspection of its records 
under Section 17(b) of the Act. 

In view of the de minimus activities of 
PCSC as an exclusive processor, and upon 
the condition that these agreements and 
undertakings are observed by PSE and 
PCSC, the Commission finds that no ad¬ 
ditional regulatory purpose would be 
achieved by requiring PCSC to register. 


The Commission also finds that an ex¬ 
emption upon the conditions stated here¬ 
in would be consistent with the public 
interest, the protection of investors, and 
the purposes of Section 11 A, including 
the maintenance of fair and orderly mar¬ 
kets in securities and the removal of im¬ 
pediments to and perfection of the me¬ 
chanism of a national market system. 

Quotron Sytems, Inc. 

Quotron is a publicly-owned company 
which, among other things, performs the 
functions of a securities information 
processor on an exclusive basis on be¬ 
half of the Chicago Board Options Ex¬ 
change, Midwest Stock Exchange, and 
Boston Stock Exchange and proposes to 
perform such functions on an exclusive 
basis on behalf of the Pacific Stock Ex¬ 
change. Quotron performs the functions 
defined in Section 3(a) (22) by designing, 
developing, and maintaining systems for 
the collection, processing, and prepara¬ 
tion for distribution or publication of in¬ 
formation with respect to transactions 
or quotations on such exchanges and 
which are provided to the above-named 
national securities exchanges by means 
of service contracts or otherwise. 

We have determined that Quotron 
should, and Quotron agrees that it will, 
as a condition of an exemption, under¬ 
take to comply with the notice require¬ 
ments of Section HA(b) (5) (A) and any 
rule adopted thereunder with respect to 
notice of prohibitions or limitations of 
access to services, to file such reports as 
may be required of registered securities 
information processors under Section 17 
(a)(1) or any rule thereunder, and to 
permit inspection of its records under 
Section 17(b) of the Act. 7 Upon the con¬ 
dition that these agreements and under¬ 
takings are observed by Quotron, the 
Commission finds that no additional reg¬ 
ulatory purpose would be achieved by 
registration of Quotron and that an ex¬ 
emption upon the conditions stated here¬ 
in would be consistent with the public 
interest, the protection of investors, and 
the purposes of this section, including 
the maintenance of fair and orderly 
markets in securities and the removal of 
impediments to and perfection of the 
mechanism of a national market system.* 

Accordingly, it is ordered pursuant to 
Section HA(b) (1) of the Act that, with 
respect to Bunker Ramo, the Order 
Granting Temporary Exemption dated 


7 Each of the exempted exclusive proces¬ 
sors, of course, retains the right to seek an 
exemption from any future reporting. Inspec¬ 
tion, or other requirement to which It may 
have consented to be bound as a condition of 
its initial, or any subsequent, exemption. 

•These exemptions are granted upon the 
Commission’s understanding of the functions 
performed by each of the applicants on an 
exclusive basis at the time of its application. 
The Commission, pursuant to Section 11A 
<b) (1), has authority to amend or withdraw 
the exemptions when and If necessary or ap¬ 
propriate. Accordingly, notice of any material 
changes in, or additions to, functions per¬ 
formed on an exclusive basis by any appli¬ 
cant should be provided to the Commission 
In a timely manner. 


November 26, 1975 be and hereby is con¬ 
tinued until Bunker Ramo consummates 
the sale of the NASDAQ system to the 
NASD or until April 1, 1976, whichever 
shall first occur. 

It is further ordered, pursuant to Sec¬ 
tion llA(b) (1) of the Act, and upon the 
conditions stated herein, that PCSC and 
Quotron, effective immediately, and 
Bunker Ramo, effective upon consumma¬ 
tion of the sale of NASDAQ to the NASD, 
are hereby granted exemptions from 
registration as securities information 
processors. 

By the Commission. 

[seal! George A. Fitzsimmons. 

Secretary 

(FR Doc.76-2581 Filed 1-28-76;8 .45 am| 


[File No. 20-2112AIJ 

CAVALIER OIL & GAS COMPANY, INC. 

Temporary Suspension Order and Notice of 
Opportunity for Hearing 

In the matter of the following offering 
slieet(s) filed by Cavalier Oil & Gas Com¬ 
pany, Inc.: 

(File No. 20-2112A1) on July 30, 1975 and 
refiled on November 13, 1975, covering non¬ 
producing working Interests in the Cavalier 
Oil & Gas Company, Inc. — Benefield Estate 
Lease #1. 

Cavalier Oil & Gas Company, Inc. hav¬ 
ing filed the above offering sheet with the 
Securities and Exchange Commission 
pursuant to Regulation B of the General 
Rules and Regulations under the Securi¬ 
ties Act of 1933 as amended, for the pur¬ 
pose of obtaining an exemption from 
registration with respect to a proposed 
public offering of securities as specified in 
said offering sheet; and 

The Commission having reason to 
believe, after filing of the offering sheet 
that: 

1. No exemption is available for this 
offering under Regulation B because the 
offeror failed to comply with Rule 330 

(a) and (b) (17 CFR 230.330(a) and 

(b) 1 in that the offeror filed an offering 
sheet relating to the Benefield Estate 
Lease #1 with the Commission and de¬ 
livered copies thereof to prospective in¬ 
vestors and purchasers when such offer¬ 
ing sheets made untrue statements of 
material facts and omitted to state mate¬ 
rial facts necessary in order to make the 
statements made, in the light of the cir¬ 
cumstances under which they were made, 
not misleading, including but not limited 
to the following: 

a. That Cavalier Oil & Gas Company. 
Inc. omitted to state that it does not 
own any interest in the lease in which 
it is selling fractional undivided working 
interests to investors; and 

b. That Cavalier Oil & Gas Company. 
Inc. omitted to state that it is not finan¬ 
cially able to refund the proceeds of the 
offering to investors in the event that no 
well is drilled on the lease. 

2. No exemption is available for this 
offering under Regulation B because the 
offeror made the offering in violation of 
the anti-fraud provisions of Section 17 
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< a> of tlie Securities Act of 1933 and 
Section 10(b) of the Securities Exchange 
Act of 1934, and Rule 10b-5 thereunder, 
in that the offeror, while engaged in the 
offer and sale of fractional undivided in¬ 
terests in the Benefield Estate Lease #1, 
directly and indirectly made use of the 
mails and means and instruments of 
transportation and communication in in¬ 
terstate commerce and of the means and 
instrumentalities of interstate commerce, 
and in such connection with such offer 
and sale made to prospective investors 
and purchasers untrue statements of ma¬ 
terial facts and omitted to state circum¬ 
stances under which they were made, not 
misleading, including but not limited to: 

a. That Cavalier Oil & Gas Company. 
Inc. omitted to state that it does not own 
any interest in the lease in which it is 
selling fractional undivided working in¬ 
terests to investors; and, 

b. That Cavalier Oil & Gas Company, 
Inc. omitted to state that it is not finan¬ 
cially able to refund the proceeds of the 
offering to investors in the event that no 
well is drilled on the lease. 

It is ordered, pursuant to Rule 334(a) 
of the General Rules and Regulations 
promulgated by the Commission under 
the Securities Act of 1933, as amended, 
that the exemption available pursuant to 
Regulation B under Section 3(b) of said 
Act with respect to said offering sheet be, 
and hereby is, temporarily suspended 
pending a final hearing thereon with re¬ 
spect to the objections hereinbefore 
enumerated. 

It is further ordered that each person, 
on whose behalf said offering sheet was 
filed, be, and hereby is, given notice that 
each such person is entitled to a hearing 
before the Commission, or an officer or 
officers of, and designated by, the Com¬ 
mission, for the purpose of determining 
such matters; that upon receipt of a 
written request from such a person with¬ 
in thirty days after the date of this order 
the Commission will, for the purpose of 
determining such matters, set the matter 
for hearing at a place to be designated by 
the Commission, within thirty days after 
receipt of such request; and that notice 
of the time and place of such hearing 
will thereupon be promptly given by the 
Commission. 

Notice is directed to Rule 336(b) which 
provides that if no hearing is requested 
and none is ordered by the Commission, 
the order shall become permanent on the 
thirtieth day after its entry and shall re¬ 
main in effect unless or until it is mod¬ 
ified or vacated by the Commission. 

It is further ordered, pursuant to Rule 
7 of the Commission's Rules of Practice, 
that if such a person does request a hear¬ 
ing pursuant to Rule 336 of Regulation 
B that such person shall file an answer 
to the allegations contained in this order 
within 15 days of requesting such a hear¬ 
ing. 

Notice is directed to Rule 7(c) of the 
Commission's Rules of Practice which 
Provides that any allegation not denied 
shall be deemed to be admitted. 


By the Commission. 

I seal 1 George A. Fitzsimmons, 
Secretary . 

(FR Doc.76-2586 Filed 1-28-76:8:45 am) 


|Rel. No. 19367; (70-5760)] 

COLUMBIA GAS SYSTEM, INC., ET AL. 

Proposed Allocation of Consolidated Tax 
Liabilities 

January 22, 1976. 

In the matter of the Columbia Gas 
System, Inc., 20 Montchanin Road. Wil¬ 
mington. Delaware 19807; Columbia Gas 
Transmission Corp.; Columbia Gas of 
Ohio, Inc.; Columbia Gas of West Vir¬ 
ginia, Inc.; Columbia Gas of Kentucky, 
Inc.; Columbia Gas of Virginia, Inc.; 
Columbia Gas of Pennsylvania. Inc.; 
Columbia Gas of New York, Inc.; Colum¬ 
bia Gas of Maryland. Inc.; Columbia 
Hydrocarbon Corp.. The Inland Gas 
Company, Inc.: Columbia LNG Corp.; 
Columbia Gas Development of Canada 
Ltd.; Columbia Coal Gasification Corp.; 
Columbia Gas Development Corp.; 
Columbia Gas System Service Corp.; 
Gulf Transmission Co.; and Columbia 
Alaskan Gas Transmission Corp. 

Notice is hereby given that The 
Columbia Gas System. Inc. (“Colum¬ 
bia") , a registered holding company, and 
its subsidiary companies named above 
have filed with this Commission a joint 
declaration, and an amendment thereto, 
under Sections 12(b) and 12(f) of the 
Public Utility Holding Company Act of 
1935 (“Act") and Rules 24 and 45 pro¬ 
mulgated thereunder regarding the fol¬ 
lowing proposed transactions. All inter¬ 
ested persons are referred to the joint 
declaration, which is summarized below, 
for a complete statement of the proposed 
transaction. 

By order dated June 12, 1973 (HCAR 
No. 18000), the Commission authorized 
Columbia to allocate the system's con¬ 
solidated Federal income tax liability for 
the years 1973 and 1974 by a method 
other than prescribed by Rule 45(b) (6). 
Columbia and its subsidiaries now pro¬ 
pose to extend the Commission's author¬ 
ization under Rule 45(a) for the taxable 
years 1975 and 1976. 

The major part of the exploration and 
development activities within the Colum¬ 
bia system are centered in three of 
Columbia's non-utility subsidiaries, 
Columbia Gas Development Corporation 
(“Development U.S."), Columbia Gas 
Development of Canada. Ltd. (“Develop¬ 
ment Canada"), and Columbia Coal 
Gasification Corporation (“Coal Gasifi¬ 
cation"). Due to the expanded explora¬ 
tion and development program made 
necessary by the growing system demand 
for natural gas, these three companies 
have required substantial contributions 
of capital from Columbia. In connection 
with their activities, the three companies 
have incurred tax losses. 

The combined expenditures by Devel¬ 
opment U.S., Development Canada and 
Coal Gasification for exploration and for 


development and/or research during 

1975 and 1976 are estimated to be $44,- 
000,000 and $53,000,000, respectively. It 
is also estimated that these companies 
will have tax losses of $15,200,000 for 
each of these years. 

When the losses of Development U.S., 
Development Canada, and Coal Gasifica¬ 
tion are included in the consolidated tax 
return for the Columbia system, the con¬ 
solidated tax liability is reduced. Under 
Rule 45(b)(6), the benefit of this tax 
reduction is allocated to companies in 
the consolidated group other than those 
whose tax losses gave rise to the tax sav¬ 
ings, thus depriving the latter of the tax 
savings which might otherwise be ap¬ 
plied in furtherance of their continuing 
exploration and development activities. 
In general, the declaration seeks author¬ 
ization to allocate consolidated taxes in 
a manner which would initially remit the 
consolidated tax savings arising from 
their tax losses to the three exploration 
subsidiaries hi aid of their development 
programs. 

To overcome the claimed inequities re¬ 
sulting from a strict adherence to the 
tax allocation provisions of Rule 45(b) 
(6), certain deviations therefrom are 
proposed as follows: 

1. For the years 1975 and 1976, Co¬ 
lumbia, while computing the system’s 
consolidated tax liabilities in the usual 
manner, will for purposes of assessing 
liability among the individual companies 
of the system add back the reduction 
in such tax liabilities generated from 
any tax losses of Development U.S. De¬ 
velopment Canada and Coal Gasification 
resulting from their exploration, devel¬ 
opment and/or research activities for 
the obtaining of additional gas revenues. 

2. The consolidated taxes as so ad¬ 
justed will then be apportioned among 
the system companies other than De¬ 
velopment U.S., Development Canada 
and Coal Gasification in accordance 
with the procedure of Rule 45(b) (6). The 
cash difference between the adjusted 
consolidated tax liability and the actual 
consolidated tax liability will be remitted 
by Columbia to Development U.S., De¬ 
velopment Canada and Coal Gasifica¬ 
tion in proportion to their respective 
tax losses, if any. incurred in 1975 and 

1976 for use in further exploration and 
development work. 

3. In future years when Development 
U.S. or Development Canada or Coal 
Gasification have net taxable income 
they, or any of them, may be entitled 
to tax credits as a result of the loss 
carry-back or carry-over provisions of 
Section 172(b) of the Internal Revenue 
Code of 1954 in order to comply with 
the separate return limitations required 
by Rule 45(b)(6). To the extent that 
those companies receive tax benefits 
pursuant to paragraphs 1 or 2 above, 
such benefits would be applied to reduce 
any credits in future years to which any 
of those three companies might other¬ 
wise be entitled under the separate re¬ 
turn limitations of Rule 45(b)(6). 
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4. Subject to paragraph 3, in no event 
will the tax allocated to any subsidiary 
company of Columbia exceed the amount 
of tax of such company based upon a 
separate return computed as if such com¬ 
pany has always filed its tax return on 
a separate return basis. 

Under the proposals set forth above, 
the actual consolidated tax liabilities of 
the Columbia system will not change. 
What will change is the allocation of that 
tax among the members of the group so 
that any tax credits remitted to the three 
exploration companies would be matched 
by an equal aggregate increase in the tax 
allocation to other members of the group 
having taxable income. Nevertheless, un¬ 
der the proposed method of allocation, 
the resulting tax allocation to each of 
the Columbia subsidiaries having tax¬ 
able income, although larger than would 
be the case under strict adherence to 
Rule 45(b)(6). is still smaller than the 
tax liability of each such company on a 
separate return basis. Declarants state 
that the proposed tax allocation has no 
effect on the cost of service treatment 
given to Columbia’s distribution com¬ 
panies by regulatory commissions having 
jurisdiction over rates. 

It is stated that the proven developed 
reserves at yearend for Development 
U.S. are 345,454 MMCF at a cost of 33e 
per Mcf. Development Canada had 
proven and probable reserves of 58,339 
MMCF at 26c* per Mcf for the same 
period. 

Declarants request permission to file 
on an annual basis the certificates of 
notification required by Rule 24 under 
the Act. It is stated that no State com¬ 
mission and no Federal commission, 
other than this Commission, has juris¬ 
diction over the proposed transactions. 
A statement of the fees and expenses 
incurred in connection with the pro¬ 
posed transaction will be supplied by 
amendment. 

Notice is further given, that any in¬ 
terested person may. not later than Feb¬ 
ruary 17, 1976, request in writing that a 
hearing be held on such matter, statii j 
the nature of his interest, the reasons 
for such request, and the issues of fact or 
law raised by said amended declaration 
which he desires to controvert; or he 
may request that he be notified if the 
Commission should order a hearing 
thereon. Any such request should be ad¬ 
dressed: Secretary, Securities and Ex¬ 
change Commission, Washington, D.C. 
20549. A copy of such request should be 
served personally or by mail (air mail if 
the person being served is located more 
than 500 miles from the point of mail¬ 
ing) upon the declarants at the above- 
stated address, and proof of service (by 
affidavit or, in case of an attorney at 
law, by certificate) should be filed with 
the request. At any time after said date, 
the declaration, as amended or as it may 
be further amended, may be permitted 
to become effective as provided in Rule 
23 of the General Rules and Regulations 
promulgated under the Act, or the Com¬ 
mission may grant exemption from such 
rules as provided in Rules 20(a) and 100 
thereof or take such other action as it 


may deem appropriate. Persons who re¬ 
quest a hearing or advice as to whether 
a hearing is ordered will receive any 
notices and orders issued in this matter, 
including the date of the hearing (if 
ordered) and any postponement thereof. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele¬ 
gated authority. 

[sealI George A. Fitzsimmons, 

Secretary. 

[FR Doc.76-2582 Piled 1-28-76;8:45 ami 


[Rel. No. 120351 

CONSOLIDATED TAPE ASSOCIATION, 

ET AL. 

Order Granting Registrations as Securities 
Information Processors 

January 22, 1976. 

In the matter of Consolidated Tape 
Association (“CTA”), Options Price 
Reporting Authority COPRA”), and 
Securities Industry Automation Corpora¬ 
tion ("SIAC”). 

Section llA(b)(l) of the Securities 
Exchange Act of 1934 (the ' Act”) pro¬ 
vides that "it shall be unlawful for any 
securities information processor unless 
registered in accordance with this sub¬ 
section, directly or indirectly, to make 
use of the mails or any means or instru¬ 
mentality of interstate commerce to per¬ 
form the functions of a securities infor¬ 
mation processor.” 1 * CTA, OPRA and 
SIAC are securities information proc¬ 
essors within the definition of Section 
3(a) (22) (A) of the Act and exclusive 
procesors within the definition of Sec¬ 
tion 3(a) (22) (B) of the Act. 3 4 CTA, OPRA 
and SIAC have each filed, pursuant to 
Section HA(b) (2) and Rule HAb2-l 
thereunder, applications for registration 
as securities information processors and 
the Commission has published notice of, 
and provided an opportunity for com¬ 
ment upon, those applications.' On No¬ 
vember 26, 1975 the Commission issued 
an order granting these applicants a 
temporary exemption from registration 
through January 22, 1976 and extending 
the comment period upon their applica¬ 
tions until December 22, 1975/ 

The Commission has examined the in¬ 
formation and documents contained in 
each of the applicants’ filings with re¬ 
gard to performance capability, stand¬ 


* 15 U.S.C. § 78k-l(b) (1) (1975). 

a 15 U.S.C. § 78c(a) (22) (A, B) (1976). 

3 The CTA application was filed on Oc¬ 
tober 29, 1975 and comments were requested 
in Release No. 34-11779 (October 30, 1975). 
40 FR 51700 (November 6. 1975), 8 SEC 
ROCKET 297 (November 11, 1975): OPRA 
filed on November 12, 1975 and comments 
were requested in Release No. 34-11823 (No¬ 
vember 13. 1975). 40 FR 54317 (November 21. 
1975), 8 SEC DOCKET 414 (November 25, 
1975); and SIAC filed on October 20, 1975 
and comments were requested in Release No. 
34-11756 (October 21, 1975), 40 FR 50579 
(October 30. 1975), 8 SEC DOCKET 202 (No¬ 
vember 5, 1975). 

4 Release No. 34-11874 (November 26, 1975), 
40 FR 66987 (December 6, 1975), 8 8EC 
DOCKET 538 (December 9. 1975). 


ards and procedures for the collection, 
processing, distribution and publication 
of information with respect to quotations 
for, and transactions in, securities, per¬ 
sonnel qualifications, financial condition, 
and such other matters as the Commis¬ 
sion has determined to be germane to the 
provisions of the Act and the rules and 
regulations thereunder, or necessary or 
appropriate in furtherance of the pur¬ 
poses of Section 11 A. In addition, the 
Commission has reviewed all public com¬ 
ment letters which have been submitted 
concerning these applications. 

The Commission finds that, with re¬ 
spect to each of the specified functions 
as to which an application for registra¬ 
tion has been submitted, each of the se¬ 
curities information processors named 
herein is so organized, and has the ca¬ 
pacity, to be able to assure the prompt, 
accurate, and reliable performance of 
those functions as a securities informa¬ 
tion processor, comply with the provi¬ 
sions of the Act and the rules and regu¬ 
lations thereunder, cany out those func¬ 
tions in a manner consistent with the 
purposes of Section 11A and, insofar as 
it is acting as an exclusive processor, 
operate fairly and efficiently. 

It is therefore ordered, pursuant to 
Section HA(b)(3) of the Act, that the 
applications of CTA, OPRA and SIAC 
for registration as securities informa¬ 
tion processors be, and hereby are, 
granted. 

By the Commission. 

[seal] George A. Fitzsimmons, 
Secretary. 

[FR Doc.76-2583 Filed 1-28 76;8:45 am) 


| File Nos. 20-2098A2. 2U-2098A3. and 20- 
2098A41 

ENERGY MARKETING CONSULTANTS 

Temporary Suspension Order and 
Opportunity for Hearing 

In the matter of the following offering 
sheet(s) filed by Energy Marketing Con¬ 
sultants : 

(File No. 20 2098A2) on July 7. 1975 and 
refiled on November 19, 1975, covering non- 
producing working interests in the Energy 
Marketing Consultants — Ray Stanford Well 
# 1 . 

(File No. 20-2098A3) on August 6, 1975 
and refiled December 2. 1975, covering non¬ 
producing working Interests in the Energy 
Marketing Consultants—Ben Good A Well 
# 1 . 

(File No. 20-2098A4) on August 19. 1975, 
covering non-producing working interests in 
the Energy Marketing Consultants—Stiles 
"M" Lease. 

Energy Marketing Consultants having 
filed the above offering sheets with the 
Securities and Exchange Commission 
pursuant to Regulation B of the General 
Rules and Regulations under the Securi¬ 
ties Act of 1933 as amended, for the 
purpose of obtaining an exemption from 
registration with respect to a proposed 
public offering of securities as specified 
in said offering sheet; and 

The Commission having reason to be¬ 
lieve, after filing of the offering sheets 
that: 
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1. No exemption is available for this 
offering under Regulation B according 
to Rule 306(a)(2) [17 CFR 230.306(a) 
(2) I because Apollo Oil Corporation, Oil 
and Gas Producers, Inc., and William P. 
Maroski, affiliates of the offeror, were 

strained and enjoined temporarily on 
May 29. 1975. by the District Court of 
the State of Texas, in and for the Coun¬ 
ty of El Paso, from offering or selling 
securities in the form of fractional un¬ 
divided working interests in oil and gas 
leases, without complying with Sections 
7A and 12 of the Texas Securities Act. 

2. No exemption is available for this 
o' ering under Regulation B because the 
offering sheet used failed to comply with 
Rules 330(a) and 330)b> of Regula¬ 
tion B f 17 CFR 230.330(a) and (b>l by 
failing to disclose that on May 29. 1975, 
Apollo Oil Corporation, Oil and Gas 
Producers, Inc. and William P. Maroski, 
affiliates of the offeror, were restrained 
and enjoined temporarily by the Dis¬ 
trict Court of the State of Texas, in and 
for the County of El Paso, from offering 
or selling securities within and from the 
State of Texas, including securities in the 
form of fractional undivided working in¬ 
terests in oil and gas leases, without 
complying with Sections 7A and 12 of 
the Texas Securities Act. 

It is ordered, pursuant to Rule 334(a) 
of the General Rules and Regulations 
promulgated by the Commission under 
the Securities Act of 1933. as amended, 
that the exemption available pursuant to 
Regulation B under Section 3(b) of said 
Act with respect to said offering sheet be, 
and hereby is, temporarily suspended 
pending a final hearing thereon with re¬ 
spect to the objections hereinbefore 
enumerated. 

It is further ordered, that each per¬ 
son. on whose behalf said offering sheet 
was filed, be, and hereby is, given notice 
that each such person is entitled to a 
hearing before the Commission, or an 
officer or officers of, and designated by, 
the Commission, for the purpose of de¬ 
termining such matters, that upon re¬ 
ceipt of a written request from such a 
person within thirty days after the date 
of this order the Commission will, for 
the purpose of determining such mat¬ 
ters. set the matter for hearing at a place 
to be designated by the Commission, 
within thirty days after receipt of such 
request; and that notice of the time and 
place of such hearing will thereupon be 
promptly given by the Commission. 

Notice is directed to Rule 336(b) which 
provides that if no hearing is requested 
and none is ordered by the Commission, 
the order shall become permanent on 
the thirtieth day after its entry and 
shall remain in effect unless or until it is 
modified or vacated by the Commission. 

It is further ordered, pursuant to 
Rule 7 of the Commission’s Rules of 
Practice, that if such a person does re¬ 
quest a hearing, pursuant to Rule 336 
of Regulation B that such person shall 
file an answer to the allegations con¬ 
tained in this order within 15 days of 
requesting such a hearing. 

Notice is directed to Rule 7(c) of the 
Commission’s Rules of Practice which 


provides that any allegation not denied 
shall be deemed to be admitted. 

By the Commission. 

f seal 1 George A. Fitzsimmons, 

Secretary. 

[FR Doc.76-2587 Filed 1-28-76:8:45 am] 


(File Nos. 20-2006A32, 20-2006A33, 20- 

2O06A34, 20-2006A35, 20-2006A37. 20-2006- 

A38. 20-2006A39, 20-2006A40, 20-2006A41. 

20-2006A42, 20-2006A43. and 20-2006A441 

ENNTEX OIL & GAS CO. 

Temporary Suspension Order and 
Opportunity for Hearing 

In the matter of the following offering 
sheet(s) filed by EnnTex Oil & Gas Com¬ 
pany: 

(File No. 20-2006A32) on August 11, 1976, 
covering non-producing working Interests In 
the EnnTex OH Sc Gas Company—Hender- 
son-Gillespie Lease. 

(File No. 20-2006A33) on August 14. 1975. 
covering non-producing working interests in 
the EnnTex Oil Sc Gas Company—Irene 
Poirier Lease. 

(File No. 20-2006A34) on August 25, 1975. 
covering non-producing working Interests in 
the EnnTex Oil Sc Gas Company—No. 1 Angie 
Sitton Lease. 

(File No. 20-2006A35) on August 28. 1975. 
covering non-producing working interests in 
the EnnTex Oil & Gas Company—No. 1 Jim¬ 
mie Webb. 

(File No. 20-2006A37) on September 15, 
1975, covering non-producing working inter¬ 
ests in the EnnTex Oil Sc Gas Company—No. 1 
Irene Young. 

(File No. 20-2006A38) on September 23, 
1975, covering non-producing working inter¬ 
ests in the EnnTex Oil & Gas Company— 
Rogers Lease. 

(File No. 20-2006A39) on October 9. 1975, 
covering non-producing working interests 
In the EnnTex OH & Gas Company—Angela 
Hampton Lease #1. 

(File No. 20-2006A40) on October 15. 1975, 
covering non-producing working interests in 
the EnnTex Oil Sc Gas Company—Buzbee 
Ranch "A" Lease. 

FUe No. 20-2006A41) on October 15, 1975, 
covering non-producing working interests in 
the EnnTex Oil Sc Gas Company—Dillon 
Lease. 

(File No. 20-2006A42) on November 4, 
1975, covering non-producing working inter¬ 
ests In the EnnTex Oil Sc Gas Company— 
Miller-Warren Lease. 

(File No. 20-2006A43) on November 5, 1975, 
covering non-producing working interests in 
the EnnTex Oil & Gas Company—Buzbee 
Ranch “B” Lease. 

(File No. 20-2006A44) on November 10. 
1975, covering non-producing working Inter¬ 
ests In the EnnTex OH & Gas Company— 
John Cranz Lease. 

EnnTex Oil & Gas Company having 
filed the above offering sheets with the 
Securities and Exchange Commission 
pursuant to Regulation B of the General 
Rules and Regulations under the Secur¬ 
ities Act of 1933 as amended, for the pur¬ 
pose of obtaining an exemption from reg¬ 
istration with respect to a proposed pub¬ 
lic offering of securities as specified in 
said offering sheets; and 

The Commission having reason to be¬ 
lieve. after filing of the offering sheets 
that: 


1. No exemption is available for this 
offering under Regulation B according to 
Rule 306(a)(2) [17 CFR 230.306(a)(2)] 
because EnnTex Oil and Gas Company 
and LaPrada Oil and Gas Company, an 
affiliate of EnnTex Oil and Gas Company, 
were enjoined temporarily on November 
20, 1975, by the District Court of the 
State of Texas, in and for the County of 
Dallas, from offering or selling securities 
in the form of fractional undivided work¬ 
ing interests in oil and gas leases, without 
complying with Section 7A of the Texas 
Securities Act. 

2. No exemption is available for this 
offering under Regulation B because the 
offering sheet used failed to comply with 
Rules 330(a) and 330(b) of Regulation B 
117 CFR 230.330(a) and <b) 1 by failing 
to disclose that on November 20, 1975. 
EnnTex Oil and Gas Company and 
LaPrada Oil and Gas Company, an af¬ 
filiate of EnnTex Oil and Gas Company, 
were restrained and enjoined temporarily 
by the District Court of the State of 
Texas in and for the County of Dallas, 
from offering or selling securities within 
and from the State of Texas, including 
securities in the form of fractional un¬ 
divided working interests in oil and gas 
leases, without complying with Section 
7A of the Texas Securities Act. 

It is ordered, pursuant to Rule 334(a) 
of the General Rules and Regulations 
promulgated by the Commission under 
the Securities Act of 1933, as amended, 
that the exemption available pursuant to 
Regulation B under Section 3(b) of said 
Act with respect to said offering sheet 
be, and hereby is. temporarily suspended 
pending a final hearing thereon with 
respect to the objections hereinbefore 
enumerated. 

It is further ordered, that each person, 
on whose behalf said offering sheet was 
filed, be, and hereby is, given notice that 
each such person is entitled to a hearing 
before the Commission, or an officer or 
officers of, and designated by, the Com¬ 
mission, for the purpose of determining 
such matters; that upon receipt of a 
written request from such a person within 
thirty days after the date of this order 
the Commission will, for the purpose of 
determining such matters, set the matter 
for hearing at a place to be designated by 
the Commission, within thirty days after 
receipt of such request; and that notice 
of the time and place of such hearing will 
thereupon be promptly given by the 
Commission. 

Notice is directed to Rule 336(b) which 
provides that if no hearing is requested 
and none is ordered by the Commission, 
the order shall become permanent on the 
thirtieth day after its entry and shall 
remain in effect unless or until it is modi¬ 
fied or vacated by the Commission. 

It is further ordered, pursuant to Rule 
7 of the Commission’s Rules of Practice, 
that if such a person does request a hear¬ 
ing pursuant to Rule 336 of Regulation B 
that such person shall file an answer to 
the allegations contained in this order 
within 15 days of requesting such a 
hearing. 
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Notice is directed to Rule 7(c) of the 
Commission’s Rules of Practice which 
provides that any allegation not denied 
shall be deemed to be admitted. 

By the Commission. 

[seal] George A. Fitzsimmons. 

Secretary . 

|FR Doc.76-2588 Filed 1-28-76;8:45 ami 


(File Nos. 20-2086A4, 20-2086A5, 20-2086A6. 
20-2086A7. 20-2086A8, 20-2086A9. 20-2086A10J 

LAPRADA OIL & GAS CO. 

Temporary Suspension Order and 
Opportunity for Hearing 

In the matter of the following offering 
sheet(s) filed by LaPrada Oil & Gas Com¬ 
pany: 

(File No. 20—2086A4) on July 25. 1975. cov¬ 
ering non-producing working interests in the 
LaPrada Oil & Gas Company—#2 Earnestine 
Gillespie Lease. 

(File No. 20-2086A5) on August 15. 1975, 
covering non-producing working Interests In 
the LaPrada Oil & Gas Company—Power 
Estate Lease. 

(File No. 20-2086A6) on September 5, 1975. 
covering non-producing working interests in 
the LaPrada Oil & Gas Company—J. L. Minor 
Lease. 

File No. 20-2086A7) on September 26. 1975. 
covering non-producing working interests in 
the LaPrada Oil & Gas Company—Rogers 

(File No. 20-2086A7) on September 26. 1976. 
covering non-producing working Interests In 
the LaPrada Oil & Gas Company—Dillon 
Lease. 

(File No. 20-2086A9) on October 20, 1975, 
covering non-producing working interests In 
the LaPrada Oil & Gas Company — Buzbee 
Brothers Lease. 

(File No. 20-2086A10) on November 4, 1975. 
covering non-producing working interests In 
the LaPrada Oil & Gas Company — Inez Males 
Lease. 

LaPrada Oil & Gas Company having 
filed the above offering sheets with the 
Securities and Exchange Commission 
pursuant to Regulation B of the General 
Rules and Regulations under the Secu¬ 
rities Act of 1933 as amended, for the 
purpose of obtaining an exemption from 
registration with respect to a proposed 
public offering of securities as specified 
in said offering sheet; and 

The Commission having reason to be¬ 
lieve, after filing of the offering sheets 
that: 

1. No exemption is available for this 
offering under Regulation B according 
to Rule 306(a)(2) [17 CFR 230.306(a) 
(2)1 because LaPrada Oil and Gas Com¬ 
pany and EnnTex Oil and Gas Company, 
an affiliate of LaPrada Oil and Gas Com¬ 
pany, were enjoined temporarily on No¬ 
vember 20, 1975, by the District Court of 
the State of Texas, in and for the County 
of Dallas, from offering or selling securi¬ 
ties in the form of fractional undivided 
working interests in oil and gas leases, 
without complying with Section 7A of 
the Texas Securities Act. 

2. No exemption is available for this 
offering under Regulation B because the 
offering sheet used failed to comply with 
Rules 330(a) and 330(b) of Regulation B 


[17 CFR 230.330 (a) and (b) 1 by failing 
to disclose that on November 20. 1975, 
LaPrada Oil and Gas Company and Enn¬ 
Tex Oil and Gas Company, an affiliate of 
LaPrada Oil and Gas Company, were 
restrained and enjoined temporarily by 
the District Court of the State of Texas 
in and for the County of Dallas, from 
offering or selling securities within and 
from the State of Texas, including se¬ 
curities in the form of fractional un¬ 
divided working interests in oil and gas 
leases, without complying with Section 
7A of the Texas Securities Act. 

It is ordered, pursuant to Rule 334(a) 
of the General Rules and Regulations 
promulgated by the Commission under 
the Securities Act oi 1933, as amended, 
that the exemption available pursuant 
to Regulation B under Section 3(b) of 
said Act with respect to said offering 
sheet be. and hereby is, temporarily sus¬ 
pended pending a final hearing thereon 
with respect to the objections hereinbe¬ 
fore enumerated. 

It is further ordered, that each person, 
on whose behalf said offering sheet was 
filed, be, and hereby is, given notice that 
each such person is entitled to a hear¬ 
ing before the Commission, or an officer 
or officers of, and designated by, the 
Commission, for the purpose of deter¬ 
mining such matters; that upon receipt 
of a written request from such a person 
within thirty days after the date of this 
order the Commission will, for the pur¬ 
pose of determining such matters, set 
the matter for hearing at a place to be 
designated by the Commission, within 
thirty days after receipt of such request; 
and that notice of the time and place of 
such hearing will thereupon be promptly 
given by the Commission. 

Notice is directed to Rule 336 <b) which 
provides that if no hearing is requested 
and none is ordered by the Commission, 
the order shall become permanent on the 
thirtieth day after its entry and shall 
remain in effect unless or until it is mod¬ 
ified or vacated by the Commission. 

It is further ordered, pursuant to Rule 
7 of the Commission’s Rules of Practice, 
that if such a person does request a hear¬ 
ing pursuant to Rule 336 of Regulation 
B that such person shall file an answer 
to the allegations contained in this order 
within 15 days of requesting such a hear¬ 
ing. 

Notice is directed to Rule 7(c) of the 
Commission’s Rules of Practice which 
provides that any allegation not denied 
shall be deemed to be admitted. 

By the Commission. 

[seal! George A. Fitzsimmons, 

Secretary. 

|FR Doc.76-2589 Filed 1-28-76:8:45 am| 


[ SR-MCC-75-3 J 

MIDWEST CLEARING CORP. 

Order Approving Proposed Rule Changes 

On November 24. 1975, Midwest Clear¬ 
ing Corporation, 120 South LaSalle 
Street, Chicago. Illinois 60603 (“MCC”) 
submitted proposed changes to MCC Rule 


12 pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934 (the 
“Act”). By letter dated January 21, 1976, 
MCC provided the Commission with 
clarification regarding its interpretation 
of Rule 12. 

In accordance with Section 19(b) of 
the Act and Rule 19b-4 thereunder, no¬ 
tice of the proposed rule changes was 
published in the Federal Register <40 
FR 58902, December 19, 1975) and the 
public was invited to comment thereon. 
Notice of the filing and an invitation for 
comments also appeared in Securities 
Exchange Act Release No. 34-11919, 
December 15,1975. No letters of comment 
were received. 

The rule changes implement MCCs 
omnibus proxy system under which MCC 
will prepare as of record date a listing 
called the Beneficial Participant Holders 
List, indicating the names of the MCC 
participants and the amounts of their 
respective free position holdings. MCC 
then sends the listing along with an 
executed omnibus proxy to the issuer. 
The corporate issuer is thereafter 
charged with the distribution and solici¬ 
tation of proxy materials directly be¬ 
tween it and the MCC participant. 

The Commission has reviewed the pro¬ 
posed rule change and accompanying 
letter of January 21, 1976 and finds that 
they are consistent with the require¬ 
ments of the Act and the rules and regu¬ 
lations thereunder, and in particular the 
requirements of Section 17A and the 
rules and regulations thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule change contained in File 
No. SR^MCC-75-J as clarified by the 
January 21. 1976 letter be, and hereby 
is, approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

I seal] George A. Fitzsimmons. 

Secretary. 

|FR Doc.76-2584 Filed 1-28-76:8:45 am) 


NATIONAL MARKET ADVISORY BOARD 
Meeting 

This is to give notice pursuant to Sec¬ 
tion 10(a) of the Federal Advisory Com¬ 
mittee Act, 5 U.S.C. App. I 10ia>, that 
the National Market Advisory Board will 
conduct open meetings on February 16 
and 17, 1976 at 500 North Capitol Street, 
Washington, D.C. 20549, Room 776. be¬ 
ginning at 9:30 a.m. 

The summarized agenda for the meet¬ 
ing is as follows: 

(1) Discuss the implementation of a 
composite limit order book, 

(2) Discuss the means of administer¬ 
ing a national market system. 

(3) Discuss such other matters as may 
be properly brought before the Board. 

Further information may be obtained 
by writing Andrew P. Steffan, Director 
of Economic and Policy Research. Se- 
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curities and Exchange Commission, 
Washington, D.C. 20549. 

[Seal] George A. Fitzsimmons, 
Secretary. 

January 23, 1976. 

(FR Doc.76-2580 Filed 1-28-76;8:45 am] 


[File No. 20-2096A3] 

OKLAHOMA COAL & OIL CO. 

Temporary Suspension Order and 
Opportunity for Hearing 

In the matter of the following offer¬ 
ing sheet(s) filed by Oklahoma Coal & 
Oil Company: 

(File No. 20-2096A3) on October 20. 1975. 
covering non-producing working Interests in 
the Oklahoma Coal & Oil Company—Buzbee 
Ranch Lease. 

Oklahoma Coal & Oil Company having 
filed the above offering sheet with the 
Securities and Exchange Commission 
pursuant to Regulation B of the General 
Rules and Regulations under the Securi¬ 
ties Act of 1933 as amended, for the 
purpose of obtaining an exemptiom from 
registration with respect to a proposed 
public offering of securities as specified 
in said offering sheet; and 

The Commission having reason to be¬ 
lieve. after filing of the offering sheet 
that: 

1. No exemption is available for this 
offering under Regulation B according to 
Rule 306(a) (2) [17 CFR 230.306(a) (2) 1 
because EnnTex Oil and Gas Company 
and LaPrada Oil and Gas Company, af¬ 
filiates of Oklahoma Coal and Oil Com¬ 
pany, were enjoined temporarily on 
November 20, 1975. by the District Court 
of the State of Texas, in and for the 
County of Dallas, from offering or sell¬ 
ing securities in the form of fractional 
undivided working interests in oil and 
gas leases, without complying with Sec¬ 
tion 7A of the Texas Securities Act. 

2. No exemption is available for this 
offering under Regulation B because the 
offering sheet used failed to comply with 
Rules 330(a) and 330(b) of Regulation 
B L17 CFR 230.330(a) and <b)] by faff¬ 
ing to disclose that on November 20.1975, 
EnnTex Oil and Gas Company and La¬ 
Prada Off and Gas Company, affiliates 
of Oklahoma Coal and Off Company, 
were restrained and enjoined temporar¬ 
ily by the District Court of the State 
of Texas, in and for the County of Dal¬ 
las, from offering or selling securities 
within and from the State of Texas, in¬ 
cluding securities in the form of frac¬ 
tional undivided working interests in oil 
and gas leases, without complying with 
Section 7A of the Texas Securities Act. 

It is ordered, pursuant to Rule 334(a) 
of the General Rules and Regulations 
promulgated by the Commission under 
the Securities Act of 1933, as amended, 
mat the exemption available pursuant to 
Regulation B under Section 3(b) of said 
Act with respect to said offering sheet 
oe, and hereby is, temporarily suspended 
pending a final hearing thereon with 
respect to the objections hereinbefore 
enumerated. 


It is further ordered, that each per¬ 
son, on whose behalf said offering sheet 
was filed, be, and hereby is, given no¬ 
tice that each such person is entitled to 
a hearing before the Commission, or an 
officer or officers of, and designated by, 
the Commission, for the purpose of de¬ 
termining such matters; that upon re¬ 
ceipt of a written request from such a 
person within thirty days after the date 
of tills order the Commission will, for 
the purpose of determining such mat¬ 
ters, set the matter for hearing at a 
place to be designated by the Commis¬ 
sion, within thirty days after receipt of 
such request; and that notice of the time 
and place of such hearing will thereupon 
be promptly given by the Commission. 

Notice is directed to Rule 336(b) which 
provides that if no hearing is requested 
and none is ordered by the Commission, 
the order shall become permanent on the 
thirtieth day after its entry and shall 
remain in effect unless or until it is 
modified or vacated by the Commission. 

It is further ordered, pursuant to Rule 
7 of the Commission’s Rules of Practice, 
that if such a person does request a hear¬ 
ing pursuant to Rule 336 of Regulation 
B that such person shall file an answer 
to the allegations contained in this order 
within 15 days of requesting such a hear¬ 
ing. 

Notice is directed to Rule 7(c) of the 
Commission’s Rules of Practice which 
provides that any allegation not denied 
shall be deemed to be admitted. 

By the Commission. 

f seal] George A. Fitzsimmons, 
Secretary. 

[FR Doc.76-2590 Filed l-28-76;8:45 am| 


| Release No. 34-12037; Filed No. 

SR-PSE-76-3 ] 

PACIFIC STOCK EXCHANGE, INC. 

Proposed Rule Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 785(b) (1), as amended by Pub. L. 
No. 94-29, (June 4, 1975), notice is here¬ 
by given that on January 15, 1976, the 
above-mentioned self-regulatory orga¬ 
nization filed with the Securities and Ex¬ 
change Commission a proposed rule 
change as follows: 

PSE Statement of the Terms of 
Substance of the Proposed Rule Change 

The proposed rule change would 
amend the rules of the Pacific Stock 
Exchange, Inc. (“PSE” or “Pacific”) by 
adopting a new Rule VI, entitled “Ex¬ 
change Options Trading,” and by mak¬ 
ing certain changes in existing Rule I, 
Section 12(k), and Rule X in order to 
conform such existing rules to proposed 
Rule VI and to the use of PSE as an 
options trading facility generally. The 
provisions of present Rule VI would be¬ 
come Sections 4, 5, and 6 of Rule V. 

These proposed rule changes are part 
of a plan developed by PSE for the trad¬ 
ing of call options in selected stocks 
which have qualified to be registered 


and listed on national securities ex¬ 
changes. The options to be traded on the 
PSE will have standardized expiration 
dates and exercise prices. The Options 
Clearing Corporation, Inc. (“OCC”) 
which is jointly owned by exchanges with 
options programs wffl be the issuer and 
primary obligor of PSE options, and 
Pacific options will be exercised through 
the OCC. Each Pacific member firm must 
obtain the Exchange’s approval for the 
firm’s method of allocating exercise 
notices among customer accounts. 

The PSE intends to commence its pilot 
program with options in twenty under¬ 
lying stocks of issuers which meet the 
listing standards in its proopsed rule. 
The proposed standards are like those of 
exchanges presently trading options. Op¬ 
tions in additional underlying stocks will 
be added from time to time, with Com¬ 
mission approval, depending upon op¬ 
erating performance and capacity and 
the degree of interest shown in the pro¬ 
gram. 

The PSE will not consider initiation of 
dual trading ( i.e ., trading on more than 
one national securities exchange of op¬ 
tions, with the same terms, on the same 
underlying stock) as part of its initial 
options program unless the Commission 
has concluded (with a decision to permit 
dual trading in general) its present con¬ 
sideration of such dual trading prior to 
commencement of option trading on PSE. 
The Exchange has, however, proposed to 
trade options on the same underlying 
securities as are traded on other options 
exchanges, but with different terms (i.e., 
different expiration months). Pending 
the resolution of certain questions with 
the Commission, PSE will also consider 
trading options on over-the-counter 
stocks which meet the exchange’s listing 
standards. [Commission approval would 
be required for this.] 

Like the exchanges on which options 
are presently traded, PSE intends to 
utilize expiration months set at three 
month intervals, (January, April, July, 
October, etc.) with trading in an option 
commencing no earlier than approxi¬ 
mately nine months prior to its expira¬ 
tion. A Pacific option will expire at 
2:00 P.M. Pacific Time, on the Saturday 
immediately following the third Friday 
of the expiration month, and the last 
time for trading these options wffl be 
12:00 Noon Pacific Time on the business 
day immediately prior to the expiration 
date. The PSE will restrict trading in its 
options when it deems such action ad¬ 
visable in the public interest or for the 
protection of investors or in the interest 
of a fair, orderly, and competitive market. 
In addition, the PSE would establish pro¬ 
hibitions on certain opening transactions 
where the exercise price of the option 
was more than $5.00 above the closing 
price of the underlying stock on the pre¬ 
vious day and the closing price per option 
on the previous day was below $.50 [This 
rule is for call options.] 

Pacific’s options would generally be 
adjusted for stock splits, stock dividends 
and other stock distributions in the same 
way as is presently done on the other 
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national exchanges which trade options. 
Unlike options traded in the over-the- 
counter markets, no adjustment is made 
to any of the terms of PSE traded op¬ 
tions to reflect the declaration or pay¬ 
ment of ordinary cash dividends. 

The proposed rule changes give the 
PSE the power to establish limitations 
governing the maximum number of op¬ 
tions relating to the same underlying 
security and the maximum number of 
such options, having the same expiration 
date, which may be held or written by a 
single investor or group of investors act¬ 
ing in concert. The Exchange may also 
restrict the exercise of options, for ex¬ 
ample. as to the number of options cov¬ 
ering the same underlying security 
which may be exercised by a holder or 
group of holders acting in concert within 
a certain period. 

In general, options will be traded on 
the PSE in a manner similar to options 
trading on the Chicago Board Options 
Exchange, Inc. (“CBOE”), i.e. t through 
use of a competing market maker sys¬ 
tem. Trading on the options trading 
floor will be conducted by and among 
three specific groups of individuals: 
market makers, floor brokers, and order 
book officials. 

A market maker is a person who will 
be registered with PSE for the purpose 
of making transactions as a dealer/spe¬ 
cialist on the floor of the Exchange. At 
the time an option on a particular un¬ 
derlying stock is approved for listing and 
trading, it will be allocated to two or 
more market makers who will have 
primary responsibility for maintaining 
a competitive and liquid market in that 
option as described in the Rules of the 
Exchange. Each market maker will be 
expected to engage, to a reasonable de¬ 
gree under existing circumstances, in 
dealings for his own account when there 
exists, or it is reasonably anticipated 
that there will exist, a lack of price con¬ 
tinuity, a temporary disparity between 
the supply of and demand for a particu¬ 
lar option contract, or a temporary dis¬ 
tortion of the price relationship between 
options contracts of the same class. 

Pacific’s order book official (“OBO”) 
will perform the role of CBOE’s board 
broker. However, unlike CBOE, Pacific’s 
OBO will be an exchange employee. The 
Exchange will establish an error fund 
to compensate members for the OBO’s 
mistakes, and whenever the error fund 
equals $200,000 the Exchange’s liability 
for the aggregate of errors committed 
on a given day will be limited to the 
fund. 

Before a customer may purchase or 
write a PSE option, his account must be 
approved for options trading. In con¬ 
nection with this approval, a member 
will be required to use due diligence to 
learn the essential facts relative to the 
customer, his financial situation, and in¬ 
vestment objectives and to deliver to the 
customer a current Prospectus of the 
OCC covering PSE options. A member 
must also obtain from the customer a 
written statement concerning the 


awareness of and agreement to be bound 
by the Rules of the PSE and the Clearing 
Corporation and an agreement not to 
violate the position limits or exercise 
limits established by the Exchange. Cus¬ 
tomer accounts and all orders in such 
accounts, to the extent such accounts 
and orders relate to PSE options, must 
be supervised by a Registered Options 
Principal. 

No member (including member orga¬ 
nizations and their registered employ¬ 
ees) may recommend to a customer the 
purchase or sale of a PSE option unless 
that member has reasonable grounds to 
believe, on the basis of information fur¬ 
nished by the customer about his invest¬ 
ment objectives, financial situation and 
needs, and any other information known 
by the member, that the entire recom¬ 
mended transaction is not unsuitable for 
the customer. The Exchange has addi¬ 
tional requirements regarding recom¬ 
mendations of uncovered writing trans¬ 
actions to customers as well as accept¬ 
ance and approval of accounts over 
which a member or a partner, officer or 
employee in a member organization ex¬ 
ercise discretionary power. 

PSE options transactions will be car¬ 
ried on the Options Price Reporting Au¬ 
thority system and will be monitored so 
as to permit the prompt discovery and 
assessment of any unusual trading pat¬ 
terns which may develop during a trad¬ 
ing session. The Order Book Official will 
be assigned the responsibility of conduct¬ 
ing routine surveillance. Inquiries will be 
undertaken if unusual activity, for no 
apparent reason, is observed, or unusual 
activity develops before important an¬ 
nouncements, or if unusual concentra¬ 
tions of buying or selling are found. In 
addition, market makers, order book offi¬ 
cials and floor brokers will promptly bring 
to the attention of the appropriate Ex¬ 
change officer any unusual market ac¬ 
tivity or other circumstances indicating 
that an inquiry is warranted. 

PSE proposes to follow the practice of 
other options trading exchanges in that 
there will be situations in which the bids 
or offers on the book (of the OBO in the 
case of Pacific) which are better than or 
equal to the bids or offers of others will 
not be given priority in executions. For 
example, the OBO may give market or¬ 
ders entitled to participate in the open¬ 
ing, priority over limit orders on his book 
at the same price. Members are also en¬ 
titled to certain priorities on split price 
transactions and on spread transactions. 

Pacific options will normally be traded 
from 7:00 A M. to 2:30 P.M. Pacific Time. 
This represents an increase of one and 
one-half hours for trading of options over 
other exchange trading options. 

On or before March 4. 1976 or within 
such longer period (1) as the Commission 
may designate up to 90 days of such date 
if it finds such longer period to be appro¬ 
priate and publishes its reasons for so 
finding or (ii) as to which the above- 
mentioned self-regulatory organization 
consents, the Commission will: 

(A) by order approve such proposed 
rule change; or 


(B) institute proceedings to determine 
w hether the proposed rule change should 
be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file 6 copies thereof with the Secretary 
of the Commission, Securities and Ex¬ 
change Commission, Washington. D.C. 
20549. Copies of the filing with respect to 
the foregoing will be available for inspec¬ 
tion in the Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies 
of such filing will also be available for 
inspection at the principal office of the 
above-mentioned self-regulatory organi¬ 
zation. All submissions should refer to 
the file number referenced in the caption 
above and should be submitted within 
thirty days after the date of this publi¬ 
cation. 

For the Commission by the Division oi 
Market Regulation, pursuant to dele¬ 
gated authority. 

r seal 1 George A. Fitzsimmons. 

Secretary. 

January 23, 1976. 

|FR Doc.76-2593 Filed 1-28-76,8:45 ami 


[ SR-PB WSE-75-61 

PBW STOCK EXCHANGE, INC. 

Order Approving Proposed Rule Change 
January 23, 1976. 

On October 20, 1975, PBW Stock Ex¬ 
change, Inc., 17th Street and Stock Ex¬ 
change Place, Philadelphia, Pennsyl¬ 
vania 19103. (“PBW”) filed with the 
Commission, pursuant to Section 19(b) 
(1) of the Securities Exchange Act of 
1934. 15 U.S.C. 78(s) (b) (1). as amended 
by Pub. L. No. 94-29. I 16 (June 4, 1975 ■ 
(the “Act”), and Rule 19b-4 thereunder, 
copies of a proposed rule change. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
publication of a Commission Release 
(Securities Exchange Act Release No. 
11804. November 6. 1975) and by publica¬ 
tion in the Federal Register (40 FR 
52777, November 12, 1975). 

The proposed rule change as originally 
filed, was to expand PBW’s pilot option 
trading program by the listing of call 
options on twenty-five (25) additional 
underlying stocks. Such proposed rule 
change was subsequently amended by 
letters dated December 9. 1975, Decem¬ 
ber 15, 1975. December 29, 1975 and 
January 13, 1976. These amendments, in 
effect, (i) permit the Commission to con¬ 
sider the original proposed rule change 
as two separate proposals, viz., an initial 
proposal to expand by the addition oi 
fifteen (15) option classes, and a second 
proposal to expand at a later time b> 
the addition of ten (10) option classes, 
and (ii) provide for a “phase-in plan 
under which those option classes au¬ 
thorized by the Commission would be 
added gradually, and only to the extent 


FEDERAL REGISTER, VOL. 41, NO. 20—THURSDAY, JANUARY 29, 1976 







NOTICES 


4377 


that the available trading space on 
PBW’s floor could accommodate them. 

Only the first of the aforementioned 
proposals, i.e. t the proposal to expand 
PBW’s pilot option trading program by 
the listing of call options on fifteen (15) 
additional underlying stocks, has been 
considered by the Commission and is the 
subject of this order. 

Accordingly, the Commission finds 
that this proposed rule change is con¬ 
sistent with the requirements of the Act 
and the rules and regulations there¬ 
under applicable to national securities 
exchanges, and in particular, the re¬ 
quirements of Section 6 of the Act. 

It is therefore ordered, pursuant to 
Section 19(b) (2> of the Act. that the 
expansion of PBW's pilot option trading 
program by the addition of fifteen (15) 
option classes, in the manner set forth 
in the aforementioned proposed rule 
change filed with the Commission on 
October 20, 1975, as amended, by, and 
it hereby is, approved. 

By the Commission. 

I seal] George A. Fitzsimmons. 

Secretary . 

|FR Doc.76-2585 Filed l-28-76;8:45 am] 


(File No. 20-2057A10. 20-2057A11,20- 
2057A12, 20-2057A13, 20-2057A14 ] 

SOUTHWEST COAL & ENERGY CO. 

Temporary Suspension Order and 
Opportunity for Hearing 

In the Matter of the following sheet(s) 
filed by Southwest Coal & Energy Com¬ 
pany: 

(File No. 20-2057A10) on July 28, 1975, 
covering non-producing working interests in 
the Southwest Coal & Energy Company— No. 
3 Earnestine Gillespie. 

(File No. 20-2057A11 ) on August 27. 1975. 
covering non-producing working Interests in 
the Southwest Coal & Energy Company—No. 
2 Angle Sitton Lease. 

(File No. 20-2057A12) on September 23, 
1975, covering non-producing working inter¬ 
ests in the Southwest Coal & Energy Com¬ 
pany—4C Ranch/Curtis Lease. 

(File No. 20-2057A13) on October 6. 1975, 
covering non-producing working interests in 
the Southwest Coal & Energy Company— 
Wanda Holt Lease. 

(File No. 20-2057A14) on November 7. 1975, 
covering non-producing working Interests in 
the Southwest Coal & Energy Company— 
Buzbee Lease. 

Southwest Coal & Energy Company 
having filed the above offering sheets 
with the Securities and Exchange Com¬ 
mission pursuant to Regulation B of the 
General Rules and Regulations under the 
Securities Act of 1933 as amended, for 
the purpose of obtaining an exemption 
from registration with respect to a pro¬ 
posed public offering of securities as 
specified in said offering sheet: and 

The Commission having reason to be¬ 
lieve, after filing of the offering sheets 
that: 

1. No exemption is available for this 
offering under Regulation B according to 
Rule 306(a) (2) [17 CFR 230.306(a) (2) ] 
because EnnTex Oil and Gas Company 
and LaPrada Oil and Gas Company, af¬ 
filiates of Southwest Coal and Energy 


Company, were enjoined temporarily on 
November 20, 1975, by the District Court 
of the State of Texas, in and for the 
County of Dallas, from offering or selling 
securities in the form of fractional un¬ 
divided working interests in oil and gas 
leases, without complying with Section 
7A of the Texas Securities Act. 

2. No exemption is available for this 
offering under Regulation B because the 
offering sheet used failed to comply with 
Rules 330(a) and 330(b) of Regulation 
B [17 CFR 230.330 <a> and (b) ] by failing 
to disclose that on November 20, 1975, 
EnnTex Oil and Gas Company and La¬ 
Prada Oil and Gas Company, affiliates 
of Southwest Coal and Energy Company, 
were restrained and enjoined temporarily 
by the District Court of the State of 
Texas.* in and for the County of Dallas, 
from offering or selling securities within 
and from the State of Texas, including 
securities in the form of fractional un¬ 
divided working interests in oil and gas 
leases, without complying with Section 
7A of the Texas Securities Act. 

It is ordered, pursuant to Rule 334(a) 
of the General Rules and Regulations 
promulgated by the Commission under 
the Securities Act of 1933, as amended, 
that the exemption available pursuant to 
Regulation B under Section 3(b) of said 
Act with respect to said offering sheet be. 
and hereby is. temporarily suspended 
pending a final hearing thereon with re¬ 
spect to the objections herein before 
enumerated. 

It is further ordered that each person, 
on whose behalf said offering sheet was 
filed, be, and hereby is. given notice that 
each such person is entitled to a hearing 
before the Commission, or an officer or 
officers of, and designated by, the Com¬ 
mission, for the purpose of determining 
such matters: that upon receipt of a writ¬ 
ten request from such a person within 
thirty days after the date of this order 
the Commission will, for the purpose of 
determining such matters, set the matter 
for hearing at a place to be designated 
by the Commission, within thirty days 
after receipt of such request: and that 
notice of the time and place of such hear¬ 
ing will thereupon be promptly given by 
the Commission. 

Notice is directed to Rule 336(b) which 
provides that if no hearing is requested 
and none is ordered by the Commission, 
the order shall become permanent on 
the thirtieth day after its entry and shall 
remain in effect unless or until it is mod¬ 
ified or vacated by the Commission. 

It is further ordered, pursuant to Rule 
7 of the Commission’s Rules of Prac¬ 
tice, that if such a person does request 
a hearing pursuant to Rule 336 of Regu¬ 
lation B that such person shall file an 
answer to the allegations contained in 
this order within 15 days of requesting 
such a hearing. 

Notice is directed to Rule 7(c) of the 
Commission’s Rules of Practice which 
provides that any allegation not denied 
shall be deemed to be admitted. 

By the Commission. 

[seal] George A. Fitzsimmons, 
Secretary . 

IFR Doc.76-2591 Filed 1-28-76:8:45 am] 


[File No. 20-2102A2] 

TEXAS COAL & ENERGY CO. 

Temporary Suspension Order and 
Opportunity for Hearing 

In the Matter of the following offering 
sheet(s) filed by Texas Coal & Energy 
Company: 

(File No. 20-2102A2) on October 23, 1975, 
covering non-producing working interests In 
the Texas Coal & Energy Company—C. P. 
Clayton Lease No. 1. 

Texas Coal & Energy Company having 
filed the above offering sheet with the 
Securities and Exchange Commission 
pursuant to Regulation B of the General 
Rules and Regulations under the Securi¬ 
ties Act of 1933 as amended, for the pur¬ 
pose of obtaining an exemption from 
registration with respect to a proposed 
public offering of securities as specified 
in said offering sheet: and 

The Commission having reason to be¬ 
lieve, after filing of the offering sheet 
that: 

1. No exemption is available for this 
offering under Regulation B according 
to Rule 306(a)(2) [17 CFR 230.306(a) 
(2) 1 because Enntex Oil and Gas Com¬ 
pany and LaPrada Oil and Gas Company, 
affiliates of Texas Coal and Energy 
Company, were enjoined temporarily on 
November 20. 1975 by the District Court 
of the State of Texas, in and for the 
County of Dallas, from offering or selling 
securities in the form of fractional un¬ 
divided working interests in oil and gas 
leases, without complying with Section 
7A of the Texas Securities Act. 

2. No exemption is available for this 
offering under Regulation B because the 
offering sheet used failed to comply with 
Rules 330(a) and 330(b) of Regulation 
B r 17 CFR 230.330(a) and (b) 1 by fail¬ 
ing to disclose that on November 20, 
1975, EnnTex Oil and Gas Company 
and LaPrada Oil and Gas Company, 
affiliates of Texas Coal and Energy Com¬ 
pany. were restrained and enjoined tem¬ 
porarily by the District Court of the 
State of Texas, in and for the County 
of Dallas, from offering or selling secu¬ 
rities in the form of fractional undivided 
working interests hi oil and gas leases, 
without complying with Section 7A of 
the Texas Securities Act. 

It is ordered, pursuant to Rule 334(a) 
of the General Rules and Regulations 
promulgated by the Commission under 
the Securities Act of 1933, as amended, 
that the exemption available pursuant 
to Regulation B under Section 3(b) of 
said Act with respect to said offering 
sheet be, and hereby is, temporarily sus¬ 
pended pending a final hearing thereon 
with respect to the objections herein¬ 
before enumerated. 

It is further ordered that each person, 
on whose behalf said offering sheet was 
filed, be, and hereby is, given notice that 
each such person is entitled to a hear¬ 
ing before the Commission, or an officer 
or officers of, and designated by, the 
Commission, for the purpose of deter¬ 
mining such matters: that upon receipt 
of a written request from such a person 
within thirty days after the date of this 
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order the Commission will, for the pur¬ 
pose of determining such matters, set 
the matter for hearing at a place to be 
designated by the Commission, within 
thirty days after receipt of such request: 
and that notice of the time and place of 
such hearing will thereupon be promptly 
given by the Commission. 

Notice is directed to Rule 336(b) which 
provides that if no hearing is requested 
and none is ordered by the Commission, 
the order shall become permanent on 
the thirtieth day after its entry and shall 
remain in effect unless or until it is 
modified or vacated by the Commission. 

It is further ordered, pursuant to Rule 
7 of the Commission’s Rules of Practice, 
that if such a person does request a hear¬ 
ing pursuant to Rule 336 of Regulation B 
that such person shall file an answer 
to the allegations contained in this order 
withiif 15 days of requesting such a 
hearing. 

Notice is directed to Rule 7(c) of the 
Commission’s Rules of Practice which 
provides that any allegation not denied 
shall be deemed to be admitted. 

By the Commission. 

Iseal) Georg*: A. Fitzsimmons. 

Secretary. 

| PR Doc.78-2592 Filed 1-28 76; 8:45 am| 


SMALL BUSINESS ADMINISTRATION 

| License No. 03/03-51221 

COTTMAN CAPITAL CORP. 

Notice of Issuance of License To Operate 
as a Small Business Investment Company 

On September 11. 1975. a notice was 
published in the Federal Register (40 
FR 42253) stating that Cottman Capital 
Corporation, located at 575 Virginia 
Drive, Fort Washington, Pennsylvania 
19034, had filed an application with the 
Small Business Administration, pursu¬ 
ant to 13 CFR 107.102 (1975) for a li¬ 
cense to operate as a small business in¬ 
vestment company under the provisions 
of Section 301(d) of the Small Business 
Investment Act of 1958, as amended. 

Interested parties were given untU the 
close of business September 26, 1975, to 
submit their comments to SB A. No com¬ 
ments were received. 

Notice is hereby given that, liaving 
considered the application and all other 
pertinent information. SBA issued Li¬ 
cense No. 03/03-5122 to Cottman Capi¬ 
tal Corporation, on January 13, 1976, to 
operate as a small business investment 
company, pursuant to Section 301(d) cf 
the Act. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business Invest¬ 
ment Companies) 

Dated: January 22, 1976. 

James Thomas Phelan, 
Deputy Associate Administrator 
for Investment. 

[FR Doc.76-2558 Filed 1-28-76:8:45 am] 


INDIANAPOLIS DISTRICT ADVISORY 
COUNCIL 

Public Meeting 

The Indianapolis District Advisory 
Council will hold a public meeting at 
10:30 a.m., Thursday, February 26. 1976, 
at the Quality Inn Downtown, 1530 
North Meridian Street, Indianapolis, In¬ 
diana, to discuss such business as may 
be presented by members, the staff of 
the Small Business Administration, and 
others attending. For further informa¬ 
tion, write or call William F. Miller, Fed¬ 
eral Building, 5th Floor, 575 North Penn¬ 
sylvania Street, Indianapolis, Indiana 
56204. (8) 331-7372. 

Dated: January 23. 1976. 

Mary Lou Grier. 

Deputy Advocate 
for Advisory Councils. 

|FR Doc.76-2559 Filed 1-28-76:8:45 am) 

WATER RESOURCES COUNCIL 

STANDING STATE ADVISORY 
COMMITTEE 

Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee Act 
(P.L. 92-463), announcement is made 
of the following committee meeting: 
Name: Standing State Advisory Committee 
(SSAC). 

Date: February 13, 1976. 

Place: Lower Level Conference Room. Lower 
Level, Gelman Building, 2120 L Street. 
NW.. Washington. D.C. 2C037. 

Time: 9:30 am. until 12:00 noon. 

Proposed Agenda: 1. Water for energy, 2. 
Section 80(c) Study. 3. Federal water 
rights. 4. UN Water Conference (March 7- 
18, 1977, Mar del Plata, Argentina), 5. 
SSAC charter, 8. Unified national program 
for flood plain Management, 7. National 
Planning strategy (States* role) . 

Purpose of Meeting: The Committee will be 
briefed on the current status of the items 
listed above. Following the briefing, the 
Committee wiU discuss the role of States 
In the National Planning Strategy 
(item 7). 

The meeting of the Standing State 
Advisory Committee (SSAC) is open to 
the public. Public attendance depending 
on available space, may be limited to 
those persons who have notified the 
SSAC Committee Management Officer in 
writing, at least 5 days prior to the meet¬ 
ing, of their intention to attend the 
February 13 meeting. 

Any member of the public may file a 
written statement with the Committee 
before, during or after the meeting. To 
the extent that time permits the Com¬ 
mittee chairman may allow public 
presentation of oral statements at the 
meeting. 

All communications regarding the 
SSAC should be addressed to Richard 
N. Vannoy, Assistant Director, Water 
Resources Council, SSAC Committee 


Management Officer, 2120 L Street, NW.. 
Washington. D.C. 20037. 

Warren D. Fairchild, 
Director. 

|FR Doc.76-2720 Filed 1-28-76:8:45 am] 

DEPARTMENT OF LABOR 

Bureau of Labor Statistics 

BUSINESS RESEARCH ADVISORY 
COUNCIL 

Meeting 

The regular winter meeting of the 
Business Research Advisory Council will 
be held on February 25, 1976, at 9:30 
a.m. in Conference Room B of the Inter¬ 
departmental Auditorium, 14 th and 
Constitution Avenue. NW., Washington, 
D.C. Agenda for the meeting follows: 

1. Chairman’s Opening Remarks 

2. Commissioner’s Remarks 

3. Committee Reports: 

(a) Committee on Consumer and 
Wholesale Prices (Proposal for the 
treatment of housing in the CPI revi¬ 
sion) 

(b) Committee on Manpower and Em¬ 
ployment (Intensity of job search sur¬ 
vey, revision of seasonal adjustment) 

(c) Committee on Economic Growth 
(Revisions in the 1980, 1985 projections) 

(d) Committee on Occupational Safe¬ 
ty and Health (Report on 1974 survey 
and status of 1975 survey) 

This meeting is open to the public. It is 
suggested that persons planinng to at¬ 
tend this meeting as observers contact 
Kenneth G. Van Auken. Executive Sec¬ 
retary. Business Research Advisory 
Council on (Area Code 202) 523-1559. 

Signed at Washington. D.C., this 21st 
day of January 1976. 

Julius Shiskin. 

Commisioner of Labor Statistics. 

I FR Doc .76-2647 Filed 1-28-76:8 :45 am | 


Office of the Secretary 

[TA-W-5321 

GOBAR FOOTWEAR INC. 

Investigation Regarding Certification of Eli 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9, 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
("the Act”) by the Textile Workers 
Union of America. AFL-CIO, on behalf 
of the workers and former workers of 
Gobar Footwear Incorporated, Middle- 
town, New York (TA-W-532). 

Accordingly, the Acting Director, Of¬ 
fice of Trade Adjustment Assistance, Bu¬ 
reau of International Labor Affairs, has 
instituted an investigation as provided 
in Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
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increases of imports of articles like or 
directly competitive with women’s shoes 
(sandals and slipper types) produced by 
Gobar Footwear Incorporated, or an ap¬ 
propriate subdivision thereof have con¬ 
tributed importantly to an absolute de¬ 
cline in sales or production, or both, of 
such firm or subdivision and to the actual 
or threatened total or partial separation 
of a significant number or proportion of 
the workers of such firm or subdivision. 
The investigation will further relate, as 
appropriate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of Section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title II, Chapter 
2. of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in thesubjec' matter 
of the investigation may request a pub¬ 
lic hearing, provided such request is filed 
in writing with the Acting Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 9. 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of Interna¬ 
tional Labor Affairs, U.S. Department 
of Labor, 3rd St. and Constitution Ave. f 
NW., Washington, D.C. 20210. 

Signed at Washington. D.C. this 9th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director , Office of 
Trade Adjustment Assistance. 

|PR Doc.76-2657 Filed 1-26-76:8:45 ami 


1TA-W-538J 

HICKEY FREEMAN COMPANY, INC. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 

Assistance 

On January 9,1976, the Department of 
Labor received a petition filed under Sec¬ 
tion 221(a) of the Trade Act of 1974 
r the Act”) by the Amalgamated Cloth¬ 
ing Workers of America, on behalf of the 
workers and former workers of Hickey 
Freeman Company, Inc., Rochester, New 
York (TA-W-538) . 

Accordingly, the Acting Director, 
Office of Trade Adjustment Assistance, 
Bureau of International Labor Affairs, 
has instituted an investigation as pro- 
videdin Section 221 (a) of the Act and 
29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with men’s suits, 
outer coats, slacks and sport jackets 
produced by Hickey Freeman Company, 
Btt., or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or produc¬ 
tion, or both, of such firm or subdivision 


and to the aetual or threatened total or 
partial separation of a significant num¬ 
ber or proportion of the workers of such 
firm or subdivision. The investigation 
will further relate, as appropriate, to 
the determination of the date on which 
total or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. A group meeting the 
eligibility requirements of Section 222 
of the Act will be certified as eligible to 
apply for adjustment assistance under 
Title II, Chapter 2, of the Act in ac¬ 
cordance with the provisions of Subpart 
B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 9.1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director. Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor. 
3rd St. and Constitution Ave.. NW.. 
Washington, D.C. 20210. 

Signed at Washington. D.C. this 9th 
day of January 1976. 

Marvin M. Fooks. 

Act mg Director, Office of 
Trade Adjustment Assistance. 

|FR Doc.76-2658 Filed 1-28-76:8:45 ami 


{TA-W-542 J 

JESSOP STEEL CO. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9. 1976, the Department of 
Labor received a petition filed under Sec¬ 
tion 221(a) of the Trade Act of 1974 
(“the Act*') by the United Steelworkers 
of America. AFL-CTO, on behalf of the 
workers and former workers of Jessop 
Steel Company, Washington, Pennsyl¬ 
vania (TA-W-542). 

Accordingly, the Acting Director, Of¬ 
fice of Trade Adjustment Assistance, 
Bureau of International Labor Affairs, 
has instituted an investigation as pro- 
videdin Section 221(a) of the Act and 
29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with stainless steel 
plate, sheet, bar and all forms of tool 
steel produced by Jessop Steel Company, 
or an appropriate subdivision thereof 
have contributed importantly to an ab¬ 
solute decline in sales or production, or 
both of such firm or subdivision and 
to the actual or threatened total or par¬ 
tial separation of a significant number 
or proportion of the workers of such firm 
or subdivision. The investigation will 
further relate, as appropriate, to the de¬ 
termination of the date on which total 
or partial separations began or threat¬ 


ened to begin and the subdivision of the 
firm involved. A group meeting the eligi¬ 
bility requirements of Section 222 of the 
Act will be certified as eligible to apply 
for adjustment assistance under Title n. 
Chapter 2, of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director. 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than 9 February 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director. Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs. U.S. Department of Labor. 
3rd St. and Constitution Ave., NW.. 
Washington, D.C. 20210. 

Signed at Washington. D.C. this 9th 
day of January 1976. 

Marvin M. Fooks. 

Acting Director , Office of 
Trade Adjustment Assistance. 

IFR Doc.76-2659 Filed 1-28-78:8:45 am) 


| TA-W-543 ] 

KELLWOOD CO. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9. 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers and 
former workres of Bland. Missouri plant 
of the Kellwood Company, St. Louis. 
Missouri (TA-W-543). 

Accordingly, the Acting Director, Of¬ 
fice of Trade Adjustment Assistance, Bu¬ 
reau of International Labor Affairs, has 
instituted an Investigation as provided 
in Section 221 (a) of the Act and 29 CFR. 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with inflatable boats 
produced by Kellwood Company, or an 
appropriate subdivision thereof have 
contributed importantly to an absolute 
decline in sales or production, or both, of 
such firm or subdivision and to the actual 
or threatened total or partial separation 
of a significant number or proportion of 
the workers of such firm or subdivision. 
The investigation will 'urther relate, as 
appropriate, to the determination of the 
date on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirements of 
Section 222 of the Act will be certified as 
eligible to apply for adjustment assist¬ 
ance under Title II, Chapter 2. of the 
Act in accordance with the provisions of 
Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
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substantial interest in the subject matter 
of the investigation may request a public 
hearing, provided such request is filed in 
writing with the Acting Director, Office 
of Trade Adjustment Assistance, at the 
address shown below, not later than 
February 9, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor, 
3rd St. and Constitution Ave., NW., 
Washington, D.C. 20210. 

Signed at Washington, D.C. this 9th 
day of January 1976. 

Marvin M. Fooks, 
Acting, Director, Office of 
Trade Adjustment Assistance. 

| FR Doc.76-2660 Filed 1-28-76:8:45 am| 


[TA-W-549] 

LEE WHITE MARBLE CO. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 15, 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers 
and former workers of Lee White Marble 
Company. Lee. Massachusetts, subdivi¬ 
sion of Joseph Weiss and Sons, Brooklyn, 
New York (TA-W-549). 

Accordingly, the Acting Director, Office 
o£ Trade Adjustment Assistance, Bureau 
of International Labor Affairs, has insti¬ 
tuted an investigation as provided in 
Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with granite pro¬ 
duced by Lee White Marble Company, 
or an appropriate subdivision thereof 
have contributed importantly to an abso¬ 
lute decline in sales or production, or 
both, of such firm or subdivision and to 
the actual or threatened total or partial 
separation of a significant number or 
proportion of the workers of such firm 
or subdivision. The investigation will fur¬ 
ther relate, as appropriate, to the deter¬ 
mination of the date on which total or 
partial separations began or threatened 
to begin and the subdivision of the firm 
involved. A group meeting the eligibility 
requirements of Section 222 of the Act 
will be certified as eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 9,1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 


Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of Interna¬ 
tional Labor Affairs, U.S. Department of 
Labor, 3rd St. and Constitution Ave„ 
NW., Washington, D.C. 20210. 

Signed at Washington, D.C., this 15th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director, Office of 
Trade Adjustment Assistance. 

|FR Doc.76-2661 Filed 1-28-76:8:45 ami 


| TA-W-541 ] 

MCDONNEL DOUGLAS AIRCRAFT 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9, 1976. the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) by the International Asso¬ 
ciation of Machinists, on behalf of the 
workers and former workers of McDon- 
nel Douglas Aircraft Division, Santa 
Monica, California of the McDonnel 
Douglas Corporation, St. Louis, Missouri 
(TA-W-541). 

Accordingly, the Acting Director. Of¬ 
fice of Trade Adjustment Assistance, Bu¬ 
reau of International Labor Affairs, has 
instituted an investigation as provided in 
Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 
rectly competitive with support for en¬ 
gine on the wings for DC-8 and nose sec¬ 
tion for DC-9 and 10 produced by Mc¬ 
Donnel Douglas Aircraft, or an appro¬ 
priate subdivision thereof have contrib¬ 
uted importantly to an absolute decline 
in sales or production, or both, of such 
firm or subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further relate, as ap¬ 
propriate. to the determination of the 
date on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirements of 
Section 222 of the Act will be certified as 
eligible to apply for adjustment assist¬ 
ance under Title II, Chapter 2, of the 
Act in accordance with the provisions of 
Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than 9 February 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director. Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, U.S. Department of La¬ 
bor, 3rd St. and Constitution Ave. NW., 
Washington, D.C. 20210. 


Signed at Washington, D.C. this 9th 
day of January 1976. 

Marvin M. Fooks, 
Acting Director, Office of 
Trade Adjustment Assistance. 
(FR Doc.76-2662 Filed 1-28-76:8:45 am| 


[TA-W-536] 

MOTOROLA INC. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9. 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers 
and former workers of Phoenix and 
Mesa, Arizona, plant of the Semiconduc¬ 
tor Products Division of Motorola Incor¬ 
porated. Chicago, Illinois (TA-W-536>. 

Accordingly, the Acting Director, Of¬ 
fice of Trade Adjustment Assistance, Bu¬ 
reau of International Labor Affairs, has 
instituted an investigation as provided 
in Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with integrated cir¬ 
cuits, transitors & various electrical items 
produced by Motorola Incorporated, or 
an appropriate subdivision thereof have 
contributed importantly to an absolute 
decline in sales or production, or both, 
of such firm or subdivision and to the 
actual or threatened total or partial sep¬ 
aration of a significant number or pro¬ 
portion of the workers of such firm or 
subdivision. The investigation will fur¬ 
ther relate, as appropriate, to the deter¬ 
mination of the date on which total or 
partial separations began or threatened 
to begin and the subdivision of the firm 
involved. A group meeting the eligibility 
requirements of Section 222 of the Act 
will be certified as eligible to apply for 
adjustment assistance under Title II. 
Chapter 2, of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a sub¬ 
stantial interest in the subject matter 
of the investigation may request a pub¬ 
lic hearing, provided such request is filed 
in writing with the Acting Director. 
Office of Trade Adjustment Assistance, at 
the address shown below, not later than 
February 9, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor, 
3rd St. and Constitution Ave., NW., 
Washington, D.C. 20210. 

Signed at Washington, D.C. this 9th 
day of January 1976. 

Marvin M. Fooks, 
Acting Director, Office of 
Trade Adjustment Assistance. 

(FR Doc.76-2663 Filed 1-28-76:8:45 ami 
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[TA-W-5471 

RCA CORP. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 13, 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers and 
former workers of the Solid State Divi¬ 
sion, Mouhtaintop, Pennsylvania of 
RCA Corporation, New York, New York 
(TA-W-547) . 

Accordingly, the Acting Director. Of¬ 
fice of Trade Adjustment Assistance, 
Bureau of International Labor Affairs, 
has instituted an investigation as pro¬ 
vided in Section 221 (a) of the Act and 29 
CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with semi-conductor 
devices produced by RCA Corporation, or 
an appropriate subdivision thereof have 
contributed importantly to an ab¬ 
solute decline in sales or production, or 
both, of such firm or subdivision and to 
the actual or threatened total or partial 
separation of a significant number or 
proportion of the workers of such firm or 
subdivision. The investigation will fur¬ 
ther relate, as appropriate, to the deter¬ 
mination of the date on which total or 
partial separations began or threatened 
to begin and the subdivision of the firm 
involved. A group meeting the eligibility 
requirements of Section 222 of the Act 
will be certified as eligible to apply for 
adjustment assistance under Title n, 
Chapter 2, of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 9, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of Interna¬ 
tional Labor Affairs, U.S. Department of 
Labor, 3rd St. and Constitution Ave., 
NW., Washington, D.C. 20210. 

Signed at Washington, D.C. this 13th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director , Office of 
Trade Adjustment Assistance. 

I PR Doc.76-2665 Filed 1-28-76:8:45 am J 


[TA-W-5331 

RUBBER CORP. OF PENNSYLVANIA 

Investigation Regarding Certification of Eli- 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9, 1976, the Department 
of Labor received a petition filed under 


Section 221(a) of the Trade Act of 1974 
(“the Act”) by the United Shoe Workers 
of America, AFLr-CIO, on behalf of the 
workers and former workers of Rubber 
Corporation of Pennsylvania, West Ha- 
zelton, Pennsylvania (TA-W-533). 

Accordingly, the Acting Director, Of¬ 
fice of Trade Adjustment Assistance, Bu¬ 
reau of International Labor Affairs, has 
instituted an investigation as provided 
in Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with athletic foot¬ 
wear and house slippers for men, women, 
and children produced by Rubber Corpo¬ 
ration of Pennsylvania, or an appropi- 
ate subdivision thereof have contributed 
Importantly to an absolute decline in 
sales or production, or both, of such firm 
or subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further relate, as ap¬ 
propriate. to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of Section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title n. Chapter 
2, of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director. 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 9.1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of Interna¬ 
tional Labor Affairs, U.S. Department of 
Labor, 3rd St. and Constitution Ave., 
NW., Washington, D.C. 20210. 

Signed at Washington, D.C. this 9th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director , Office of 
Trade Adjustment Assistance. 

[FR Doc.76-2666 Filed 1-28-76:8:45 am) 


ITA-W-530J 

RUSSELL, BURDSALL & WARD, INC. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9. 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) by the United Steelworkers 
of America, on behalf of the workers and 
former workers of Coraopolis, Pennsyl¬ 
vania plant of Russell. Burdsall & Ward, 
Inc., Mentor, Ohio (TA-W-530). 

Accordingly, the Acting Director, Of¬ 
fice of Trade Adjustment Assistance, Bu¬ 


reau of International Labor Affairs, has 
instituted an investigation as provided in 
Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with standard nuts 
produced by Russell, Burdsall & Ward, 
Inc., or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or produc¬ 
tion. or both, of such firm or subdivision 
and to the actual or threatened total or 
partial separation of a significant num¬ 
ber or proportion of the workers of such 
firm or subdivision. The investigation 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or threat¬ 
ened to begin and the subdivision of the 
firm involved. A group meeting the eli¬ 
gibility requirements of Section 222 of 
the Act will be certified as eligible to ap¬ 
ply for adjustment assistance under Title 
H. Chapter 2, of the Act in accordance 
with the provisions of Subpart B of 29 
CFR Part 90. 

Pursuant to 29 CFR 90.13. the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 9. 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director. Office of Trade Adjust¬ 
ment Assistance. Bureau of International 
Labor Affairs. U.S. Department of Labor. 
3rd St. and Constitution Ave.. NW., 
Washington, D.C. 20210. 

Signed at Washington, D.C. tills 9th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director , Office of 
Trade Adjustment Assistance. 

|FR Doc.76-2667 Filed 1-28-76:8:45 ami 


[TA-W-5481 

SUSSEX CLOTHES, LTD. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 15, 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) by the Amalgamated Cloth¬ 
ing Workers of America, on behalf of 
the workers and former workers of Sus¬ 
sex Clothes, Ltd., New York. New York 
(TA-W-548). 

Accordingly, the Acting Director, Of¬ 
fice of Trade Adjustment Assistance. 
Bureau of International Labor Affairs, 
has instituted an investigation as pro¬ 
vided in Section 221(a) of the Act and 
29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with men’s suits, 
sportcoats, and slacks produced by Sus- 
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sex Clothes, Ltd., or an appropriate sub¬ 
division thereof have contributed impor¬ 
tantly to an absolute decline in sales or 
production, or both, of such firm or sub¬ 
division and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the work¬ 
ers of such firm or subdivision. The in¬ 
vestigation will further relate, as 
appropriate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of Section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title n. Chapter 
2, of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 9, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor, 
3rd St. and Constitution Ave., NW.. 
Washington, D.C. 20210. 

Signed at Washington, D.C., this 15th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director, Office of 
Trade Adjustment Assistance. 

|PR Doc.76-2664 Filed 1-28-76:8:45 am) 


Office of the Secretary 
[TA-W-5311 

ANACONDA CO. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9, 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) by the Underground Miners 
and Employees of Local #1A Steel¬ 
workers, on behalf of the workers and 
former workers of Butte, Montana plant 
of The Anaconda Company, New York, 
New York (TA-W-531). Accordingly, the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, has instituted an investi¬ 
gation as provided in Section 221(a) of 
the Act and 29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with copper con¬ 
centrates produced by The Anaconda 
Company, or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or produc¬ 
tion, or both, of such firm or subdivision 
and to the actual or threatened total or 
partial separation of a significant num¬ 
ber or proportion of the workers of such 


firm or subdivision. The investigation 
will further relate, as appropriate, to 
the determination of the date on which 
total or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. A group meeting 
the eligibility requirements of Section 
222 of the Act will be certified as eligible 
to apply for adjustment assistance under 
Title n, Chapter 2, of the Act in accord¬ 
ance with the provisions of Subpart B of 
29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 9, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor, 
3rd St. and Constitution Ave., N.W., 
Washington, DC. 20210. 

Signed at Washington, DC this 9th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director, Office of 
Trade Adjustment Assistance. 

|FR Doc.76-2648 Filed 1-28-76:8:45 amj 


[TA-W-5341 

ARMCO STEEL CORP. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9. 1976. the Department 
of Labor received a petition filed under 
Section 221 (a) of the Trade Act of 1974 
(“the Act”) by the Butler Armco Inde¬ 
pendent Union, on behalf of the workers 
and former workers of Butler Works, 
Steel Division of Armco Steel Corpora¬ 
tion. Butler, Pennsylvania (TA-W-534). 
Accordingly, the Acting Director, Office 
of Trade Adjustment Assistance, Bureau 
of International Labor Affairs, has in¬ 
stituted an investigation as provided in 
Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with cold rolled and 
strips, stainless and electrical grades 
produced by Armco Steel Corporation, 
or an appropriate subdivision thereof 
have contributed importantly to an ab¬ 
solute decline in sales or production, or 
both, of such firm or subdivision and to 
the actual or threatened total or partial 
separation of a significant number or 
proportion of the workers of such firm 
or subdivision. The investigation will 
further relate, as appropriate, to the de¬ 
termination of the date on which total 
or partial separations began or threat¬ 
ened to begin and the subdivision of the 
firm involved. A group meeting the eligi¬ 
bility requirements of Section 222 of the 
Act will be certified as eligible to apply 


for adjustment assistance under Title II, 
Chapter 2, of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request 
is filed in writing with the Acting Direc¬ 
tor, Office of Trade Adjustment Assist¬ 
ance, at the address shown below, not 
later than February 9.1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of Interna¬ 
tional Labor Affairs, U.S. Department 
of Labor, 3rd St. and Constitution Ave., 
N.W., Washington, D.C. 20210. 

Signed at Washington, D.C. this 9th 
day of January 1976. 

Marvin M. Fooks. 

Acting Director, Office of 
Trade Adjustment Assistance. 

[FR Doc.76-2649 Filed 1-28-76:8:45 am] 


ITA-W-635] 

BEN SHAPIRO SHOE COMPANY, INC. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 

Assistance 

On January 9, 1976. the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers 
and former workers of Ben Shapiro Shoe 
Company, Inc., Brooklyn, New York 
(TA-W-535). Accordingly, the Acting 
Director, Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, has instituted an investigation 
as provided in Section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with men’s, wom¬ 
en’s, children’s shoes produced by Ben 
Shapiro Shoe Company, Inc., or an ap¬ 
propriate subdivision thereof have con¬ 
tributed importantly to an absolute de¬ 
cline in sales or production, or both, of 
such firm or subdivision and to the actual 
or threatened total or partial separation 
of a significant number or proportion of 
the workers of such firm or subdivision. 
The investigation will further relate, as 
appropriate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of Section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title II, Chapter 
2, of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director. 
Office of Trade Adjustment Assistance. 
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at the address shown below, not later 
than 9 February 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor, 
3rd St. and Constitution Ave. NW., 
Washington, D.C. 20210. 

Signed at Washington. D.C. this 9th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director, Office of 
Trade Adjustment Assistance. 

|FR Doc.76-2660 Filed l-28-76;8 45 am| 


[ TA-W-5291 

BENTLEY TOOL INC. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 

Assistance 

On January 9.1976, the Department of 
Labor received a petition filed under Sec¬ 
tion 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers and 
former workers of Bentley Tool Incorpo¬ 
rated, Livonia, Michigan (TA-W-529). 
Accordingly, the Acting Director, Office 
of Trade Adjustment Assistance. Bureau 
of International Labor Affairs, has insti¬ 
tuted an investigation as provided in 
Section 221 (a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with tooling to as¬ 
sist in the making of castings produced 
by Bentley Tool Incorporated, or an ap¬ 
propriate subdivision thereof have con¬ 
tributed importantly to an absolute de¬ 
cline in sales or production, or both, of 
such firm or subdivision and to the ac¬ 
tual or threatened total or partial sepa¬ 
ration of a significant number or propor¬ 
tion of the workers of such firm or subdi¬ 
vision. The investigation will further re¬ 
late, as appropriate, to the determina¬ 
tion of the date on which total or partial 
separations began or threatened to begin 
and the subdivision of the firm involved. 
A group meeting the eligibility require¬ 
ments of Section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title II, Chapter 
2, of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject matter 
of the investigation may request a pub¬ 
lic healing, provided such request is filed 
in writing with the Acting Director, Of¬ 
fice of Trade Adjustment Assistance, at 
the address shown below, not later than 
February 9,1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance. Bureau of Interna¬ 
tional Labor Affairs, U.S. Department of 
Labor, 3rd St. and Constitution Ave., 
N.W., Washington, D.C. 20210. 


Signed at Washington, D.C. this 9th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director, Office of 
Trade Adjustment Assistance. 

IFR Doc.76-2651 Filed 1-28-76:8:45 amj 


| TA-W-5371 

BOND STORES, INC. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 

Assistance 

On January 9. 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) by the Amalgamated Cloth¬ 
ing Workers of America, on behalf of the 
workers and former workers of Bond 
Stores, Inc., Rochester. New York (TA- 
W-537). Accordingly, the Acting Direc¬ 
tor. Office of Trade Adjustment Assist¬ 
ance, Bureau of International Labor 
Affairs, has instituted an investigation as 
provided in Section 221(a) of the Act and 
29 CFR 90. 12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with men's suits, 
sport coats, and slacks produced by Bond 
Stores. Inc., or an appropriate subdivi¬ 
sion thereof have contributed impor¬ 
tantly to an absolute decline in sales or 
production, or both, of such firm or sub¬ 
division and to the actual or threatened 
total or partial separation of a significant 
number or proportion of the workers of 
such firm or subdivision. The investiga¬ 
tion will further relate, as appropriate, to 
the determination of the date on which 
total or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. A group meeting the 
eligibility requirements of Section 222 
of the Act will be certified as eligible to 
apply for adjustment assistance under 
Title n. Chapter 2, of the Act in accord¬ 
ance with the provisions of Subpart B of 
29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject matter 
of the investigation may request a public 
hearing, provided such request is filed in 
writing with the Acting Director. Office 
of Trade Adjustment Assistance, at the 
address shown below, not later than 
February 9,1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor, 
3rd St. and Constitution Ave. NW., 
Washington, D.C. 20210. 

Signed at Washington. D.C. this 9th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director, Office of 
Trade Adjustment Assistance. 

fFR Doc.76-2652 Filed 1-28-76:8:45 am] 


ITA-W-5441 

CARPENTER TECHNOLOGY CORP. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 

Assistance 

On January 9. 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act” ) on behalf of the workers and 
former workers of Bridgeport, Connecti¬ 
cut plant of Carpenter Technology Cor¬ 
poration, Reading. Pennsylvania (TA¬ 
W-544). Accordingly, the Acting Direc¬ 
tor, Office of Trade Adjustment Assist¬ 
ance. Bureau of International Labor Af¬ 
fairs. has instituted an investigation as 
provided in Section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with specialty steel 
(stainless and tool steel) produced by 
Carpenter Technology Corporation, or 
an appropriate subdivision thereof have 
contributed importantly to an absolute 
decline in sales or production, or both, 
of such firm or subdivision and to the 
actual or threatened total or partial 
separation of a significant number or 
proportion of the workers of such firm 
or subdivision. The investigation will fur¬ 
ther relate, as appropriate, to the deter¬ 
mination of the date on which total or 
partial separations began or threatened 
to begin and the subdivision of the firm 
involved. A group meeting the eiligibility 
requirements of Section 222 of the Act 
will be certified as eligible to apHv for 
adustment assistance under Title IT. 
Chapter 2, of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90. 

Pursuant to 29 CFR 90.13, the petition¬ 
er or any other person showing a sub¬ 
stantial interest in the subject matter 
of the investigation may request a public 
hearing, provided such request is filed in 
writing with the Acting Director, Office 
of Trade Adjustment Assistance, at the 
address shown below, not later than 
February 9. 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor. 
3rd St. and Constitution Ave., N.W.. 
Washington. D.C. 20210. 

Signed at Washington. D.C. this 9th 
day of January 1976. 

Marvin M. Fooks. 

Acting Director, Office of 
Trade Adjustment Assistance. 

I FR Doc.76-2653 Filed 1-28-76:8:45 am I 


[TA-W-545J 

CARPENTER TECHNOLOGY CORP. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9, 1976, the Department 
of Labor received a petition filed under 
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Section 221(a) of the Trade Act of 1974 
(“the Act*’) on behalf of the workers 
and former workers of Reading, Penn¬ 
sylvania plant and related facilities of 
Carpenter Technology Corporation, 
Reading, Pennsylvania (TA-W-545). Ac¬ 
cordingly, the Acting Director, Office of 
Trade Adjustment Assistance, Bureau of 
International Labor Affairs, has insti¬ 
tuted an investigation as provided In 
Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with specialty steel 
(stainless and tool steel) produced by 
Carptnter Technology Corporation, or an 
appropriate subdivision thereof have con¬ 
tributed importantly to an absolute de¬ 
cline in sales or production, or both, 
of such firm or subdivision and to the 
actual or threatened total or partial sep¬ 
aration of a significant number or pro¬ 
portion of the workers of such firm or 
subdivision. The investigation will fur¬ 
ther relate, as appropriate, to the deter¬ 
mination of the date on which total or 
partial separations began or threatened 
to begin and the subdivision of the firm 
involved. A group meeting the eligibility 
requirements of Section 222 of the Act 
will be certified as eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act in accordance 
with the provisions of Subpart B of 29 
CFR Part 90. 

Pursuant to 29 CFR 90.13. the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 9, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director. Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor. 
3rd St. and Constitution Ave., N.W., 
Washington, D.C. 20210. 

Signed at Washington, D.C. this 9th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director, Office of 
Trade Adjustment Assistance. 

(FR Doc.76-2654 Filed 1-28-76:8:45 am] 


(TA-W-540J 

DOW CORNING CORP. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9, 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) by the United Steelworkers 
of America, on behalf of the workers and 
former workers of Dow Corning Corpora¬ 
tion, Midland, Michigan (TA-W-540). 
Accordingly, the Acting Director. Office 
of Trade Adjustment Assistance, Bureau 


of International Labor Affairs, has insti¬ 
tuted an investigation as provided in Sec¬ 
tion 221(a) of the Act and 29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with silicone chemi¬ 
cals produced by Dow Corning Corpora¬ 
tion, or an appropriate subdivision there¬ 
of have contributed importantly to an 
absolute decline in sales or production, 
or both, of such firm or subdivision and 
to the actual or threatened total or par¬ 
tial separation of a significant number or 
proportion of the workers of such firm or 
subdivision. The investigation will fur¬ 
ther relate, as appropriate, to the deter¬ 
mination of the date on which total or 
partial separation began or threatened 
to begin and the subdivision of the firm 
involved. A group meeting the eligibility 
requirements of Section 222 of the Act 
will be certified as eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing; provided such request is 
filed in writing w r itli the Acting Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than February 9. 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director. Office of Trade Adjust¬ 
ment Assistance, Bureau of Interna¬ 
tional Labor Affairs, U.S. Department of 
Labor, 3rd St. and Constitution Ave., 
N.W., Washington, D.C. 20210. 

Signed at Washington, D.C. this 9th 
day of January 1976. 

Marvin M. Fooks, 

Acting Director, Office of 
Trade Adjustment Assistance. 

[FR Doc.76-2655 Filed 1-28-76:8:45 ami 


(TA-W-5391 

FOWNES BROTHERS AND COMPANY, INC. 

Investigation Regarding Certificaiton of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On January 9, 1976, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(“the Act”) by the Textile Workers 
Union of America, AFL-CIO, on behalf 
of the workers and former workers of 
Amsterdam, New York plant of Fownes 
Brothers and Company, Inc., New York, 
New York (TA-W-539). Accordingly, the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, has instituted an investi¬ 
gation as provided in Section 221(a) of 
the Act and 29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with women’s shoes 
(slipper types) produced by Fownes 


Brothers and Company. Inc., or an ap¬ 
propriate subdivision thereof have con¬ 
tributed importantly to an absolute de¬ 
cline in sales or production, or both, of 
such firm or subdivision and to the actual 
or threatened total or partial separation 
of a significant number or proportion of 
the workers of such firm or subdivision. 
The investigation will further relate, as 
appropriate, to the determination of the 
date on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirements of 
Section 222 of the Act will be certified as 
eligible to apply for adjustment assist¬ 
ance under Title n. Chapter 2, of the 
Act in accordance with the provisions of 
Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject matter 
of the investigation may request a pub¬ 
lic hearing, provided such request is filed 
in writing with the Acting Director. Of¬ 
fice of Trade Adjustment Assistance, at 
the address shown below, not later than 
February 9. 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs. U.S. Department of Labor, 
3rd St. and Constitution Ave., N.W.. 
Washington, D.C. 20210. 

Signed at Washington, D.C. this 9th 
day of January 1976. 

Marvin M. Fooks, 
Acting Director, Office of 
Trade Adjustment Assistance. 

(FR Doc.76-2656 Filed 1-28-76:8:45 am] 


INTERSTATE COMMERCE 
COMMISSION 

(Notice No. 963] 

ASSIGNMENT OF HEARINGS 

January 26, 1976. 

Cases assigned for hearing, postpone¬ 
ment. cancellation, or oral argument ap¬ 
pear below and will be published only 
once. Tliis list contains prospective as¬ 
signments only and does not include 
cases previously assigned hearing dates. 
Tlie hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation of 
hearings as promptly as possible, but in¬ 
terested parties should take appropriate 
steps to insure that they are notified of 
cancellation or postponements of hear¬ 
ings in which they are interested. 
MC-2900 Sub 267, Ryder Truck Lines, Inc., 
now assigned February 19, 1976. at Buffalo, 
New York, is canceled and application dis¬ 
missed. 

MC C 8665. Marvin Eugene Strausheim and 
Yellowstone Wholesale Company— Investi¬ 
gation of Operations and Practices, now 
being assigned March 3, 1976 (1 day), in 
Room 578, Tax Court Room. CJS. Federal 
Bldg., 19th & Stout Street. Denver, Colo¬ 
rado. 
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MO-F 12501, Edson Express. Inc. — Purchase— 
Golden Industrial Services, Inc., now being 
assigned March 4, 1976 (1 week), in Room 
578. Tax Court Room, U.S. Federal Bldg., 
19th & Street, at Denver. Colorado. 
MC-F-12410, King Transfer—Purchase (Por¬ 
tion)— All-American, Inc., and MC 127745 
(Sub-No. 3). George B. King, d b/a King 
Transfer, now assigned February 4. 1976. 
at Lincoln, Nebr., is canceled and Trans¬ 
ferred to Modified Procedure. 

MC 129631 (Sub-No. 44). Pack Transport. 
Inc., now assigned March 3, 1976. at Denver, 
Colo., is canceled and application dis¬ 
missed. 

MC-10761 Sub 184. 10761 Sub 266, MC-107601 
Sub -268. MC-107601 Sub 374. Transamer- 
Ican Freight Lines. Inc., now being assigned 
March 2. 1975. at Chicago. Ill. Location of 
hearing room will be later designated. 

AB 52 Sub 4. Atchison. Topeka and Santa Fe 
Railway Company Abandonment Between 
Richmond and B. G. Junction. In Ray Clay 
Clinton and Buchanan Counties, Missouri, 
continued to April 20. 1976. at the Offices 
of the Interstate Commerce Commission. 
Washington. D.C. 

F.D. 26115, Boston and Maine Corporation 
Trustees Plan of Reorganization, now being 
assigned for hearing on March 1, 1976. at 
the Offices of the Interstate Commerce 
Commission, Washington. D.C. 

MC 61231 (Sub-No. 86), Ace Lines, Inc., now 
assigned March 24. 1976. at St Paul, Minn., 
is canceled and transferred to Modified 
Procedure. 

I seal 1 Robert L. Oswald, 

Secretary. 

Jilt Doc 76-2644 Filed 1-28-76:8:45 am| 
lNotice No. Ill 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

January 23.1976. 

The following are notices of filing of 
applications for temporary authority 
under Section 210a<a) of the Interstate 
Commerce Act provided for under the 
provisions of 49 CPR § 1131.3. These rules 
provide that an original anc’ six <6> 
copies of protests to an application may 
be filed with the field official named in 
the Federal Register oublication no later 
than the 15th calendar day after the 
date the notice of the filing of the ap¬ 
plication is published in the Federal 
Register. One copy of the protest must 
be served on the applicant, or its au¬ 
thorized representative, if any. and the 
Protestant must certify that such service 
has been made. The protest must identify 
the operating authority upon which it is 
predicated, specifying the ‘•MC” docket 
and "Sub” number and quoting the par¬ 
ticular portion of authority upon which 
it relies. Also, the protestant shall speci¬ 
fy the service it can and will provide and 
the amount and type of equipment it will 
make available for use in connection 
with the service contemplated by the 
TA application. The weight accorded a 
protest shall be governed by the com¬ 
pleteness and pertinence of the pro- 
testant’s information. 

Except as otherwise specifically noted, 
each applicant states that there will be 
no significant effect on the quality of the 
human environment resulting from ap¬ 
proval of its application. 


A copy of the application is on file, 
and can be examined at the Office of the 
Secretary, Interstate Commerce Com¬ 
mission, Washington, D.C., and also in 
the I.C.C. Field Office to which protests 
are to be transmitted. 

No. MC 5623 (Sub-No. 28TA), filed 
January 16, 1976. Applicant: ARROW 
TRUCKING CO., P.O. Box 7280, Tulsa, 
Okla. 74105. Applicant’s representative: 
J. G. Dail, Jr., 1111 E Street NW, Wash¬ 
ington, D.C. 20004. Authority sought to 
operate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Iron and steel articles (except 
commodities in bulk), from the plantsite 
and facilities of National Pipe and Tube 
Company, located in Liberty County, 
Tex., to points in Arkansas. Colorado, 
Kansas, Illinois, Louisiana. Mississippi. 
Missouri, Montana. Nebraska, New 
Mexico, Oklahoma, Utah, and Wyoming, 
end (2) materials , equipment, and sup¬ 
plies used in the manufacture, process¬ 
ing, and distribution of iron and steel 
articles (except commodities in bulk), 
from points in Arkansas, Colorado, Kan¬ 
sas, Illinois, Louisiana, Mississippi, Mis¬ 
souri, Montana, Nebraska, New Mexico, 
Oklahoma. Utah, and Wyoming, to the 
plantsite and facilities of National Pipe 
and Tube Company located in Liberty 
County, Tex., restricted in Paris (!) and 
(2) above, to traffic originating at and 
destined to the named plantsite and 
facilities of National Pipe and Tube 
C ompany and the named states, for 180 
Cays. Supporting shipper; National Pipe 
md Tube Company. 20th and State 
Streets, Granite City, Ill. 62040. Send 
protests to: Transportation Specialist 
William J. Green, Interstate Commerce 
Commission, 240 Old U.S. Post Office and 
Courthouse, 215 Northwest Third Street, 
Oklahoma City. Okla. 73102. 

No. MC 30867 (Sub-No. 193TA), filed 
January 6, 1976. Applicant: CENTRAL 
FREIGHT LINES. INC.. P.O. Box 238, 
310 S. 12th Street, Waco, Texas 76703. 
Applicant’s representative: Phillip Rob¬ 
inson. P.O. Box 2207, Austin, Texas 
78767. Authority sought to operate as a 
common carrier, by motor vehicle, over 
regular routes, transporting: General 
commodities (except those of unusual 
value, household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment), G) 
between Bryan, Tex., and Crockett. Tex., 
serving the termini and the intermediate 
point of Madisonville, Tex., only: From 
Bryan, Tex., over Texas Highway 21 to 
Crockett, Tex., and return over the same 
route: (2) between Canton, Tex., and 
Houston. Tex.: From Canton, Tex., over 
Texas Highway 19 to Huntsville, Tex., 
thence over Interstate Highway 45 and 
U.S. Highway 75 to Houston, Tex., and 
return over the same route, serving the 
termini and Athens, Palestine. Crockett, 
Huntsville, and Conroe, Tex., only; (3) 
between Palestine. Tex., and Kilgore, 
Tex.: From Palestine, Tex., over U.S. 
Highway 79 to Jacksonville, Tex., thence 
over Texas Highway 135 to Kilgore, Tex., 
and return over the same route, serving 


the termini and all intermediate points: 

(4) between Tyler, Tex., and Troup, 
Tex.: From Tyler, Tex., over Texas High¬ 
way 110 to Troup, Tex., and return over 
the same route, serving the termini and 
all intermediate points. 

(5) Between Longview, Tex., and junc¬ 
tion of U.S. Highway 271 and Interstate 
Highway 20: From Longview. Tex., over 
U.S. Highway 80 to Gladewater. Tex., 
thence over U.S. Highway 271 to its 
junction with Interstate Highway 20, 
and return over the same route, serving 
the termini and all intermediate points; 

(6) between Sulphur Springs, Tex., and 
Winnsboro. Tex.: From Sulphur Springs, 
Tex., over Texas Highway 11 to Winns¬ 
boro, Tex., and return over the same 
route, serving the termini and no inter¬ 
mediate. points; (7) between Quitman, 
Tex., and Winnsboro, Tex.: From Quit- 
man, Tex., over Texas Highway 37 to 
Winnsboro, Tex., and return over the 
same route, serving the termini and all 
intermediate points: (8) between New¬ 
ton, Tex , and the site of the mill of the 
Kirbv Lumber Company near Bon Wier, 
Tex.: From Newton. Tex., over U.S. High¬ 
way 190 to the site of the mill of Kirby 
Lumber Company near Bon Wier, Tex., 
and return over the same route, serving 
the termini and all intermediate points; 
(9) between Bleakwood, Tex., and the 
site of the mill of Kirby Lumber Com¬ 
pany near Bon Wier, Tex.: From Bleak- 
wood, T x. over Farm Road 363 to its 
junction with US. Highway 190, thence 
over U.S. Highwav 190 to the site of the 
mill of Kirby Lumber Company near Bon 
Wier, Tex., and return over the same 
route, serving the termini and all inter¬ 
mediate points: and GO) between the 
following points over the described al¬ 
ternate routes, serving the described 
termini and serin" no irt^rmediate 
point *- 

(a> From Dallas, Tex., over U.S. High¬ 
way 175 to Athens. Tex., and return over 
the same route; (b) from Corsicana, Tex., 
over Texas Highway 31 to Athens, Tex., 
and return over the same route; (c) from 
Athens, Tex., over Texas Highway 31 to 
Tyler. Tex., and return over the same 
route; (d) from Athens. Tex., over U.S. 
Highway 175 to Jacksonville. Tex., and 
return over the same route; <e) from 
Corsicana, Tex., over U.S. Highway 287 
to Palestine. Tex., and return over the 
same route; (f) from junction of Texas 
Highway 6 and Texas Highway 164 over 
Texas Highway 164. and return over the 
same route (serving Buffalo. Tex., as a 
point of joinder only); (g) from Buffalo, 
Tex., over U.S. Highway 79 to Palestine. 
Tex., and return over the same route 
(serving Buffalo, Tex., as a point of join¬ 
der only); (h) from Palestine, Tex., over 
U.S. Highway 84 to Rusk, Tex., and re¬ 
turn over the same route; (i) from Rusk. 
Tex., over U.S. Highway 84 to Mount En¬ 
terprise. Tex., and return over the same 
route; (j) from Mount Enterprise, Tex., 
over U.S. Highway 84 to Tenaha, Tex., 
and return over the same route; (k) be¬ 
tween junction U.S. Highway 77 and 
Texas Highway 7 over Texas Highway 7 
to Marlin, Tex., and return over the same 
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route; (1) from Marlin, Tex., over Texas 
Highway 7 to Crockett, Tex., and return 
over the same route. 

< m> Prom Crockett, Tex., over Texas 
Highway 7 to junction of Texas Highway 
103. thence over Texas Highway 103 to 
Lufkin. Tex., and return over the same 
route; <n> from Crockett, Tex., over CJ.S. 
Highway 287 to Corrigan, Tex., and re¬ 
turn over the same route; (o) from Cor¬ 
rigan, Tex., over U.S. Highway 287 to 
Woodville, Tex., and return over the 
same route; (p) from Woodville. Tex., 
over U.S. Highway 190 to Jasper. Tex., 
and return over the same route; <q) from 
College Station. Tex., over Texas High¬ 
way 30 to Huntsville, Tex., and return 
over the same route; (r) from Huntsville, 
Tex., over U.S. Highway 190 to Living¬ 
ston, Tex., and return over the same 
route; (s) from Navasota, Tex., over 
Texas Highway 105 to Conroe, Tex., and 
return over the same route; (t) from 
Conroe, Tex., over Texas Highway 105 
to Cleveland, Tex., and return over the 
same route; and (u> from Cleveland, 
Tex., over Texas Highway 321 to Dayton, 
Tex., and return over the same route, for 
180 days. 

Note. —Applicant proposes to Join all exist¬ 
ing authority contained In MC-30867 and 
subs thereunder with the authority sought 
herein. Applicant has also filed an \mder- 
lylng ETA seeking up to 90 days of operating 
authority. Supporting shippers: There are 
statements of 81 supporting shippers at¬ 
tached to the application which may be 
viewed at both the offices of the Interstate 
Commerce Commission, Washington. D.C., 
and Port Worth. Tex. Send protests to: Dis¬ 
trict Supervisor H. C. Morrison, Sr., Interstate 
Commerce Commission, Room 9A27, Federal 
Bldg., 819 Taylor Street. Fort Worth, Tex. 
76102. 

No. MC 46219 (Sub-No. 14TA). filed 
January 15. 1976. Applicant; STERN- 
BERGER MOTOR CORPORATION. 45- 
55 Pearson Street, Long Island City. N.Y. 
11101. Applicant’s representative: Law¬ 
rence E. Lindeman, Suite 1032, Pennsyl¬ 
vania Building, Pennsylvania Avenue & 
13th St. NW., Washington, D.C. 20004. 
Authority sought to operate as a common 
carrier , by motor vehicle, over irregular 
routes, transporting; Uncrated new fur¬ 
niture. from points in Guilford, Catawba, 
Caldwell, Iredell, and Alexander Coun¬ 
ties. N.C., to points in Ohio and West 
Virginia, for 180 days. Supporting ship¬ 
pers: There are approximately 9 state¬ 
ments of support attached to the appli¬ 
cation, which may be examined at the 
Intei*state Commerce Commission in 
Washington, D.C., or copies thereof 
which may be examined at the field of¬ 
fice named below. Send protests to: Paul 
W. Assenza, District Supervisor, Inter¬ 
state Commerce Commission. 26 Federal 
Plaza, New York, N.Y. 10007. 

No. MC 63417 (Sub-No. 83TA), filed 
December 31, 1975. Applicant: BLUE 
RIDGE TRANSFER COMPANY. IN¬ 
CORPORATED, P.O. Box 2888, Roanoke, 
Va. 24001. Applicant’s representative: 
William E. Bain, P.O. Box 13447, Roa¬ 
noke, Va. 24034. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transporting: 


Dry dog food (except in bulk). from the 
plantsite and facilities of Sunshine Feed 
Mills, Inc., at Red Bay. Ala., and Tupelo. 
Miss., to points in Alabama, Georgia. 
North Carolina, South Carolina, Tennes¬ 
see, Ohio, Kentucky. Pennsylvania, West 
Virginia, Maryland, Delaware, Virginia, 
and the District of Columbia, for 180 
days. Supporting Shipper: Sunshine 
Feed Mills, Inc., P.O. Drawer S, Red Bay, 
Ala. 35582. Send protests to: Danny R. 
Beeler, District Supervisor, Bureau of 
Operations, Interstate Commerce Com¬ 
mission, P.O. Box 210, Roanoke, Va. 
24011. 

No. MC 69901 (Sub-No. 32TA), filed 
January 14, 1976. Applicant: COURIER- 
NEWSOM EXPRESS, INC., P.O. Box 270, 
2830 National Road. Columbus. Ind. 
47201. Applicant’s representative: Don¬ 
ald B. Levine, 39 South LaSalle Street, 
Chicago, HI. 60603. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Scrap plastic, other than liquid, in 
bulk, between the plantsites and ware¬ 
house facilities of Rohm and Haas 
Company in Knoxville, Tenn. and Louis¬ 
ville, Ky., for 180 days. Applicant has 
also filed an underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: Rohm and Haas Com¬ 
pany, Routing Supervisor, Southern Ter¬ 
ritory, Independence Mall West, Phila¬ 
delphia. Pa. 19105. Send protests to: 
Fran Sterling. Transportation Assistant, 
Interstate Commerce Commission, Fed¬ 
eral Bldg. & U.S. Courthouse. 46 East 
Ohio Street, Room 429, Indianapolis, 
Ind. 46204. 

No. MC 88380 (Sub-No. 21TA), filed 
January 16. 1976. Applicant: REB 

TRANSPORTATION, INC., P.O. Box 
4309. 2400 Cold Springs Road, Fort 
Worth, Tex. 76106. Applicant’s represent¬ 
ative: John L. Payne (same as above). 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Bituminized or in¬ 
durated fibre conduit or pipe, from the 
plantsite of the Bermico Company, lo¬ 
cated at or near Sherman, Tex., to points 
in Idaho. Nevada. Oregon, Utah. Wash¬ 
ington, and Montana, for 180 days. Ap¬ 
plicant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: Bermico 
Company, RFD 2, Box 142, Sherman, 
Tex. 75090. Send protests to: H. C. Mor¬ 
rison. Sr.. District Supervisor, Interstate 
Commerce Commission, Room 9A27 Fed¬ 
eral Building, 819 Taylor Street, Fort 
Worth. Tex. 76102. 

No. MC 106400 (Sub-No. 106TA). filed 
January 16, 1976. Applicant: KAW 

TRANSPORT COMPANY, P.O. Box 
12628, North Kansas City. Mo. 64116. Ap¬ 
plicant’s representative: Harold D. Hol- 
wick (same as above). Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Roofing cLsphalt, in bulk, in tank ve¬ 
hicles, from the plantsite of Mid Amer¬ 
ica Asphalt Company, Kansas City. Mo., 
to Omaha, Lincoln, and Fremont, Nebr.. 
for 180 days. Supporting shipper: Mid 
America Asphalt Company, 4900 Blue 


Parkway, Kansas City, Mo. Send protests 
to: Vernon V. Coble. District Supervisor, 
Interstate Commerce Commission, 911 
Walnut Street, 600 Federal Building. 
Kansas City, Mo. 64106. 

No. MC 106497 (Sub-No. 127TA). filed 
January 15, 1976. Applicant: PARKHILL 
TRUCK COMPANY. P.O. Box 912, Bus. 
Rte Interstate 44 East, Joplin. Mo. 64801. 
Applicant’s representative: A. N. Jacobs. 
P.O. Box 113, Joplin, Mo. 64801. Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: (1) Iron and steel 
articles (except commodities in bulk*, 
from the plantsite and facilities of Na¬ 
tional Pipe and Tube Company, located 
in Liberty County, Tex., to points in the 
United States (except Alaska. Hawaii, 
and Texas), and (2) materials, equip¬ 
ment, and supplies used in the manufac¬ 
ture and distribution of iron and steel 
articles (except commodities in bulk), 
from points in the United States (except 
Alaska. Hawaii, and Texas). to the plant- 
site and facilities of National Pipe and 
Tube Company, located in Liberty Coun¬ 
ty, Tex., restricted in Parts (1) and (2) 
above to traffic originating at and des¬ 
tined to the named plantsite and facili¬ 
ties of National Pipe and Tube Company 
and the named states, for 180 days. Sup¬ 
porting shipper: National Pipe and Tube 
Company, 20th and State Streets, Gran¬ 
ite City, Ill. 62040. Send protests to: John 
V. Barry. District Supervisor, Interstate 
Commerce Commission. Bureau of Oper¬ 
ations, 600 Federal Building. 911 Walnut 
Street, Kansas City, Mo. 64106. 

No MC 107993 (Sub-No. 46TA*. filed 
January 16.1976. Applicant: J. J WILLIS 
TRUCKING COMPANY, PO. Box 5328, 
Terminal Station, Dallas. Tex. 75222. Ap¬ 
plicant’s representative: Richard 

Keith Stengell, 2608 Electronic Lane, 
Dallas, Tex. 75222. Authority sought to 
operate as a common carrier, by motor 
vehice, over irregular routes, transport¬ 
ing: (1) Iron and steel articles (except 
commodities in bulk), from the plant- 
site and facilities of National Pipe and 
Tube Company, located in Liberty 
County. Tex., to points in the United 
States (except Alaska. Hawaii, and 
Texas), and (2) materials, equipment, 
and supplies used in the manufacture, 
processing, and distribution of iron and 
steel articles (except commodities in 
bulk) , from points in the United States 
(except Alaska, Hawaii, and Texas) to 
the plantsite and facilities of Na¬ 
tional Pipe and Tube Company, located 
in Liberty County, Tex., restricted in 
Parts (1) and (2) above to traffic origi¬ 
nating at and destined to the named 
plantsite and facilities of National Pipe 
and Tube Company and the named 
states, for 180 days. Supporting shipper: 
National Pipe and Tube Company, 20th 
and State Streets, Granite City, HI. 62040. 
Send Protests to: Opal M. Jones, Trans¬ 
portation Assistant, Interstate Commerce 
Commission. 1100 Commerce Street, 
Room 13C12, Dallas, Tex. 75202. 

No. MC 110817 (Sub-No 21TA) , filed 
January 13, 1976. Applicant: E. L. 
FARMER & COMPANY, P.O. Box 3512, 


FEDERAL REGISTER, VOL. 41, NO. 20—THURSDAY, JANUARY 29, 1976 






NOTICES 


1387 


Odessa, Texas 79760. Applicant’s repre¬ 
sentative: James W. Hightower, 136 
Wynnewood Professional Bldg., Dallas, 
Texas 75224. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Iron and steel articles (except commod¬ 
ities in bulk), from the plantsite and 
facilities of National Pipe and Tube 
Company, located in Liberty County, 
Tex., to points in the United States (ex¬ 
cept Alaska. Hawaii, and Texas); and 
(2) materials, equipment, and supplies 
used in the manufacture, processing, and 
distribution of iron and steel articles 
(except commodities in bulk), from 
points in the United States (except 
Alaska, Hawaii, and Texas) , to the plant- 
site and facilities of National Pipe and 
Tube Company, located in Liberty 
County, Tex., restricted in Parts (1) and 
(2) above to traffic originating at and 
destined to the named plantsite and 
facilities of National Pipe and Tube Com¬ 
pany and the named states, for 180 days. 
Supporting shipper: National Pipe and 
Tube Company, 20th and State Streets. 
Granite City. HI. 62040. Send protests to: 
Haskell E. Ballard, District Supervisor, 
Interstate Commerce Commission, Bu¬ 
reau of Operations, Box H-4395 Herring 
Plaza. Amarillo. Tex. 79101. 

No. MC 111302 (Sub-No. 82TA), filed 
January 16, 1976. Applicant: HIGHWAY 
TRANSPORT, INC., P.O. Box 10470, 1500 
Amherst Road, Knoxville, Tenn. 37919. 
Applicant’s representative: David A. 
Petersen (same as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Dry ammonium nitrate , 
in bulk, in tank vehicles, from the plant- 
site of Farmers Chemical Association in 
Tyner. Tenn., to Arab, Centre, Court- 
land, Fayette, Camden, Haleyville, Moul¬ 
ton. Oneonta, and Russellville, Ala.. 
Cartersville and Cedartown, Ga., for 180 
days. Applicant has also filed an underly¬ 
ing ETA seeking up to 90 days of operat¬ 
ing authority. Supporting shipper: Gold 
Kist Inc., 244 Perimeter Center Parkway, 
N.E., Atlanta, Ga. Send protests to: Joe J. 
Tate, District Supervisor, Bureau of 
Operations, Interstate Commerce Com¬ 
mission, Suite A-422 — U.S. Court House, 
801 Broadway, Nashville. Tenn. 37203. 

No. MC 111729 (Sub-No. 602TA) , 
(correction), filed December 30, 1975, 
published in the Federal Register issue 
of January 13.J976 as MC 112750 (Sub- 
No. 323TA) , and republished as corrected 
this issue. Applicant: PUROLATOR 
COURIER CORP., 3333 New Hyde Park 
Road, New Hyde Park, N.Y. 11040. Appli¬ 
cant’s representative: Elizabeth L. 
Henoch (same as above). Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: Business, records, audit, 
and accounting media, (1) between 


Rocky Mount. N.C., and Greenville, S.C.; 
(2) between Greensboro, N.C., on the one 
hand, and, on the other, Anderson, 
Charleston, Greenville, and Myrtle 
Beach, S.C.: and (3) between Raleigh, 
N.C., and Columbia, S.C., for 90 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operating 
authority, supporting shippers: (1) 
Phillips Fibers Corporation, Greenville, 
S.C.; (2) Sears, Roebuck & Company, 
Greensboro. N.C.: and (3) General Parts, 
Inc., Raleigh. N.C. Send protests to: 
Anthony D. Giaimo, District Supervisor, 
Interstate Commerce Commission. 26 
Federal Plaza. New York, N.Y. 10007. 

Note. —The purposes of this republication 
are to indicate the correct docket number 
in this proceeding and indicate that common 
carrier authority is sought. 

No. MC 116063 (Sub-No. 143TA), filed 
January 14.1976. Applicant: WESTERN- 
COMMERCIAL TRANSPORT. INC., 
P.O. Box 270, 2929 W. 5th Street, Fort 
Worth, Tex. 76101. Applicant’s repre¬ 
sentative: W. H. Cole (same as above). 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Lard, in 
bulk, in tank vehicles, from St. Joseph, 
Mo., to Houston. Tex., for 90 days. Ap¬ 
plicant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: Armour 
Food Company, 111 West Clarendon. 
Greyhound Tower, Phoenix, Ariz. 85077. 
Send protests to: H. C. Morrison, Sr., 
Interstate Commerce Commission, Room 
9A27 Federal Building, 819 Taylor St., 
Fort Worth, Tex. 76102. 

No. MC 119789 (Sub-No. 277TA), filed 
January 14. 1976. Applicant: CARAVAN 
REFRIGERATED CARGO, INC., 2340 
Fidelity Union Tower, Dallas, Tex. 75201. 
Applicant’s representative: James K. 
Newbold, Jr. (same as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: (1) Cloth or fabric, con¬ 
sisting of fibres, yarns, or mesh lami¬ 
nated between sheets of cellulose or pa¬ 
per. and (2) cloth, cotton, or synthetic fi¬ 
ber not woven nor knitted, from Balfour. 
N.C., to El Paso, Tex., for 180 days. Ap¬ 
plicant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: Kimberly 
Clark Corporation. North Lake Street, 
Neenah, Wis. 54958. Send protests to: 
Opal M. Jones, Transportation Assistant. 
Interstate Commerce Commission, 1100 
Commerce Street, Room 13C12, Dallas. 
Tex. 75202. 

No. MC 124692 (Sub-No. 159TA), filed 
January 15. 1976. Applicant: SAMMONS 
TRUCKING, P.O. Box 4347, Missoula. 
Mont. 59801. Applicant’s representative: 
Donald W. Smith, Suite 2465—One In¬ 
diana Square, Indianapolis. Ind. 46204. 


Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Grain bins, 
knocked down, and parts, materials, and 
accessories used in the installation and 
operation of grain bins, from Marengo, 
Ill. to points in California, Colorado, 
Idaho. Indiana. Iowa, Kansas. Minne¬ 
sota. Missouri. Montana. Nebraska. 
North Dakota. Ohio, Oregon, South Da¬ 
kota, Utah, Washington. Wisconsin, and 
Wyoming, restricted to the transporta¬ 
tion of shipments originating at the fa¬ 
cilities of Chicago Eastern Corporation 
at Marengo, Ill., for 180 days. Support¬ 
ing shipper: Edward Kimball, Traffic 
Mgr., Chicago Eastern Corporation, 200 
North Prospect Street, Marengo. Ill. 
60152. Send protests to: District Super¬ 
visor Paul J. Labane. Interstate Com¬ 
merce Commission, Room 222, U.S. Post 
Office Bldg.. Billings, Mont. 59101. 

No. MC 133123 (Sub-No. IOTA), filed 
January 16, 1976. Applicant: RUJAC 
TRUCKING CORP.. 1133 Avenue of the 
Americas, Room 3210, New York, N.Y. 
10036. Applicant’s representative: Bruce 
J. Robbins. Suite 1515—One Lefrak City 
Plaza, Flushing, N.Y. 11368. Authority 
sought to operate as a con ract carrier, 
by motor vehicle, over irregular routes, 
transporting: Electrical goods, and 
equipment, maferials. and supplies used 
in the manufacture, production, and dis¬ 
tribution of such commodities, between 
the facilities of Meriton Electronics. Inc., 
at Moonachie (Bergen County), N.J. and 
points in the New York. N.Y., Commer¬ 
cial Zone as defined in the Fifth Supple¬ 
mental Report in Commercial Zones and 
Terminal Areas, 53 M.C.C. 451, within 
which local operations may be conducted 
under the exemption provided in Sec¬ 
tion 203(b)(8) of the Act (the exempt 
zone), under a contract with Meriton 
Electronics, Inc., for 180 days. Applicant 
has also filed an underlying ETA seek¬ 
ing up to 90 days of operating author¬ 
ity. Supporting shipper: Meriton Elec¬ 
tronics, Inc., 35 Oxford Drive, Moona¬ 
chie, N.J. 07074. Send protests to: Ste¬ 
phen P. Tomany, District Supervisor, 
Interstate Commerce Commission, Bu¬ 
reau of Operations, 26 Federal Plaza. 
New York, N.Y. 10007. 

No. MC 134551 (Sub-No. 8 TA) 
(Amendment), filed December 11, 1975, 
published in the Federal Register issue 
of December 29, 1975, and republished as 
amended this issue. Applicant: LANTER 
REFRIGERATED DISTRIBUTING CO.. 
No. 3 Caine Drive, Madison, HI. 62060. 
Applicant’s representative: Ernest A. 
Brooks, n, 1301 Ambassador Bldg., St. 
Louis, Mo. 63101. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle. over irregular routes, transport¬ 
ing: Meat, meat products, and meat by¬ 
products and articles distributed by meat 


FEDERAL REGISTER, VOL 41, NO. 20—THURSDAY, JANUARY 29, 1976 





4388 


NOTICES 


packinghouses as described in Appendix 
I to the report in Descriptions in Motor 
Carrier Certificates , 61 M.C.C. 209 and 
766, between Memphis, Tenn., points in 
Missouri and that portion of the St. 
Louis, Mo.-East St. Louis, Ill. Commer¬ 
cial Zone located in Illinois, in non-ra- 
dial operations, for 180 days. Applicant 
has also filed an underlying ETA seek¬ 
ing up to 90 days of operating authority. 
Supporting shipper: Dwight L. Helm, 
Distribution Coordinator, John Morrell 
& Co.. 208 S. LaSalle St.. Chicago, Ill. 
60604. Send protests to: Harold C. Jolliff. 
District Supervisor. Interstate Commerce 
Commission, P.O. Box 2418, Springfield, 
Ill. 62705. 

Note. —The purpose of this republication 
Is to indicate applicant’s broadened territo¬ 
rial request. 

No. MC 135952 (Sub-No. 3TA), filed 
January 16. 1976. Applicant: A-lst 

TRUCKING & LEASING CORP., 180 
Winifred Avenue, Yonkers, N.Y. 10704. 
Applicant's representative: Arthur J. 
Piken, One Lefrak City Plaza. Suite 1515. 
Flushing. N.Y. 11368. Authority sought 
to operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Sue?i commodities, as are dealt in, 
used by, and sold by retail department 
stores, (a) between the storage and dis¬ 
tribution facilities of Caldor, Inc. at Se- 
caucus. N.J., on the one hand. and. on 
the other, points in Connecticut, Massa¬ 
chusetts. New Hampshire, New Jersey. 
New York, Pennsylvania, Rhode Island, 
and Vermont; and (b) between the store 
facilities of Caldor, Inc. located at or 
near Avon: Branford: Brookfield (Dan¬ 
bury); Derby; Fairfield: Groton; Ham¬ 
den: Manchester; Mansfield (Williman- 
tic); New Britain; Norwalk; Riverside; 
Rocky Hill; Stamford; Southington; 
Torrington; Trumbull; Wallingford; 
Waterbury; and West Hartford, Conn.; 
Burlington; Framingham; Methuen; 
Northampton; Salem; Saugus; and 
Tewksbury, Mass.; and Bedford; King¬ 
ston; Nanuet; Peekskill; Pougkeepsie; 
Suffern (Ramapo); Wappingers Falls; 
Yonkers; and Yorktown, N.Y., under a 
contract with Caldor. Inc., for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operating 
authority. Supporting shipper: Caldor, 
Inc., 20 Glover Avenue, Norwalk, Conn. 
06852. Send protests to: Stephen P. To- 
many. District Supervisor, Interstate 
Commerce Commission, Bureau of Oper¬ 
ations, 26 Federal Plaza, New York, N.Y, 
10007. 

No. MC 136166 (Sub-No. 23TA>. filed 
January 15, 1976. Applicant: CF TANK 
LINES, INC., 175 Linfleld Drive, Menlo 
Park, Calif. 94025. Applicant’s represent¬ 
ative: Robert M. Bowden, 1621 NW 21st 


Avenue. Portland, Oreg. 97209. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Edible animal fat, in bulk, 
in tank vehicles, from Tacoma, Wash., to 
Denver, Colo., for 150 days. Supporting 
shipper: Hygrade Food Products Corpo¬ 
ration, 1623 East J Street. Tacoma, Wash. 
98401. Send protests to: District Super¬ 
visor Claud W. Reeves, Interstate Com¬ 
merce Commission, Bureau of Opera¬ 
tions, 450 Golden Gate Avenue, Box 
36004, San Francisco, Calif. 94102. 

No. MC 136211 (Sub-No. 36TA), filed 
January 12. 1976. Applicant: MER¬ 

CHANTS HOME DELIVERY SERVICE, 
INC., P.O. Box 5067, 210 St. Mary’s Drive, 
Oxnard, Calif. 93031. Applicant’s repre¬ 
sentative: Joseph E. Rebman, 1230 
Boatmen’s Bank Building, 314 N. Broad¬ 
way. St. Louis. Mo. 63102. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: (A) New furniture, new 
home furnishings, appliances, recrea¬ 
tional equipment, carpeting, and storage 
buildings, knocked down (1) from the 
warehouses and facilities of J. C. Penney 
Co., Inc. in St. Louis. Mo., to those points 
in Illinois on and bounded by a line be¬ 
ginning at the Missouri-Hlinois State 
line at or near Mozier, Ill., and extend¬ 
ing east along Illinois Highway 96 to 
junction Illinois Highway 100., thence 
south along Illinois Highway 100 to junc¬ 
tion Illinois Highway 16, thence east 
along Illinois Highway 16, to junction 
Illinois Highway 185, thence east and 
south along Illinois Highway 185 to 
junction U.S. Highway 51, thence south 
along U.S. Highway 51 to junction Illi¬ 
nois Highw r ay 13, thence west along Illi¬ 
nois Highway 13 to junction Illinois 
Highway 149, thence west along Illinois 
Highway 149 to junction Illinois Highway 
3, thence west and north along Illinois 
Highway 3 to the Illinois-Missouri State 
line at Chester, Ill. and thence along the 
Illinois-Missouri State line to the point 
of beginning, and (B) returned ship¬ 
ments of the above commodities from 
the destination territory described in 
(1) above to the origin described in (1) 
above, both under a continuing contract 
or contracts with J. C. Penney Co., Inc., 
for 180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: J. C. Penney Co., Inc., 2258 Schuetz 
Rd.. St. Louis, Mo. 63141. Send protests 
to: Transportation Assistant Mildred I. 
Price, Interstate Commerce Commission, 
Room 1321 Federal Building, 300 North 
Los Angeles Street, Los Angeles, Calif. 
90012. 

No. MC 138328 (Sub-No. 26TA), filed 
January 15, 1976. Applicant: CLAR¬ 
ENCE L. WERNER, d/b/a WERNER 


ENTERPRISES, 805 32nd Avenue, P.O. 
Box 831, Council Bluffs, Iowa 51501. Ap¬ 
plicant’s representative: Jane L. Smith 
(same as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Feed ingredients, from points in 
Kansas, to points in Idaho, Oregon, 
Utah, and Washington, for 180 days. 
Supporting shipper: Cook Industries, 
Inc., P.O. Box 518, Emporia, Kan. 66801. 
Send protests to: Carroll Russell, Dis¬ 
trict Supervisor, Interstate Commerce 
Commission, Suite 620, 110 North 14th 
Street. Omaha, Nebr. 68102. 

No. MC 138398 (Sub-No. 18 TA). 
filed January 15, 1976. Applicant: 

CHARTER EXPRESS, INC., 1959 Tur¬ 
ner Street. P.O. Box 3772, Springfield, 
Mo. 65804. Applicant’s representative: 
Larry D. Knox, 900 Hubbell Building, 
Des Moines, Iowa 50309. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: Earthenware, from Cam¬ 
bridge, Ohio, to Albany, Sweet Springs, 
Sedalia. and Hannibal. Mo., under a 
continuing contract, or contracts, with 
Rival Manufacturing Company of Kan¬ 
sas City, Mo., for 180 days. Supporting 
shipper: Rival Manufacturing Company. 
3600 Bennigton, Kansas City. Mo. Send 
protests to: John V. Barry, District Su¬ 
pervisor, Interstate Commerce Commis¬ 
sion, Bureau of Operations, 600 Federal 
Building. 911 Walnut Street, Kansas 
City, Mo. 64106. 

No. MC 140363 (Sub-No. 1TA), filed 
January 13, 1976. Applicant; CHAMP'S 
TRUCK SERVICE. INC., P.O. Box 1233, 
Meraux, La. 70075. Applicant’s repre¬ 
sentative: Ford Pierson Luscy (same as 
above). Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: Coke, in 
bulk, in dump vehicles, from Purvis. 
Miss., to Burnside, New Orleans, and 
Davant, La., for 180 days. Applicant has 
also filed an underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: Gulf International 
Trading Company. Gulf Building, Pitts¬ 
burgh, Pa. 15219. Send protests to: Ray 
C. Armstrong. Jr., District Supervisor. 
Interstate Commerce Commission. 9038 
Federal Bldg., 701 Loyola Avenue. New 
Orleans, La. 70113. 

No. MC 140743 (Sub-No. 6TA>. filed 
January 16, 1976. Applicant: GORSKI 
BULK TRANSPORT, INC., 21635 East 
Nine Mile Road, St. Clair Shores, Mich. 
48080. Applicant’s representative: Wil¬ 
liam B. Elmer (same as above). Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Alcoholic liquors, 
in bulk, in tank vehicles, from Lawrence- 
burg, Ind., to the international boundary 
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line between the United States and Can¬ 
ada located in Michigan and New York 
for furtherance to Amherstburg, On¬ 
tario; Montreal, Quebec; and Waterloo, 
Ontario, for 180 days. Applicant has also 
tiled an underlying ETA seeking up to 
90 days of operating authority. Support¬ 
ing shipper: Joseph E. Seagram & Sons, 
Inc., 800 Third Avenue, New York, N.Y. 
10022. Send protests to: Melvin P. Kirsch, 
District Supervisor, Interstate Commerce 
Commission. Bureau of Operations, 1110 
Broderick Tower, 10 Witherell, Detroit, 
Mich. 48226. 

No. MC 141013 (Sub-No. 1TA), filed 
January 15, 1976. Applicant: VINCENT 
GANDUGLIA, INC., 4746 East Florence, 
Fresno. Calif. 92725. Applicant’s repre¬ 
sentative: Thomas M. Loughran, 100 
Bush Street, 21st Floor, San Francisco, 
Calif. 94104. Authority sought to operate 
as a contract carrier , by motor vehicle, 
over irregular routes, transporting: Sand . 
in bulk, in tank trailers equipped with 
pneumatic unloading equipment, from 
the Simplot mining area near Overton, 
Nev., to the Johns-Manville, Buckner 
foundry at Fresno, Calif., under a con¬ 
tract with Johns-Manville, Buckner, for 
180 days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of op¬ 
erating authority. Supporting shipper: 
Johns-Manville, Buckner, 909 West Niel¬ 
sen Street, Fresno, Calif. 93703. Send 
protests to: District Supervisor Claud 
W. Reeves, Interstate Commerce Com¬ 
mission, Bureau of Operations. 450 
Golden Gate Avenue. Box 36004, San 
Francisco, Calif. 94102. 

No MC 141242 (Sub-No. 3TA), filed 
January 16, 1976. Applicant: TRANS¬ 
COASTAL FREIGHT LINES, INC., P.O. 
Drawer 1360, Azalea Estates & Highway 
78 West, Summerville, S.C. 29483. Ap¬ 
plicant’s representative: George W. 
Clapp, P.O. Box 836, Taylors, S.C. 29687. 
Authority sought to operate as a contract 
carrier , by motor vehicle, over irregular 
routes, transporting: Alcoholic liquors 
and wine, from the plantsites of and 
warehouse facilities utilized by Schenley 
Distillers, Inc., located at or near Frank¬ 
fort, Ky., Lawrenceburg, Ind., Louisville, 
Ky., Schenley, Pa., and Tullahoma, 
Tenn., to points in Illinois, Iowa, Minne¬ 
sota. Missouri, Nebraska, North Dakota, 
and South Dakota, under a contract with 
Schenley Distillers, Inc., for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operating 
authority. Supporting shipper: Schenley 
Distillers, Inc., 36 East 4th Street, Cin¬ 
cinnati, Ohio 45202. Send protests to: 
E. E. Strotheid, District Supervisor, In¬ 
terstate Commerce Commission, Room 
302, 1400 Bldg., 1400 Pickens, Columbia, 
S.C.29201. 

No. MC 141429 (Sub-No. 1TA), filed 
January 15, 1976. Applicant: D. E. LES¬ 
TER, d/b/a DEL ACRES RANCH, Old 
River Road, P.O. Box 776, Natchitoches, 
La. 71457. Authority sought to operate as 
a common carrier, by motor vehicle, over 


irregular routes, transporting: Wood 
residuals from Florien, Fisher, and Oak¬ 
dale. La., to Corrigan. Tex., for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operating 
authority. Supporting shipper: Van¬ 
couver Plywood Co., Inc., P.O. Box 128, 
Florien, La. 71429. Send protests to: Ray 
C. Armstrong, Jr., District Supervisor, 
Interstate Commerce Commission, 9038 
Federal Building, 701 Loyola Avenue. 
New Orleans. La. 70113. 

No. MC 141566 (Sub-No. 1TA), filed 
January 5, 1976. Applicant: JAMES W. 
GREEN AND HERSHEL GODDARD, 
d/b/a GREEN AND GODDARD ASSO¬ 
CIATES, P.O. Box 198, Stanaford, W. Va. 
25927. Applicant’s representative: John 
M. Friedman. 2930 Putnam Avenue, Hur¬ 
ricane, W. Va. 25526. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Crushed stone and gravel, from the 
site of Pounding Mill Quarry Corpora¬ 
tion, Tazewell County, Va., to Mabscott, 
W. Va.. under a contract with David Hill 
Concrete, for 180 days. Supporting ship¬ 
per: David Hill Concrete, Mabscott, 
W. Va. 25871. Send protests to: H. R. 
White, District Supervisor, Interstate 
Commerce Commission, 3108 Federal 
Bldg., 500 Quarrier Street, Charleston, 
W. Va. 25301. 

No. MC 141603 (Sub-No. 1TA), filed 
January 12, 1976. Applicant: CANADIAN 
PACIFIC EXPRESS LTD., 853 York 
Mills Road, Don Mills, Ontario. Canada 
M3B 1Y2. Applicant’s representative: 
John H. Clune (same as above). Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over regular 
routes, transporting: General commodi¬ 
ties moving in express service between 
points in Canada and points in the Uni¬ 
ted States (except commodities in bulk, 
class A explosives, and livestock), for 180 
days. Applicant has also filed an under¬ 
lying ETA seeking up to 90 days of oper¬ 
ating authority. Supporting shippers: 
There are approximately 93 statements 
of support attached to the application, 
which may be examined at the Inter¬ 
state Commerce Commission in Wash¬ 
ington, D.C., or copies thereof which may 
be examined at the field office named 
below. Send protests to: George M. Park¬ 
er, District Supervisor, Interstate Com¬ 
merce Commission, Bureau of Opera¬ 
tions, 910 Federal Building, 111 West 
Huron Street, Buffalo, N.Y. 14202. 

No. MC 141624 (Sub-No. 1TA), filed 
January 13, 1976. Applicant: SCOTT 
BANKS TRUCKING, INC., Route 1, 
Barnardsville, N.C. 28709. Applicant’s 
representative: George W. Clapp, P.O. 
Box 836, Taylors. S.C. 29687. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Agricultural limestone, in 
bulk, in dump vehicles from Jefferson 
City, Tenn., and its Commercial Zone, 
to points in Georgia on and east of U.S. 
Highway 441 from the Georgia-North 


Carolina State line to Athens. Ga., and 
cm and north of Georgia Highway 72 
from Athens, Ga. to the Georgia-South 
Carolina State line, points in North Car¬ 
olina on and west of U.S. Highway 21, 
and points in South Carolina, for 180 
days. Applicant has also filed an under- 
* lying ETA seeking up to 90 days of op¬ 
erating authority. Supporting shippers: 
There are approximately 10 statements 
of support attached to the application, 
which may be examined at the Inter¬ 
state Commerce Commission in Wash¬ 
ington, D.C., or copies thereof which may 
be examined at the field office named 
below. Send protests to: District Super¬ 
visor Terrell Price, Interstate Commerce 
Commission. 800 Briar Creek Road. 
Room CC516, Mart Office Building. Char¬ 
lotte. N.C. 28205. 

No. MC 141644TA, filed January 16, 
1976. Applicant: PRESCOTT TRUCK¬ 
ING CORP., 218 Oak Street. Elizabeth. 
N.J. 07201. Applicant’s representative: 
Arthur Liberstein, 1 Penn Plaza, New 
York, N.Y. 10001. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Glassware, crystal, and porcelain 
wares , in containers, between the New 
York, N.Y. Commercial Zone as defined 
by the Commission, on the one hand, 
and, on the other. Millville, N.J., re¬ 
stricted to shipments having a movement 
by water in foreign commerce, over ir¬ 
regular routes, under continuing con¬ 
tract with J. G. Durand International, 
for 180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days of 
operating authority. Supporting shipper: 
J. G. Durant International. Wade Boule¬ 
vard, Millville. N.J. 08332. Send protests 
to: District Supervisor Robert E. Johns¬ 
ton, Interstate Commerce Commission, 9 
Clinton Street, Newark, N.J. 07102. 

No. MC 141685 TA. filed January 16, 
1976. Applicant: PLOT SERVICE, INC., 
520 Belleville Turnpike, Kearny, N.J. 
07032. Applicant’s representative: George 
A. Olsen, 69 Tonnele Avenue, Jersey City, 
N.J. 07306. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Molded plastics, from the facilities of 
Boonton Molding Co., Div. Pyak Ind.. 
Inc., Boonton. N.J., to the facilities of 
Norelco Co.. Old Saybrook, Conn.; and 
(2) returned materials from the above 
destination to the above origin, for 180 
days. Applicant has also filed an under¬ 
lying ETA seeking up to 90 days of op¬ 
erating authority. Supporting shipper: 
Pyak Ind. Inc., 300 Myrtle Avenue, Boon- 
ton, N.J. 07005. Send protests to: District 
Supervisor Robert E. Johnston, Inter¬ 
state Commerce Commission, 9 Clinton 
St., Newark, N.J. 07102. 

By the Commission. 

[sealJ Robert L. Oswald, 

Secretary . 

[FR Doc.76-2645 Filed l-28-76;8:45 am] 
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[Notice No. 81 

MOTOR CARRIER, BROKER, WATER CAR¬ 
RIER, AND FREIGHT FORWARDER AP¬ 
PLICATIONS 

January 23, 1976. 

The following applications are gov¬ 
erned by Special Rule 1100 247 1 of the 
Commission’s general rules of practice 
(49 CFR, as amended), published in the 
Federal Register issue of April 20, 1966, 
effective May 20. 1966. These rules pro¬ 
vide, among other things, that a protest 
to the granting of an application must be 
filed with the Commission within 30 days 
after date of notice of filing of the appli¬ 
cation is published in the Federal 
Register. Failure seasonably to file a 
protest will be construed as a waiver of 
opposition and participation in the pro¬ 
ceeding. A protest under these rules 
should comply with section 247(d)(3) of 
the rules of practice which requires that 
it set forth specifically the grounds upon 
which it is made, contain a detailed 
statement of protestant’s interest in the 
proceeding (including a copy of the spe¬ 
cific portions of its authority which pro- 
testant believes to be in conflict with 
that sought in the application, and de¬ 
scribing in detail the method—whether 
by joinder, interline, or other means—by 
which protestant would use such author¬ 
ity to provide all or part of the service 
proposed), and shall specify with par¬ 
ticularity the facts, matters, and things 
relied upon, but shall not include issues 
or allegations phrased generally. Pro¬ 
tests not in reasonable compliance with 
the requirements of the rules may be re¬ 
jected. The original and one (1) copy of 
the protest shall be filed with the Com¬ 
mission, and a copy shall be served con¬ 
currently upon applicant’s representa¬ 
tive, or applicant if no representative is 
named. It the protest includes a request 
for oral hearing, such requests shall meet 
the requirements of section 247(d) (4) of 
the special rules, and shall include the 
certification required therein. 

Section 247(f) of the Commission’s 
rules of practice further provides that 
each applicant shall, if protests to its 
application have been filed, and within 
60 days of the date of this publication, 
notify the Commission in writing (1) 
that it is ready to proceed and prosecute 
the application, or (2) that it wishes to 
withdraw the application, failure in 
which the application will be dismissed 
by the Commission. 

Further processing steps (whether 
modified procedure, oral hearing, or 
other procedures) will be determined 
generally in accordance with the Com¬ 
mission’s general policy statement con¬ 
cerning motor carrier licensing proce¬ 
dures, published in the Federal Register 
issue of May 3, 1966. This assignment 
will be by Commission order which will 
be served on each party of record. 
Broadening amendments will not be ac¬ 
cepted after the date of this publication 


J Copies of Special Rule 247 (as amended) 
can be obtained by writing to the Secretary, 
Interstate Commerce Commission, Washing¬ 
ton, D C. 20423. 


except for good cause shown, and restric¬ 
tive amendments will not be entertained 
following publication in the Federal 
Register of a notice that the proceeding 
has been assigned for oral hearing. 

Evidence respecting how equipment is 
expected to be returned to an origin 
point, as well as other data relating to 
operational feasibility (including the 
need for dead-head operations), must be 
presented as part of an applicant’s initial 
evidentiary presentation (either at oral 
hearing or in its opening verified state¬ 
ment under the modified procedure) with 
respect to all applications filed on or 
after December 1, 1973. 

If an applicant states in its initial evi¬ 
dentiary presentation that empty or par¬ 
tially empty vehicle movements will re¬ 
sult upon a grant of its application, 
applicant will be expected (1 > to specify 
the extent of such empty operations, by 
mileages and the number of vehicles, that 
would be incurred, and (2) to designate 
where such empty vehicle operations will 
be conducted. 

Each applicant (except as otherwise 
specifically noted) states that there will 
be no significant effect on the quality of 
the human environment resulting from 
approval of its application. 

No. MC 730 (Sub-No. 387), filed De¬ 
cember 23. 1975. Applicant: PACIFIC 
INTERMOUNTAIN EXPRESS CO., 1417 
Clay Street. P.O. Box 958, Oakland, Calif. 
94604. Applicant’s representatives: Al¬ 
fred G. Krebs (same address as appli¬ 
cant). Authority sought to operate as a 
common carrier, by motor vehicle, over 
regular routes, transporting: General 
commodities (except those of unusual 
value. Classes A and B explosives, house¬ 
hold goods as defined by the Commission, 
commodities in bulk and those requiring 
special equipment), serving the piantsite 
of Custom Distributors, located at 
Rogers, Minn., as an off-route point in 
connection with carrier’s authorized reg¬ 
ular route operations. 

Note. —Common control may be Involved. 
If a hearing Is deemed necessary, the appli¬ 
cant requests it be held at either Minne¬ 
apolis, Minn., or San Francisco, Calif. 

No. MC 1380 (Sub-No. 19) (Amend¬ 
ment), filed May 2, 1975, published in 
the Federal Register issue of June 19, 
1975, republished as amended this is¬ 
sue. Applicant: COLONIAL MOTOR 
FREIGHT LINE, INC., P.O. Box 5468, 
High Point, N.C. 27262. Applicant’s rep¬ 
resentative: Wilmer B. Hill. 805 Mc- 
Lachlen Bank Building, 666 Eleventh St. 
NW., Washington. D.C. 20001. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: General commodities (ex¬ 
cept those of unusual value, classes A and 
B explosives, household goods as defined 
by the Commission, commodities in bulk, 
and those requiring special equipment), 
between points in Allendale, Dorchester, 
Berkeley, Georgetown, Colleton, Hamp¬ 
ton, Jasper, Beauford, and Charleston 
Counties, S.C., on the one hand, and. on 
the other, (1) points in North Carolina 
as follows: (a) points on U.S. Highway 29 
between Charlotte, N.C., and the Vir¬ 


ginia-North Carolina State line, points 
on U.S. Highway 70 between Greensboro. 
N.C., and Durham, N.C., and between 
Marion, N.C., and Salisbury. N.C., points 
on U.S. Highway 15 between Durham, 
N.C., and Oxford, N.C., points on U.S. 
Highway 158 between Oxford. N.C., and 
Henderson. N.C., points on U.S. Highway 
1 between Raleigh, N.C.. and the Vir¬ 
ginia-North Carolina State line, points 
on U.S. Highway 311 between High 
Point, N.C., and Archdale, N.C., points 
on U.S. Highway 62 between Archdale, 
N.C.. and Julian. N.C., points on U.S. 
Highw r ay 421 between Julian. N.C., and 
Siler City, N.C., points on U.S. Highway 
64 between Siler City, N.C., and Raleigh, 
N.C., including all points named above 
(b) points on and east of U.S. Highway 
52, and (c) Albemarle. Apex, Asheboro. 
Carrboro, Central Falls, Chapel Hill. 
Cherryville. Cooleemee, Davidson. Den¬ 
ton. Draper, Drexel. Elon College, 
Erlanger, Franklinville, Graham. Gran¬ 
ite Falls, Gibsonville. Harmony. Hid- 
denite, Kernersville. Leaksville, Lenoir, 
Lincolnton. Madison, Maiden, Mayodan. 
Mocksville, Mooresville, Mt. Airy, Mt. 
Pleasant, Newton. North Wilkesboro. 
Pomona, Ramseur, Randleman, Roxboro, 
Rutherford, College, Spray. Stoneville. 
Stoney Point. Taylorville. Valmead. Wal¬ 
nut Cove. Winston-Salem, Worthville. 
and Yanceyville; (2) points in Virginia 
as follows: 

(a) Points on and south of a line be¬ 
ginning at Cape Henry, Va.. and extend¬ 
ing along U.S. Highway 60 to Richmond. 
Va., thence along U.S. Highway 250 to 
Staunton. Va., thence along U.S. High¬ 
way 11 to Bristol. Va., and (b) Alexan¬ 
dria, Clarendon, Fredericksburg, Occo- 
quan, and Rosslyn: (3) points in Ten¬ 
nessee in and east of the counties of 
Hancock, Grainger. Jefferson, and 
Sevier; (4) Annapolis, Baltimore, and 
Laurel, Maryland; and (5) the District 
of Columbia. 

Restrictions: (1) All traffic must move 
via Charlotte, N.C. (2) All traffic in (1> 
(b) must also move via Raleigh. N.C. 

Note. — Applicant states that it intends to 
tack the above requested authority with Its 
presently held Irregular route authority in 
MC 1380 (Sub-No. 8), at points in Allendale. 
Hampton. Colleton. Dorchester. Berkeley, and 
Georgetown Counties, S.C., located within 
150 miles of Charlotte. N.C., to perform serv¬ 
ice between points in the requested counties, 
on the one hand. and. on the other. Charlotte. 
N.C.. and points within one mile of Charlotte 
At Charlotte. N.C.. applicant intends to tack 
its various regular and irregular route au¬ 
thorities held in MC 1380 and subs there¬ 
under to provide service between the re¬ 
quested counties, on the one hand. and. on 
the other, various specified points and ter¬ 
ritories located in North Carolina, Virginia. 
Maryland, the District of Columbia, and Ten¬ 
nessee. The specified points and territories 
applicant intends to serve are contained In 
the docket for this application, which may he 
viewed at the offices of the Interstate Com¬ 
merce Commission, Washington. D.C. Com¬ 
mon control may be involved. The above- 
entitled proceeding assigned February 2. 
1976. at Columbia, S.C.. is postponed 
indefinitely. 

No. MC 2202 1Sub-No. 505>. filed De¬ 
cember 12. 1975. Applicant: ROADWAY 
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EXPRESS, INC., 1077 Gorge Blvd., P.O. 
Box 471, Akron, Ohio 44309. Applicant's 
representative: William O. Turney, 2001 
Massachusetts Ave., Washington, D.C. 
20036. Authority sought to operate as a 
common carrier , by motor vehicle, over 
irregular routes, transporting: General 
commodities (except those of unusual 
value, Classes A and B explosives, live¬ 
stock, household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment), (1) 
between Stroudsburg, Pa., on the one 
hand, and, on the other, points in 
Dutchess and Westchester Counties, 
N.Y.; <2) from Stroudsburg, Pa., to 

points in Orange County, N.Y. Restric¬ 
tion: The authority herein requested 
shall not be severable by sale or other¬ 
wise from the authorities presently 
granted to applicant in Sub-No. 466. 

Note. —Applicant presently holds authority 
in Sub-No. 466 as follows: (a) between New 
York, N.Y., on the one hand, and on the 
other, points in Dutchess and Westchester 
Counties. N.Y.; and (b) from New York, N.Y., 
to points in Orange County. N.Y. The purpose 
of this application is to add a nonseverable 
Stroudsburg. Pa., gateway. Common control 
may be involved. If a hearing is deemed 
necessary, applicant requests it be held at 
Washington, D.C. 

No. MC 2202 (Sub-No. 506), filed De¬ 
cember 22, 1975. Applicant: ROADWAY 
EXPRESS. INC., 1077 Gorge Blvd., P.O. 
Box 471, Akron, Ohio 44309. Applicant's 
representative: William O. Turney, 2001 
Massachusetts Ave. NW.. Washington, 
D.C. 20036. Authority sought to operate 
as a common carrier , by motor vehicle, 
over regular routes, transporting: Gen¬ 
eral commodities, (except those of un¬ 
usual value. Class A and B explosives, 
livestock, household goods as defined by 
the Commission, commodities in bulk, 
and those requiring special equipment), 
serving the plants!te of Amoco Chemicals 
Corp., located at or near Chocolate 
Bayou, Tex., as an off-route point, in 
connection with applicant's present au¬ 
thority. 

Note.— Common control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Chicago, 
Ill., or Washington. D.C. 

No. MC 2962 (Sub-No. 59). filed De¬ 
cember 29, 1975. Applicant: A. & H. 
TRUCK LINE, INC., 1111 East Louisiana 
Street, Evansville. Ind. 47717. Applicant's 
representative: Robert H. Kinker, 711 
McClure Bldg., P.O. Box 464, Frankfort, 
Ky. 40601. Authority sought to operate 
as a common carrier, by motor vehicle, 
over regular routes, transporting: Gen¬ 
eral commodities (except those of un¬ 
usual value. Classes A and B explosives, 
household goods as defined by the Com¬ 
mission, commodities in bulk, and com¬ 
modities requiring special equipment), 
between the junction of U.S. Highway 
41A and Interstate Highway 24 near Ft. 
Campbell, Ky., and Whittington, Ill., as 
an alternate route for operating conveni¬ 
ence only in connection with carrier’s 
regular route operations, serving no in¬ 
termediate points and serving the junc¬ 


tion of U.S. Highway 41A and Interstate 
Highway 24, and the junction of Inter¬ 
state Highway 24 and U.S. Highway 45 
for the purpose of joinder only: From 
the junction of U.S. Highway 41A and 
Interstate Highway 24 over Interstate 
Highway 24 to the junction of Interstate 
Highway 57, thence over Interstate High¬ 
way 57 to Whittington, HI., and return 
over the same route. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Louis¬ 
ville, Ky. 

No. MC 2962 (Sub-No. 60), filed De¬ 
cember 29. 1975. Applicant: A. & H. 
TRUCKLINE, INC., Ill E. Louisiana 
St., Evansville, Ind. 47717. Applicant’s 
representative: Robert H. Kinker, 711 
McClure Building. P.O. Box 464, Frank¬ 
fort, Ky. 40601. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle, over regular routes, transporting: 
General commodities (except those of 
unusual value. Classes A and B explo¬ 
sives, household goods as defined by the 
Commission, commodities in bulk, and 
commodities requiring special equip¬ 
ment) , Serving the facilities of the 
Southwind Maritime Centre at or near 
Mt. Vernon, Ind., as an off-route point 
in connection with applicant’s authorized 
regular-route operations. 

Note. —If a hearing Is deemed necessary, 
the applicant requests it be held at Indian¬ 
apolis. Ind. 

No. MC 9859 (Sub-No. 3>. filed De¬ 
cember 15. 1975. Applicant: KANE 

TRANSFER COMPANY. 5400 Tuxedo 
Road, Tuxedo. Md. 20781. Applicant’s 
representative: James W. Lawson. 1511 
K St. NW.. Washington. D.C. 20005. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: General commodi¬ 
ties (except loose bulk commodities, 
livestock, explosives, currency, bullion, 
articles of virtu, and those exceeding 
ordinary equipment and loading facili¬ 
ties), between Baltimore. Md., on the 
one hand, and, on the other, points in 
Delaware and Maryland located east of 
the Chesapeake Bay and on and south of 
the Chesapeake and Delaware Canal. 

Note. —Applicant holds contract carrier 
authority in MC 67683 and subs thereto, 
therefore dual operations may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Washing¬ 
ton, D.C., or Baltimore. Md. 

No. MC 11220 (Sub-No. 147), filed De¬ 
cember 15, 1975. Applicant: GORDONS 
TRANSPORTS. INC., 185 W. McLemore 
Avenue. P.O. Box 59. Memphis, Tenn. 
38101. Applicant’s representative: Jay C. 
Miner (same address as applicant). Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over regular 
routes, transporting: General commod¬ 
ities (except those of unusual value, 
Classes A and B explosives, household 
goods as defined by the Commission, 
commodities in bulk and those requiring 
special equipment), Between Indianap¬ 
olis. Ind.. and St. Louis. Mo., as an alter¬ 
nate route for operating convenience 


only, in connection with carrier’s reg¬ 
ular-route operations, serving no inter¬ 
mediate points: From Indianapolis, over 
Interstate Highway 70 to St. Louis and 
return over the same route, restricted 
against handling any traffic originating 
at, destined to. or interchanged at St. 
Louis, Mo.-E. St. Louis. Ill., or any point 
in its commercial zone, or any point in 
the state of Missouri. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Memphis, Tenn., or Washington, D.C. 

No. MC 25869 (Sub-No. 126). filed De¬ 
cember 29, 1975. Applicant: NOLTE 
BROS. TRUCK LINE, INC., 6217 Gil¬ 
more Avenue, Omaha, Nebr. 68107. Ap¬ 
plicant’s representative: Donald L. 
Stern, Suite 530 Univac Bldg., 7100 West 
Center Road, Omaha, Nebr. 68106. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Materials, supplies 
and equipment, useful in the manufac¬ 
ture of agricultural implements and agri¬ 
cultural implement parts, from Chicago, 
Ill., to Lexington and Grand Island, Nebr. 

Note. —Common control may be Involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either New Hol¬ 
land, Pa., or Grand Lsland, Nebr. 

No. MC 42011 (Sub-No. 17) (Amend¬ 
ment), filed August 18, 1975, published 
in the Federal Register issue of Septem¬ 
ber 25, 1975. republished as amended 
this issue. Applicant: D. Q. WISE & CO., 
INC., 13309 E. Apache St., P.O. Box 
15125, Tulsa, Okla. 74115. Applicant’s 
representative: James W. Hightower, 
136 Wynnewood Professional Bldg., Dal¬ 
las, Tex. 75224. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transporting: 
Iron and steel articles (except commodi¬ 
ties in bulk), from the plants!te and 
facilities of National Pipe and Tube 
Company located in Liberty County, 
Tex., to points in Arkansas, Colorado, 
Illinois. Indiana, Iowa, Kansas. Louisi¬ 
ana, Michigan, Mississippi, Missouri, 
Montana, Nebraska, New Mexico, North 
Dakota, Oklahoma, Texas. Utah. Wis¬ 
consin, and Wyoming, and (2) materials, 
equipment and supplies used in the 
manufacture, processing and distribu¬ 
tion of iron and steel articles (except 
commodities in bulk) from points in 
Arkansas, Colorado, Illinois, Indiana, 
Iowa, Kansas, Louisiana, Michigan, Mis¬ 
sissippi, Missouri. Montana, Nebraska, 
New Mexico, North Dakota, Oklahoma, 
Texas. Utah. Wisconsin, and Wyoming 
to the plantsites and facilities of Na¬ 
tional Pipe and Tube Company, located 
in Liberty County, Tex., restricted in 
parts (1) and (2) above to traffic origi¬ 
nating at and destined to the named 
plantsite and facilities of National Pipe 
and Tube Company and the named 
states. 

Note. —The purpose of this republication 
is to broaden the scope of the requested au¬ 
thority in this proceeding. If a hearing is 
deemed necessary, the applicant requests a 
consolidated hearing with other similar 
applications. 
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No. MC 47203 (Sub-No. 2), fi led D e- 
cember 12, 1975. Applicant: PETRO¬ 
LEUM CARRIERS, INC., 86 West boro 
Road, North Grafton, Mass. 01536. Ap¬ 
plicant’s representative: David M. Mar¬ 
shall, 135 State Street, Suite 200, Spring- 
field. Mass. 01103. Authority sought to 
operate as a common carrier, by motor 
ing: Petroleum and petroleum products, 
vehicle, over irregular routes, transport- 
in bulk, in tank vehicles, between points 
in Worcester. Middlesex. Essex, Norfolk, 
Suffolk, Bristol, Plymouth, and Barns¬ 
table Counties. Mass., on the one hand, 
and on the other, points in Maine, New 
Hampshire, Vermont, Connecticut, and 
Rhode Island. 

Note. —If a hearing is deemed necessary, 
the applicant requests It be held at either 
Boston, Mass., Hartford. Conn., or Providence, 
R.I. 

No. MC 50069 (Sub-No. 506), filed 
January 2, 1976. Applicant: REFINERS 
TRANSPORT & TERMINAL CORPO¬ 
RATION. 445 Earlwood Avenue. Oregon, 
Ohio 43616. Applicant’s representative: 
J. A. Kundtz, 1100 National City Bank 
Bldg., Cleveland, Ohio 44114. Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: (1) Wire drawing com¬ 
pounds, from Columbus, Ohio, to 
Phoenix, Ariz.; and (2) materials used 
in the manufacture of rolling oils and 
wire drawing compounds, from Cold- 
water, Mich., and Muncie, Ind., to Co¬ 
lumbus, Ohio. 

Note. —Common control may be Involved. 
If a hearing Is deemed necessary, the appli¬ 
cant requests It be held at Washington. D.C. 

No. MC 50493 (Sub-No. 58). filed De¬ 
cember 29, 1975. Applicant: P.C.M. 

TRUCKING. INC., 1063 Main St., Ore- 
field (Lehigh County), Pa. 18104. Appli¬ 
cant’s representative: Paul B. Kemmerer, 
1620 N. 19th St.. Allentown, Pa. 18104. 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Pulverized 
limestone and pulverized limestone 'by¬ 
products. in bulk, in blower equipped 
tank vehicles, from points in Maxa- 
tawny Township, Berks County. Pa., on 
the one hand, and on the other, points 
in New Jersey. 

Note.—I f a hearing Is deemed necessary, 
the applicant requests it be held at either 
Allentown, Pa., or Philadelphia, Pa. 

No. MC 51146 (Sub-No. 456), filed De¬ 
cember 29, 1975. Applicant: SCHNEIDER 
TRANSPORT. INC., 2661 South Broad¬ 
way, Green Bay, Wis. 54306. Applicant’s 
representative: Neil A. DuJardin, P.O. 
Box 2298. Green Bay, Wis. 54306. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Paper mill prod¬ 
ucts, pulp mill products, and materials, 
equipment, and supplies, used in the 
manufacture and/or distribution thereof 
(except commodities in bulk), between 
the plantsite and storage facilities of 
Potlatch Corp. located in Desha County, 
Ark., on the one hand, and on the other, 
points in Washington, Oregon, Cali- 
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fomia, Nevada, Idaho, Utah, Arizona, 
New Mexico, Colorado, Wyoming, Mon¬ 
tana, Minnesota, Iowa, Wisconsin, 
Minnesota. Illinois, Indiana. Ohio, Ken¬ 
tucky, Tennessee, Alabama, Florida, 
Georgia. North Carolina, South Caro¬ 
lina, Virginia, West Virginia. Maryland, 
Delaware, Pennsylvania. New Jersey, 
New York, Connecticut, Rhode Island, 
Massachusetts, New Hampshire. Ver¬ 
mont, Maine, and the District of Colum¬ 
bia. 

Note. —Common control may be involved. 
If a hearing is deemed necessary, the ap¬ 
plicant requests it be held at Chicago, Ill. 

No. MC 52657 (Sub-No. 733), filed De¬ 
cember 29, 1975. Applicant: ARCO AUTO 
CARRIERS. INC., 2140 West 79th St., 
Chicago, Ill. 60620. Applicant’s repre¬ 
sentative: James Bouril (same address as 
applicant). Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: Mo¬ 
tor vehicles (except automobiles, chassis, 
trailers and trailer chassis), in truckaway 
service, from Elkhart County, Ind., to 
points in the United States (excluding 
Alaska and Hawaii). 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Wash¬ 
ington. D.C., or Chicago, Ill. 

No. MC 53965 (Sub-No. 112), filed De¬ 
cember 24, 1975. Applicant: GRAVES 
TRUCK LINE, INC., 2130 South Ohio. 
Salina, Kans. 67401. Applicant’s repre¬ 
sentative: John E. Jandera, 641 Harrison 
Street, Topeka, Kans. 66603. Authority 
sought to operate as a common carrier, 
by motor vehicle, over regular routes, 
transporting: General commodities (ex¬ 
cept those of unusual value, Classes A 
and B explosives, household goods as de¬ 
fined by the Commission, commodities in 
bulk and those requiring special equip¬ 
ment), (1) Between Scott City and 
Tribune, Kans., serving all intermediate 
points: From. Scott City over Kansas 
Highway 96 to Tribune, and return over 
the same route; (2) Between Eads, Colo., 
and Boise City, Okla., serving all inter¬ 
mediate and off-route points in Cimarron 
County, Okla.: From Eads over U.S. 
Highway 287 to Boise City, and return 
over the same route; and (3) Between 
Garden City, Kans., and Pueblo, Colo., 
serving all intermediate points: From 
Garden City over U.S. Highway 50 to 
Pueblo and return over the same route. 

Note. —Common control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Garden 
City. Kans., or Lamar, Colo. 

No. MC 54200 (Sub-No. 4). filed De¬ 
cember 29, 1975. Applicant: SEIGLE’S 
EXPRESS, INC., 73 Porete Avenue. North 
Arlington, N.J. 07032. Applicant’s rep¬ 
resentative: Robert B. Pepper, 168 Wood- 
bridge Ave., Highland Park, N.J. 08904. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Business records 
and printed matter, between Clinton, 
N.J. and New York, N.Y. 

Note.—I f a hearing Is deemed necessary, 
the applicant requests It be held at either 
Newark. N.J., or New York, N.Y. 


No. MC 59135 (Sub-No. 32), filed De¬ 
cember 24, 1975. Applicant: RED STAR 
EXPR ESS LINES OF AUBURN, INCOR¬ 
PORATED, doing business as RED STAR 
EXPRESS LINES, 24-50 Wright Avenue, 
Auburn, N.Y. 13021. Applicant’s repre¬ 
sentative: Leonard A. Jaskiewicz, 1730 M 
Street NW.. Washington, D.C. 20036. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over regular 
routes, transporting: General commodi¬ 
ties (except those of unusual value. 
Classes A and B explosives, household 
goods as defined by the Commission, 
commodities in bulk, and those requiring 
special equipment), between Springfield. 
Mass., and ports of entry on the Inter¬ 
national Boundary line between the 
United States and Canada, located at 
Norton, Vt.; From Springfield over In¬ 
terstate Highway 91 to Lyndonville, Vt., 
thence over Vermont Highway 114 to 
Norton, Vt., and return over the same 
route, serving no intermediate points, re¬ 
stricted to the transportation of traffic 
originating at or destined to points in 
Canada. 

Note. —Common control may be Involved. 
If a hearing Is deemed necessary, the appli¬ 
cant requests it be held at either Pittsburgh. 
Pa.. New York, N.Y., or Washington. D.C 

No. MC 59680 (Sub-No. 217). filed De¬ 
cember 15, 1975. Applicant: STRICK¬ 
LAND TRANSPORTATION CO.. INC.. 
3011 Gulden Avenue. P.O. Box 5689, Dal¬ 
las, Tex. 75222. Applicant’s representa¬ 
tive: Oscar P. Peck (same address as ap¬ 
plicant). Authority sought to operate as 
a common carrier, by motor vehicle, over 
regular routes, transporting: General 
commodities (except those of unusual 
value, Classes A and B explosives, house¬ 
hold goods as defined by the Commis¬ 
sion, commodities in bulk and those re¬ 
quiring special equipment), serving the 
plant site and facilities of Amoco Chem¬ 
icals Corporation, located at or near 
Chocolate Bayou, Tex., as an off-route 
point in connection with carrier’s other¬ 
wise authorized regular route operations. 

Note. — If a hearing Is deemed necessary, 
the applicant requests It be held at either 
Dallas* or Houston, Tex., or Washington. D.C. 

No. MC 61592 (Sub-No. 380), filed De¬ 
cember 4, 1975. Applicant: JENKINS 
TRUCK LINE, INC., P.O. Box 697, R.R. 
No. 3, Jeffersonville, Ind. 47130. Appli¬ 
cant’s representative: E. A. DeVine, 101 
First Avenue. P.O. Box 737, Moline, Ill. 
61265. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: (1) (a) 
Heat exchangers and equalizers tor air, 
gas or liquids: (b) machinery and equip¬ 
ment for heating, cooling, conditioning, 
humidifying, dehumidifying. and mov¬ 
ing of air. gas or liquids; and (2) parts, 
materials, equipment, and supplies used 
in the manufacture, distribution, instal¬ 
lation, or operations of those items in 
(1) above (except in bulk), between 
points in Monroe, Randolph, and Perry 
Counties, HI. and points in St. Clair 
County, HI. on and south of State High¬ 
ways 177 and 158, on the one hand, and. 
on the other, points in the United States 
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(except Alaska and Hawaii), restricted 
to shipments originating at or destined to 
the plantsite and warehouse facilities of 
the Singer Company at points in Mon¬ 
roe, Randolph, Perry, and St. Clair Coun¬ 
ties, Ill. 

Note. —Common control may be involved. 
If a hearing is deemed necessary, applicant 
requests it be held at either St. Louis, Mo., or 
Chicago. Ill. 

No. MC 61592 (Sub-No. 381), filed Dec. 
12, 1975. Applicant: JENKINS TRUCK 
LINE. INC., P.O. Box 697, R.R. No. 3, 
Jeffersonville, Ind. 47130. Applicants rep¬ 
resentative: E. A. DeVine, P.O. Box 737, 
101 First Avenue, Moline, Ill. 61265. Au¬ 
thority sought to operate as a comvion 
carrier , by motor vehicle, over irregular 
routes, transporting: Building board, 
wall board, insulation board, laminated 
flakeboard, wood products, and acces¬ 
sories and supplies, used in the installa¬ 
tion thereof (except commodities in bulk, 
in tank vehicles), from Union and 
Wright City, Mo., to points in the United 
States (except Alaska and Hawaii). 

Note. —Common control may be Involved. 
If a hearing is deemed necessary, applicant 
requests it be held at St. Louis, Mo., or Chi¬ 
cago, m. 

No. MC 64932 (Sub-No. 554), filed De¬ 
cember 29, 1975. Applicant: ROGERS 
CARTAGE CO., a Corporation, 10735 
South Cicero Avenue, Oak Lawn, HI. 
60453. Applicants representative: Carl L. 
Steiner. 39 South LaSalle Street. Chi¬ 
cago, Ill. 60603. Authority sought to op¬ 
erate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: General Commodities in bulk, from 
Owensboro, Ky., to points in Alabama, 
Arkansas, Georgia, Illinois, Indiana, 
Kentucky, Louisiana, Mississippi, Mich¬ 
igan, Missouri,* North Carolina, Ohio, 
South Carolina, Tennessee, Virginia, and 
West Virginia. 

Note. —If a hearing is deemed necessary, 
applicant requests it be held at Chicago. Ill., 
or LouisvUle, Ky. 

No. MC 73165 (Sub-No. 372) (Correc¬ 
tion), filed December 5, 1975, published 
in the Federal Register issue of January 
15, 1976, and republished as corrected 
this issue. Applicant: EAGLE MOTOR 
LINES, INC., 830 North 33d St., P.O. Box 
11086, Birmingham, Ala. 35202. Appli¬ 
cants representative: William P. Parker 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Tanks, pressure vessels, 
and chemical process equipment, from 
points in Mobile County, Ala., to points 
in the United States (except Alaska and 
Hawaii). 

Note.— The purpose of this republlcation 
is to Indicate the correct docket number as¬ 
signed to this proceeding. If a hearing is 
deemed necessary, the applicant requests it 
be held at Mobile or Birmingham, Ala. 

No. MC 73165 (Sub-No. 373), filed De¬ 
cember 11, 1975. Applicant: EAGLE 
MOTOR LINES, INC.. 830 North 33d St., 
P.O. Box 11086, Birmingham, Ala. 35202. 
Applicants representative: William P. 
Parker (same address as applicant). Au¬ 


thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: (1) Trailer con¬ 
verter dollies, in truckaway service, 
motor vehicle bodies, packers, cargo con¬ 
tainers, refuse containers, storage con¬ 
tainers, and materials handling contain¬ 
ers; and (2) materials, supplies, and 
parts (except commodities in bulk), used 
in the manufacture, assembly, and serv¬ 
icing of commodities in (1) above, from 
Fort Payne, Ala., to points in the United 
States (except Alaska and Hawaii). 

Note. —If a hearing is deemed necessary, 
applicant requests it be held at Birmingham, 
Ala., or Atlanta, Ga. 

No. MC 82492 (Sub-No. 129), filed 
December 15, 1975. Applicant: MICHI¬ 
GAN & NEBRASKA TRANSIT CO., INC., 
P.O. Box 2853, 2109 Olmstead Road, 
Kalamazoo, Mich. 49003. Applicant’s 
representative: William C. Harris (same 
address as applicant). Authority sought 
to operate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Curtain and drapery rods, hard¬ 
ware and accessories, and parts thereof, 
bath and shower accessories and hard¬ 
ware, and parts thereof , from Sturgis, 
Mich., to points in Iowa. Kansas, Mis¬ 
souri, and Nebraska; and (2) woven wood 
shades, draperies, doors and room divid¬ 
ers, from Kansas City, Mo., and points in 
its Commercial Zone, to points in Indi¬ 
ana. Kentucky, Michigan. Ohio and 
those points in and west of Allegheny, 
Livingston, and Monroe Counties, N.Y., 
and those points in Pennsylvania located 
on and west of U.S. Highway 219. 

Note. —If a hearing is deemed necessary, 
applicant requests it be held at either Chi¬ 
cago. Ill., Detroit. Mich., or Washington, D.C. 

No. MC 83539 (Sub-No. 422), filed 
December 17, 1975. Applicant: C & H 
TRANSPORTATION CO., INC., 1936- 
2010 West Commerce Street, P.O. Box 
5976, Dallas. Tex. 75222. Applicant’s rep¬ 
resentative: Thomas E. James (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Storage systems, smokestacks, 
and parts of such commodities, when 
moving therewith and (2) equipment, 
materials, and supplies, used or useful 
in the installation of the above com¬ 
modities, between the plant and other 
facilities of Brown-Minneapolis Tank 
and Fabricating Co., at St. Paul, Minn., 
on the one hand, and. on the other, points 
in the United States (except Alaska and 
Hawaii). 

Note. —Common control may be involved. 
If a hearing Is deemed necessary, applicant 
requests it be held at Minneapolis. Minn. 

No. MC 83539 (Sub-No. 423), filed 
December 17, 1975. Applicant: C & H 
TRANSPORTATION CO., INC., 1936- 
2010 West Commerce Street, P.O. Box 
5976, Dallas, Tex. 75222. Applicant’s rep¬ 
resentative: Thomas E. James (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Zinc and zinc products, and mate¬ 
rials, and supplies used in the manufac¬ 


ture and distribution of zinc and zinc 
products (except in bulk in tank vehi¬ 
cles) , between the plantsite and storage 
facilities of ASARCO Incorporated, lo¬ 
cated at Corpus Christi, Tex., on the one 
hand, and, on the other, points in the 
United States (except Alaska, Hawaii, 
and Texas). 

Note. —Common control may be Involved. 
If a hearing is deemed necessary, applicant 
requests it be held at Houston, Tex. 

No. MC 83539 (Sub-No. 424), filed 
December 15, 1975. Applicant: C &-H 
TRANSPORTATION CO.. INC., 1936- 
2010 West Commerce St., P.O. Box 5976, 
Dallas, Tex. 75222. Applicant’s represent¬ 
ative: Thomas E. James (same address 
as applicant). Authority sought to oper¬ 
ate as a common carrier, by motor vehi¬ 
cle, over irregular routes, transporting: 
(1) Pre-cut log buildings; and (2) mate¬ 
rials and supplies used in or incidental to 
the erection thereof, from Albany 
County, Wyo., to points in Colorado, New 
Mexico, Oklahoma, and Texas. 

Note. —Common control may be Involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests It be held at Denver, Colo. 

No. MC 83835 (Sub-No. 124) (Amend¬ 
ment) , filed August 18, 1975, published in 
the Federal Register issue of Septem¬ 
ber 18, 1975, republished as amended this 
issue. Applicant: WALES TRANS¬ 
PORTATION, INC., P.O. Box 6186, Dal¬ 
las, Tex. 75222. Applicant’s representa¬ 
tive: James W. Hightower, 136 Wynne- 
wood Professional Bldg., Dallas. Tex. 
75224. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: (1) Iron 
and steel articles (except commodities in 
bulk), from the plantsite and facilities 
of National Pipe and Tube Company, 
located in Liberty County, Tex., to points 
in the United States (except Alaska, 
Hawaii, and Texas); and (2) materials, 
equipment , and supplies used in the 
in the manufacture, processing and 
distribution of iron and steel articles (ex¬ 
cept commodities in bulk) from points in 
the United States (except Alaska, 
Hawaii, and Texas), to the plantsites 
and facilities of National Pipe and Tube 
Company, located in Liberty County, 
Tex., restricted in parts (1) and (2) 
above to traffic originating at and des¬ 
tined to the named plantsite and facili¬ 
ties of National Pipe and Tube Company. 

Note. —The purpose of this republication 
is to broaden the scope of the requested au¬ 
thority In this proceeding. If a hearing is 
deemed necessary, the applicant requests a 
consolidated record with D. Q. Wise and H. 
J. Jefferies Truck Lines. Inc., to be held at 
St. Louis, Mo. 

No. MC 87909 (Sub-No. 23), filed 
December 17, 1975. Applicant: ARROW 
MOTOR FREIGHT LINE, INC., 2125 
Commercial Street, Waterloo, Iowa 50702. 
Applicant’s representative: John P. 
Rhodes (same address as applicant). Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Foodstuffs , emulsi¬ 
fiers, materials, supplies, and articles 
used in the manufacture and distribu¬ 
tion of bakery and ice cream products. 
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serving Belle Plaine, Minn., as an off- 
route point in conjunction with carrier’s 
presently authorized operations, re¬ 
stricted to shipments originating at or 
destined to Belle Plaine, Minn. 

Note.—C ommon control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant does not specify a location. 

No. MC 95136 (Sub-No. 20), filed 
December 22, 1975. Applicant: ALLEN S. 
YEATMAN, INCORPORATED, P.O. Box 
383. Montross, Va. 22520. Applicant’s rep¬ 
resentative: Maxwell A. Howell, 1100 In¬ 
vestment Building, 1511 K Street NW., 
Washington, D.C. 20005. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: (1) Lime, from Baltimore 
and Texas, Md., to points-in Westmore¬ 
land, Northumberland, Lancaster, Rich¬ 
mond, and Essex Counties, Va.; and (2) 
fertilizer and fertilizer ingredients, from 
Baltimore. Md., and Milford, Fredericks¬ 
burg. and Richmond, Va. f to points in 
Westmoreland, Northumberland, Lan¬ 
caster, Richmond, and Essex Counties, 
Va, 

Note.—I f a hearing is deemed necessary, 
the applicant requests It be held at Washing¬ 
ton. D.C. 

No. MC 95540 (Sub-No. 937). filed De¬ 
cember 19, 1975. Applicant: WATKINS 
MOTOR LINES, INC., 1940 Monroe Dr., 
P.O. Box 1636, Atlanta, Ga. 30301. Appli¬ 
cant’s representative: Clyde W. Carver, 
Suite 212-5299 Roswell Road NE., At¬ 
lanta, Ga. 30342. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Meats, meat products , and meat by 
products and articles distributed by 
meat packinghouses, as described in 
Sections A and C of Appendix I to the 
report in Descriptions in Motor Carrier 
Certificates, 61 M.C.C. 209 and 766, from 
the plantsites and storage facilities of 
Reelfoot Packing Co.. Division of Val- 
leydale Packers. Inc., at or near Union 
City and Humboldt, Tenn., to points in 
Alabama, Georgia, Florida, Illinois, In¬ 
diana, Iowa, Kansas, Maryland, Michi¬ 
gan, Minnesota, Nebraska. New Jersey, 
New York, North Carolina. Oklahoma, 
Pennsylvania, South Carolina, Texas, 
Virginia, and Wisconsin. 

Note. —Common control may bo involved. 
If a hearing is deemed necessary, applicant 
requests It be held at Atlanta. Ga., or Wash¬ 
ington. D.C. 

No. MC 95540 (Sub-No. 938), filed 
December 18. 1975. Applicant: WAT¬ 
KINS MOTOR LINES, INC., 1940 Mon¬ 
roe Dr., P.O. Box 1636, Atlanta, Ga. 
30301. Applicant’s representative: Clyde 
W. Carver, Suite 212-5299 Roswell Road 
NE.. Atlanta, Ga. 30342. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Pet foods and pet supplies, 
from the plantsite and storage facilities 
of Alfa-Pet, Inc., at or near St. Louis, 
Mo., to points in the United States in 
and east of North Dakota, South Da¬ 
kota, Colorado, Oklahoma, and Texas. 


Note. —Common control may be involved. 
If a hearing is deemed necessary, applicant 
requests it be held at Atlanta, Ga., or Wash¬ 
ington, D.C. 

No. MC 95540 (Sub-No. 939). filed De¬ 
cember 19, 1975. Applicant: WATKINS 
MOTOR LINES, INC., 1940 Monroe Dr., 
P.O. Box 1636, Atlanta, Ga. 30301. Appli¬ 
cant’s representative: Clyde W. Carver, 
Suite 212-5299, Roswell Road NE.. At¬ 
lanta, Ga. 30342. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: Ground silica in containers, 
bags and cartons, from the plantsite and 
warehouse facilities of Tammsco, Inc., 
at or near Tamms, HI., to points in the 
United States (except Alaska and Ha¬ 
waii). 

Note. —Common control may be Involved. 
If a hearing Is deemed necessary, applicant 
requests it be held at Atlanta, Ga., or Wash¬ 
ington, D.C. 

No. MC 103051 (Sub-No. 359), filed 
December 22, 1975. Applicant: FLEET 
TRANSPORT COMPANY, INC., 934 44th 
Ave. North, Nashville, Tenn. 37209. Ap¬ 
plicant’s representative: Russell E. 
Stone (same address as applicant). Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Dry sugar, in bulk, 
from Cheraw, S.C., to points in North 
Carolina. South Carolina, and Georgia. 

Note. —Common control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Nashville, 
Tenn., or Atlanta. Ga. 

No. MC 103051 (Sub-No. 360), filed 
December 22. 1975. Applicant: FLEET 
TRANSPORT COMPANY, INC., 934 44th 
Ave. North. Nashville, Tenn. 37209. Ap¬ 
plicant’s representative: Russell E. Stone 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting Fuel oil, in bulk, in tank ve¬ 
hicles. from Nashville, Tenn., to Canton 
and Waynesville, N.C. 

Note. —Common control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Nashville. 
Tenn., or Atlanta, Ga. 

No. MC 103051 (Sub-No. 361), filed 
December 22, 1975. Applicant: FLEET 
TRANSPORT COMPANY. INC.. 934 44th 
Ave. North, Nashville, Tenn. 37209. Ap¬ 
plicant’s representative: Russell E. Stone 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Vegetable oil, animal fats 
and blends of vegetable oils, and animal 
fats, from Chattanooga, Tenn., to points 
in Louisiana. 

Note. —Common control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Nashville, 
Tenn., or Atlanta, Ga. 

No. MC 103993 (Sub-No. 863 L filed 
December 10, 1975. Applicant: MORGAN 
DRIVE-AWAY INC., 28651 U.S. 20 West, 
Elkhart, Ind. 46514. Applicant’s repre¬ 
sentative: Paul D. Borghesani (same ad¬ 


dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Particle board, from Miami, Okla., 
to points in Arkansas, Tennessee, Geor¬ 
gia, Louisiana, Alabama, Mississippi, 
Missouri, Kansas, Ohio, Illinois, Texas. 
Florida, Indiana, and Kentucky. 

Note. —Common control may be Involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at Oklahoma City. 
Okla. 

No. MC 105984 (Sub-No. 15). filed De¬ 
cember 1, 1975. Applicant: JOHN B 
BARBOUR TRUCKING COMPANY, a 
Corporation, P.O. Box 577, Iowa Park, 
Tex. 76367. Applicant’s representative: 
David R. Parker, 2310 Colorado State 
Bank Building, 1600 Broadway. Denver. 
Colo. 80202. Authority sought to oper¬ 
ate as a common carrier, by motor 
vehicle, over irregular routes, trans¬ 
porting: (1) Commodities which by rea¬ 
son of size or weight, require special 
handling or the use of special equip¬ 
ment and commodities which do not 
require special handling or the use of 
special equipment when moving in the 
same shipment on the same bill of lad¬ 
ing as cofnmodities which by reason of 
size or weight require special handling 
or the use of special equipment; (2) Self- 
propelled articles (except motor vehicles 
as defined in Section 203 (a) (13) of the 
Interstate Commerce Act), and related 
machinery , tools, parts, and supplies 
moving in connection therewith; (3) iron 
and steel articles as described in Appen¬ 
dix V to the Commission’s report in 
Descriptions in Motor Carrier Certifi¬ 
cates, Ex Parte. MC-45, 61 M.C.C. 209 
and 766; (4) pipe, other than iron and 
steel, together with fittings, (5) Irriga¬ 
tion and sprinkler systems and equip¬ 
ment, between points in Carter, Com¬ 
anche, Cotton, Harmon. Jackson, Jeffer¬ 
son, Love, Stephens, and Tillman 
Counties, Okla., and Archer, Baylor. 
Childress, Clay, Cottle, Foard, Harde¬ 
man, Haskell, Jack, King. Knox, Mon¬ 
tague, Throckmorton, Wichita, Wil¬ 
barger, and Young Counties, Tex., on the 
one hand, and, on the other, points in the 
United States (except Alaska and 
Hawaii); and (6) materials, supplies and 
equipment used in the manufacture, pro¬ 
duction and distribution of the com¬ 
modities set forth in (1) through (5) 
above, from points in the United States 
(except Alaska and Hawaii), to points 
in Carter. Comanche. Cotton, Harmon. 
Jackson. Jefferson, Love, Stephens, and 
Tillman Counties, Okla., and Archer. 
Baylor, Childress, Clay, Cottle, Foard. 
Hardeman, Haskell, Jack, King. Knox. 
Montague, Throckmorton, Wichita, Wil¬ 
barger, and Young Counties, Tex. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at Wichita 
Falls, Tex. 

No. MC 106274 (Sub-No. 24), filed De¬ 
cember 12, 1975. Applicant: RAEFORD 
TRUCKING COMPANY, a Corporation. 
P.O. Box 219,'Sanford, N.C. 27330. Ap¬ 
plicant’s representative: Edward G. Vil- 
lalon. Suite 1032 Pennsylvania Building, 
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Pennsylvania Ave. and 13th St.. Wash¬ 
ington, D.C. 20004. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Lumber, plywood, veneer , fibre- 
board, and hardboard, coated and un¬ 
coated. from points in Orangeburg and 
Colleton Counties, S.C., to points in Con¬ 
necticut, Delaware. Illinois. Indiana, 
Maryland, Massachusetts, New Jersey. 
New York, Ohio. Pennsylvania, Rhode 
Island, West Virginia, and District of 
Columbia. 

Note. —If a hearing Is deemed necessary, 
applicant requests It be held at either Char¬ 
lotte, N.C., or Washington, D.C. 

No. MC 106398 (Sub-No. 735). filed 
December 22, 1976. Applicant: NA¬ 

TIONAL TRAILER CONVOY. INC.. 525 
S. Main, Tulsa, Okla. 74103. Applicant’s 
representative: Irvin Tull (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Buildings, in sections mounted on 
wheeled undercarriages, from Pueblo 
County, Colo., to points in the United 
States (except Alaska aid Hawaii). 

Note. —Common control may be involved. 
If a hearing is deemed necessary, the ap¬ 
plicant requests it be held at Denver, Colo. 

No. MC 106398 (Sub-No. 736), filed De¬ 
cember 22, 1975. Applicant: NATIONAL 
TRAILER CONVOY. INC., 525 S. Main. 
Tulsa, Okla. 74103. Applicant’s repre¬ 
sentative: Irvin Tull (same address as 
applicant). Authority sought to operate 
as a common carrier, by motor vehicle. 
• over irregular routes, transporting : 
Buildings in sections, mounted on 
wheeled undercarriages, from Weld 
County, Colo., to points in the United 
States (except Alaska and Hawaii). 

Note.—C ommon control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at Denver, Colo. 

No. MC 107743 (Sub-No. 39), filed De¬ 
cember 29, 1975. Applicant: SYSTEM 
TRANSPORT, INC., E. 11707 Mont¬ 
gomery. P.O. Box 3456 TA, Spokane, 
Wash. 99220. Applicant’s representative: 
Edward G. Rawle (same address as ap¬ 
plicant) . Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: (1) Build¬ 
ings complete, knocked down, or in sec¬ 
tions. (2) building sections and building 
panels, (3) parts and accessories used in 
the installation and completion of the 
commodities in (1) and (2) above, from 
the plant site of American Buildings at 
or near Atlantic, Iowa, to points in Idaho, 
Montana, and Washington. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Spokane. Wash., or Boise. Idaho. 

No. MC 107839 (Sub-No. 165), filed 
December 15. 1975. Applicant: DENVER- 
ALBUQUERQUE MOTOR TRANSPORT, 
INC., 2121 East 67th Avenue, Denver, 
Colo. 80216. Applicant’s representative: 
Edward T. Lyons, Jr.. 1600 Lincoln 
Center Building, Denver, Colo. 80203. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 


routes, transporting: Malt beverages , 
from Golden, Colo., to points in Kansas 
(except Kansas City and Wichita). 

Note. —If a hearing is deemed necessary, 
applicant requests It be held at Denver. 
Colo. 

No. MC 108380 (Sub-No. 89). filed De¬ 
cember 29, 1975. Applicant: JOHN¬ 

STON’S FUEL LINERS, INC., 808 Birch 
Street, P.O. Box 100, Newcastle, Wyo. 
82701. Applicant’s representative: Tru¬ 
man A. Stockton, Jr., The 1650 Grant St. 
Bldg.. Denver, Colo. 80203. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Creosote oil, from Iron ton, 
Utah, to Whitewood, S. Dak. 

Note. —Common control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Salt Lake 
City, Utah, or Denver. Colo. 

No. MC 108393 (Sub-No. 99), filed 
December 10, 1975. Applicant: SIGNAL 
DELIVERY SERVICE, INC., 201 East 
Ogden Avenue, Hinsdale. HI. 60521. Ap¬ 
plicant’s representaitve: J. A. Kundtz, 
1100 National City Bank Building, Cleve¬ 
land. Ohio 44114. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Electrical and gas appliances , parts 
of electrical and gas appliances and 
equipment , materials a7id supplies used 
in the manufacture, distribution and re¬ 
pair of electrical and gas appliances, be¬ 
tween Evansville, Ind., on the one hand, 
and, on the other, points in Fulton, 
Henry, Lucas, Ottawa, Sandusky, and 
Wood Counties, Ohio, under a continuing 
contract or contracts with Whirlpool 
Corporation. 

Note. —Common control and dual opera¬ 
tions may be involved. If a hearing is deemed 
necessary, the applicant requests It be held 
at Washington, D.C. 

No. MC 109462 (Sub-No. 28), filed De¬ 
cember 29, 1975. Applicant: LUMBER 
TRANSPORT, INC., Highway 85-East, 
Madisonville, Ky. 42431. Applicant’s rep¬ 
resentative: Carl U. Hurst. P.O. Drawer 
L, Madisonville. Ky. 42431. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Particleboard, flaJceboard, 
and hardboard. from the plant site of 
Southwest Forest Industries, Inc., located 
at or near Flagstaff, Ariz., to points in 
the United States (except Alaska and 
Hawaii). 

Note. —Common control may be Involved. 
If a hearing Is deemed necesary, the appli¬ 
cant requests to be held at either Phoenix, 
Ariz., or Albuquerque. N. Mex. 

No. MC 111045 (Sub-No. 127),filed De¬ 
cember 15. 1975. Applicant: REDWING 
CARRIERS, INC., P.O. Box 426, Tampa, 
Fla. 33601. Applicant’s representative: 
J. V. McCoy (same address as applicant). 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Chemicals, agri¬ 
cultural chemicals and agricultural 
chemical materials, in bulk, and/or in 
containers (with or without wheels), be¬ 
tween LeMoyne, Ala., on the one hand, 


and, on the other. Mobile. Ala., and New 
Orleans. La., restricted to the transpor¬ 
tation of shipments having a prior or 
subsequent movement by water. 

Note. —Common control may be Involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Tampa, 
Fla., or MobUe, Ala. 

No. MC 111231 (Sub-No. 200), filed 
December 22, 1975. Applicant: JONES 
TRUCK LINES. INC.. 610 East Emma 
Avenue, Springdale, Ark. 72764. Appli¬ 
cant’s representative: James B.Blair, 111 
Holcomb Street, Springdale, Ark. 72764. 
Authority sought to operate as a common 
carrier . by motor vehicle, over irregular 
routes, transporting: Such commodities 
as are dealt in or used by wholesale or 
retail discount variety stores (except 
commodities in bulk), between Benton 
and Washington Counties, Ark., on the 
one hand, and, on the other, points in 
Texas, Mississippi, and Kentucky, re¬ 
stricted to shipments originating at or 
destined to the plant sites and ware¬ 
housing facilities utilized by Wal-Mart 
Stores, Inc. 

Note. —Common control may be Involved. 
If a hearing is deemed necesary. the appli¬ 
cant requests It be held at either Little Rock. 
Ark., Kansas City or St. Louis, Mo. 

No. MC 111274 (Sub-No. 9), filed De¬ 
cember 9. 1975. Applicant: ELMER C. 
SCHMIDGALL AND BENJAMIN G. 
SCHMIDGALL, doing business as 
SCHMIDGALL TRANSFER. Box 249, 
Tremont. HI. 61568. Applicant’s repre¬ 
sentative: Frederick C. Schmidgall, 318 
Lilac Lane. East Peoria, Ill. 61611. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Salvage and dis¬ 
tressed building materials , between 
points in Minnesota, Wisconsin. Illinois. 
Missouri, Kansas. Nebraska, and South 
Dakota, on the one hand, and, on the 
other, Anamosa, Iowa, under a continu¬ 
ing contract, or contracts, with United 
Salvage Associates, Inc. 

Note. —If a hearing is deemed necessary, 
the applicant requests It be held at either 
Chicago. Ill., or St. Louis, Mo. 

No. MC 111594 (Sub-No. 70), filed De¬ 
cember 17, 1975. Applicant: CW TRANS¬ 
PORT. INC., 610 High Street, Wisconsin 
Rapids, Wise. 54494. Applicant’s repre¬ 
sentative: Carl L. Steiner, 39 So. La Sails 
St., Chicago. Ill. 60603. Authority.sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Emulsion, in bulk, in tank vehicles, 
from Green Bay, Wise., to points in 
the United States (except Alaska and 
Hawaii). 

Note. —If a hearing Is deemed necessary, 
the applicant requests it be held at Chicago. 
Ill. 

No. MC 112617 (Sub-No. 337), filed De¬ 
cember 17. 197 5. Applicant: LIQUID 
TRANSPORTERS, INC., 1292 Fern Val¬ 
ley Road, P.O. Box 21395, Louisville. Ky. 
40221. Applicant’s representative: Leon¬ 
ard A. Jaskiewicz, 1730 M Street NW.. 
Suit 501, Washington, D.C. 20036. Au¬ 
thority sought to operate as a common 
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carrier, by motor vehicle, over irregular 
routes, transporting: (1) Ink. in bulk, in 
tank vehicles, from the plantsite of In- 
mont Corp. at Louisville, Ky., to Corinth, 
Miss.. Dallas. Tex., Dayton. Ohio, Gal¬ 
latin, Tenn., Salem, Ill., and Springfield, 
Ohio, and (2) reclaimed hydrocarbon 
solvents, in bulk, in tank vehicles, from 
Corinth, Miss., Dallas, Tex., Dayton, 
Ohio, Gallatin, Tenn., Salem, Ill., and 
Springfield. Ohio, to the plantsite of 
Inmont Corp. at Louisville, Ky. 

Note. —Common control may be Involved. 
If a hearing is deemed necessary, applicant 
requests it be held at Louisville. Ky.. or 
Washington, D.C. 

No. MC 112801 (Sub-No. 180), filed 
Dec. 12. 1975. Applicant: TRANSPORT 
SERVICE CO., a Corporation, 2 Salt 
Creek Lane, Hinsdale, Ill. 60521. Appli¬ 
cant’s representative: Gene Smith (same 
address as applicant). Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Products of corn, in bulk, from the 
plantsites and facilities of CPC Interna¬ 
tional, Inc., at Chicago and Pekin, HI., 
to points in the United States (except 
Alaska and Hawaii). 

Note. —If a hearing is deemed necessary, 
applicant requests it be held at Chicago. Ill. 

No. MC 113362* (Sub-No. 292), filed 
December 17. 1975. Applicant: ELLS¬ 
WORTH FREIGHT LINES, INC., 310 
East Broadway. Eagle Grove, Iowa 50533. 
Applicant’s representative: Milton D. 
Adams, P.O, Box 562, Austin, Minn. 
55912. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Paper and 
paper products, from Portage and Wood 
Counties, Wis., to points in Connecticut, 
Delaware, District of Columbia, lower 
peninsula of Michigan, Maine, Mary¬ 
land. Massachusetts, New Hampshire. 
New Jersey, New York, Pennsylvania, 
Rhode Island, Vermont, Virginia, and 
West Virginia. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Chicago. 
Ill. 

No. MC 113459 (Sub-No. 101) (Amend¬ 
ment) , filed August 18, 1975, published in 
the Federal Register issue of September 
25, 1975, republished as amended this is¬ 
sue. Applicant: H. J. JEFFERIES 
TRUCK LINE. INC.. P.O. Box 94850, 
Oklahoma City, Okla. 73109. Applicant’s 
representative: James W. Hightower, 
136 Wynnewood Professional Bldg.. Dal¬ 
las, Tex. 75224. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle. over irregular routes, transporting: 
(1) Iron and steel articles (except com¬ 
modities in bulk), from the plantsite and 
facilities of National Pipe and Tube Com¬ 
pany, located in Liberty County, Tex., 
to points in the United States (except 
Alaska. Hawaii, and Texas>; and (2) 
materials, equipment and supplies used 
in the manufacture, processing and dis¬ 
tribution of iron and steel articles (ex¬ 
cept commodities in bulk) from points 
in the United States (except Alaska. 
Hawaii and Texas), to the plantsites and 
facilities of National Pipe and Tube 


Company, located in Liberty County, 
Tex., restricted in parts (1) and (2) 
above to traffic originating at and des¬ 
tined to the named plantsite and facili¬ 
ties of National Pipe and Tube Company. 

Note. —The purpose of this republication 
is broaden the requested authority in this 
proceeding. If a hearing is deemed neces¬ 
sary, applicant requests a consolidated record 
with similar applications, of D.Q. Wise and 
Wales Transportation, to be held at St. Louis, 
Mo. 

No. MC 114194 (Sub-No. 182), filed 
December 24,1975. Applicant: KREIDER 
TRUCK SERVICE. INC., 8003 Collins¬ 
ville Road, East St. Louis, Ill. 62201. Ap¬ 
plicant’s representative: Ernest A. 
Brooks n, 1301-02 Ambassador Bldg., 
St. Louis, Mo. 63101. Authority sought 
to operate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: Corn products, in bulk, from the 
plantsites and facilities of C. P. C. Inter¬ 
national, located at Chicago and Pekin. 
HI., to points in the United States (ex¬ 
cept Alaska and Hawaii). 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either St. 
Louis, Mo., or Chicago. Ill. 

No. MC 114211 (Sub-No. 254), filed 
December 22, 1975. Applicant: WARREN 
TRANSPORT, INC., 324 Manhard Street, 
P.O. Box 420, Waterloo, Iowa 50704. Ap¬ 
plicant's representative: Daniel C. Sul¬ 
livan, 327 South LaSalle, Chicago, HI. 
60604. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: (1) Agri¬ 
cultural machinery and implements and 
attachments for agricultural machinery 
and implements; (2) such merchandise 
as is dealt in by lawn and garden stores 
(except chemicals and commodities in 
bulk); and (3) parts for the items named 
in (1) and (2) above when moving in 
mixed shipments with items named in 
(1) and (2) above, from Memphis, Tenn., 
to points in the United States (except 
Alaska, Haw r aii, Maine, Massachusetts. 
Vermont. Connecticut, New Hampshire, 
New York, Rhode Island, New Jersey, 
Delaware. Maryland, Virginia, and the 
District of Columbia), restricted to the 
transportation of traffic originating at 
the facilities used by International Har¬ 
vester Company at Memphis, Tenn. 

Note. —If a hearing is deemed necessary, 
the applicant requests a consolidated record 
with Star Delivery and Transfer, Inc., and 
Jenkins Truck Line, Inc. 

No. MC 114273 (Sub-No. 243), filed 
December 29, 1975. Applicant: CRST, 
INC., P.O. Box 68. Cedar Rapids, Iowa 
52406. Applicant’s representative: Robert 
E. Konchar, Suite 315, Commerce Ex¬ 
change Bldg., 2720 First Avenue NE., P.O. 
Box 1943, Cedar Rapids, Iowa 52406. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Surgical dressings, 
underpads and software and medical 
supplies, from Greenwood, S.C., to Cedar 
Rapids, Iow r a. 

Note. —Common control may be involved. 
If a hearing Is deemed necessary, the appli¬ 
cant requests it be held at Washington, D C. 


No. MC 114284 (Sub-No. 72), filed 
December 15, 1975. Applicant: FOX- 
SMYTHE TRANSPORTATION CO., 
INC., P.O. Box 82307, Stockyards Station, 
Oklahoma City, Okla. 73108. Applicants 
representative: John E. Jandera, 641 
Harrison Street, Topeka, Kans. 66603. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Meats, meat prod¬ 
ucts, meat by-products, and articles dis¬ 
tributed by meat packinghouses as de¬ 
scribed in Sections A and C of Appendix 
I to the report in Descriptions in Motor 
Carrier Certificates, 61 M.C.C. 209 and 
766, from the plantsite and warehouse 
facilities of Wilson & Co., Inc., located at 
Oklahoma City, Okla., to points in Mis¬ 
souri, restricted to the transportation of 
traffic originating at the above-named 
origin and destined to the name desti¬ 
nations. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Kansas 
City, Mo. 

No. MC 114533 (Sub-No. 335), filed 
December 24, 1975. Applicant: BANK¬ 
ERS DISPATCH CORPORATION. 1106 
West 35th Street, Chicago, HI. 60609. Ap¬ 
plicant’s representative: Paul R. Bergant 
(same address as applicant). Authority 
sought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: (1) Exposed and processed 
film and prints, complimentary replace¬ 
ment film, and incidental dealer handling 
supplies (except motion picture films, 
and materials and supplies used in con¬ 
nection with commercial and television 
motion pictures): audit media and other 
business records, between Elgin, Ill., on 
the one hand, and on the other, Bloom¬ 
ington, Columbus, and Evansville, Ind.; 
and (2) exposed and processed film and 
prints, complimentary replacement film, 
and incidental dealer handling supplies 
(except motion picture films, and ma¬ 
terials and supplies used in connection 
with commercial and television motion 
pictures); audit media and other busi¬ 
ness records, (a) between Boston, Mass., 
on the one hand, and on the other, points 
in York County, Maine; Belknap, Hills¬ 
boro, Rockingham, and Strafford Coun¬ 
ties, N.H.: and Kent, Newport, Provi¬ 
dence, and Washington Counties, R.I.; 
and (b) between Boston, Mass., on the 
one hand, and on the other, points in 
Massachusetts, restricted in (2) (b) to 
traffic having a prior or subsequent 
movement by air. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Chicago, Ill., or Boston. Mass. 

No. MC 114569 (Sub-No. 130), filed 
December 22, 1975. Applicant: SHAFFER 
TRUCKING, INC., P.O. Box 418, New 
Kingstown, Pa. 17072. Applicant's repre¬ 
sentative: Herbert R. Nurick, 100 Pine 
Street, P.O. Box 1166. Harrisburg. Pa. 
17108. Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: Confec¬ 
tionery, cocoa, chocolate, and products 
related thereto (except in bulk), and ma¬ 
terials, supplies, equipment and machin¬ 
ery, used in the manufacture, produc- 
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tion, distribution or sale of confectionery, 
cocoa, chocolate and products related 
thereto, from Derry Township, Dauphin 
County, Pa., to Oakdale, Calif. 

Note. — Common control may be Involved. 
If a hearing Is deemed necessary, the appli¬ 
cant requests It be held at either Harrisburg, 
Pa., or Washington, D.C. 

No. MC 114789 (Sub-No. 53), filed De¬ 
cember 12, 1975. Applicant: NATION¬ 
WIDE CARRIERS, INC., P.O. Box 104, 
Maple Plain, Minn. 55359. Applicant’s 
representative: Allan L. Timmerman 
(same address as applicant). Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: General commodities (ex¬ 
cept those of unusual value. Classes A 
and B explosives, household, goods as 
defined by the Commission, commodities 
in bulk, and those requiring special 
equipment because of size or weight), 
from the plant site of Minnesota Mining 
and Manufacturing Company at or near 
Middleway, W. Va. to the sales branch 
warehouse of Minnesota Mining and 
Manufacturing Company at or near Dal¬ 
las, Tex., under a continuing contract 
or contracts with the Minnesota Mining 
and Manufacturing Company. 

Note. —Common control may be Involved. 
Applicant holds common carrier authority 
In MC 117940 and subs thereunder, therefore 
dual operations may be involved. 7 f a hearing 
is deemed necessary, applicant requests it 
be held at either Minneapolis or St. Paul, 
Minn. 

No. MC 115921 (Sub-No. 8\ filed De¬ 
cember 22, 1975. Applicant: CHEMICAL 
SALT SERVICE, INC., 54 Waltham Ave¬ 
nue. Springfield, Mass. 01109. Applicant’s 
representative: C. P. Forgue. 110 N. 
Wacker Drive, Chicago. HI. 60606. Au¬ 
thority sought to operate as a contract 
carrier , by motor vehicle, over irregular 
routes, transporting: Rock salt, in bulk, 
in dump trucks, from South Shaftsbury, 
Vt. and CuttingsviPe, Vt. to points in 
Washington. Rensselaer. Warren. Sara¬ 
toga. Columbia. Greene, Albany and 
Schenectady Counties. N.Y., under a con¬ 
tinuing contract or contracts with Mor¬ 
ton Salt Company, Division of Morton- 
Norwich Products. Inc., Chicago. HI. 

Note. —If a hearing is deemed necessary, 
the applicant requests It be held at Chicago. 

ni. 

No. MC 115994 (Sub-No. 15), filed De¬ 
cember 29, 1975. Applicant: FIDERAK 
TRUCKING. INC., Lafayette, St., RX>. 
2, Tamaqua, Pa. 16506. Applicant’s rep¬ 
resentative: Paul B. Kemmerer, 1620 
North 19th St., Allentown, Pa. 18104. 
Authority sought to operate as a com- 
mon carrier , by motor vehicle, over irreg¬ 
ular routes, transporting: Recycled lead, 
in bars, blocks, slabs or ingots, from 
points in Connecticut and New Jersey to 
Nesquehoning, Pa. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Allentown, Pa. or Philadelphia. Pa. 

No. MC 116763 (Sub-No. 329). filed 
December 30, 1975. Applicant: CARL 
SUBLER TRUCKING, INC., North West 
street, Versailles, Ohio 45380. Applicant’s 


representative: H. M. Richters (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Paper, paper articles, and printed 
materials, from Westbrook, Maine, to 
points in Idaho, Washington, Oregon and 
Nebraska. 

Note. —If a hearing is deeemd necessary, 
the applicant requests it be held at Boston, 
Mass. 

No. MC 116947 (Sub-No. 48), filed De¬ 
cember 22. 1975. Applicant: SCOTT 
TRANSFER CO., INC., 920 Ashby Street, 
SW., Atlanta, Ga. 30310. Applicant’s rep¬ 
resentative: William Addams, Suite 212- 
5299 Roswell Road, NE.. Atlanta, Ga. 
30342. Authority sought to operate as a 
contract carrier , by motor vehicle, over 
irregular routes, transporting: (1) Bread 
making compounds, in fibre drums and 
plastic jugs; (2) cooking oils , in steel 
drums; and (3) edible flour, in bags, from 
the plantsite of Anderson Sales Co., Inc. 
located in Atlanta, Ga., to New York, 
N.Y.; Newark, N.J.; Baltimore, Md.; Phil¬ 
adelphia, Pa.; McKees City, N.J. and 
points in Florida, under a continuing 
contract or contracts with Anderson 
Sales Co., Inc. 

Note. —Applicant holds common carrier 
authority in MC 117956 and subs thereunder, 
therefore dual operations may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at Atlanta, Ga. 

No. MC 117068 (Sub-No. 59), filed De¬ 
cember 17, 1975. Applicant: MIDWEST 
SPECIALIZED TRANSPORTATION, 
INC., P.O. Box 6418, North Highway 63. 
Rochester, Minn. 55901. Applicant’s rep¬ 
resentative: Paul F. Sullivan, 711 Wash¬ 
ington Building, Washington, D.C. 20005. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Roll-over protec¬ 
tion systems, including seat cabs, from 
Litchfield. Minn., to points in the United 
States (except Alaska and Hawaii), in¬ 
cluding ports of entry on the Interna¬ 
tional Boundary line between United 
States and Canada located at points in 
Minnesota. North Dakota, Montana, 
Idaho and Washington. 

Note. —If a hearing is deemed necessary, 
applicant requests it be held at Minneapolis, 
Minn. 

No. MC 117940 (Sub-No. 169), filed 
December 15, 1975. Applicant: NATION¬ 
WIDE CARRIERS, INC., P.O. Box 104, 
Maple Plain, Minn. 55359. Applicant's' 
representative: Allan L. Timmerman 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Foodstuffs (except com¬ 
modities in bulk) in vehicles equipped 
with mechanical refrigeration, from the 
plant site and warehouse facilities of or 
utilized by Jeno’s Inc. located at or near 
Sodus, Mich., to points in Arkansas. Con¬ 
necticut, Delaware, District of Columbia. 
Iowa, Kansas, Maine, Maryland, Massa¬ 
chusetts, Minnesota, Missouri, New 
Hamphire, New Jersey, New York. North 
Dakota, Oklahoma, Pennsylvania, Rhode 
Island, South Dakota, Texas, Vermont, 


Virginia. West Virginia and Wisconsin, 
restricted to traffic originating at the 
plantsite of Jeno’s Inc. at Sodus, Mich, 
and the storage facilities of or utilized by 
Jeno’s Inc. located in Michigan and In¬ 
diana and destined to the named desti¬ 
nation states. 

Note. —Applicant holds contract carrier 
authority in MC 114789 Sub 1 and other subs, 
therefore dual operations may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Minneapolis 
or St. Paul. Minn. 

No. MC 118142 (Sub-No. Ill), filed 
December 15, 1975. Applicant: M. BRU- 
ENGER & CO.. INC., 6250 North Broad¬ 
way, Wichita, Kans. 67219. Applicant’s 
representative: Lester C. Arvin, 814 Cen¬ 
tury Plaza Building, Wichita, Kans. 
67202. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Frozen ice 
cream (except in bulk) moving in tem¬ 
perature controlled equipment, from 
Hutchinson, Kans., to points in Georgia, 
Indiana, Michigan, Mississippi, Ohio, 
Pennsylvania, and Tennessee. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Wichita, 
Kans., or Kansas City, Kans. 

No. MC 118806 (Sub-No. 45), filed De¬ 
cember 18, 1975. Applicant: ARNOLD 
BROS. TRANSPORT, LTD., 739 Lagi- 
modiere Blvd. Winnipeg. Manitoba. 
Canada R2J 0T8. Applicant’s representa¬ 
tive: Daniel C. Sullivan, 227 South La¬ 
Salle Street, Chicago, HI. 60604. Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Paper and paper 
products, from the ports of entry on the 
International Boundary line between the 
United States and Canada located at or 
near Pembina and Dunseith, N. Dak., and 
Noyes, Minn., to points in North Dakota, 
South Dakota, Nebraska, Oklahoma, New 
Mexico, Colorado. Wyoming. Montana, 
Idaho, Utah. Arizona, Nevada. California, 
Oregon, and Washington. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Chicago, 
Ill. 

No. MC 119082 (Sub-No. 9), filed De¬ 
cember 18, 1975. Applicant: FOX & 
GINN MOVING & STORAGE CO., a 
Corporation, 167 Rumery Street, South 
Portland, Maine 04106. Applicant’s rep¬ 
resentative: Herbert E. Ginn (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: Household goods, between South 
Portland, Bangor, and Mars Hill, Maine, 
on the one hand, and, on the other, 
points in Maine. 

Note. —Common control may be involved. 
If a hearing Is deemed necessary, the apnll- 
cant requests it be l^eld at either Portland 
or Bangor, Marine. 

No. MC 119443 (Sub-No. 33), filed 
December 22, 1975. Applicant: P. E. 
KRAMME, INC., Main Street, Monroe¬ 
ville, N.J. 08343. Applicant’s representa¬ 
tive: James W. Patterson. 2107 The 
Fidelity Building. Philadelphia, Pa. 19109. 
Authority sought to operate as a common 
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carrier , by motor vehicle, over irregular 
routes, transporting: Chocolate, choco¬ 
late products, chocolate liquor, confec¬ 
tioner's products, and cocoa butter in 
tank vehicles, (1) from Charlotte, N.C. 
to points in Alabama, Arkansas, Connec¬ 
ticut, Delaware, District of Columbia. 
Florida. Georgia. Illinois, Indiana, Iowa, 
Kentucky, Louisiana, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, 
Missouri, Mississippi, New Hampslure, 
New Jersey, New York, North Carolina, 
Ohio. Oklahoma, Pennsylvania, Rhode 
Island, South Carolina, Tennessee. 
Texas. Vermont, West Virginia, Virginia, 
Wisconsin: and <2> returned shipments 
of the above described commodities from 
the named destination states to Char¬ 
lotte, N.C. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at Washing¬ 
ton, D.C. 

No. MC 119560 (Sub-No. 11), filed De¬ 
cember 29, 1975. Applicant: SOUTHERN 
BULK HAULERS, INC., P.O. Box 278. 
Harleyville, S.C. 29448. Applicant’s rep¬ 
resentative: Harris G. Andrews, P.O. 
Box 4255. Greenville, S.C. 29608. Author¬ 
ity sought to operate as a common car¬ 
rier. by motor vehicle, over irregular 
routes, transporting: Sand, in bulk in 
pneumatic trailers, from points in Ker¬ 
shaw, Lexington and Richland Counties, 
S.C., to points in Alabama, Georgia, 
North Carolina. South Carolina. Tennes¬ 
see and Virginia. 

Note.— Common control may be iuvolved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Columbia. 
S.C. or Charlotte. N.C. 

No. MC 119576 (Sub-No. 1>. filed De¬ 
cember 15. 1975. Applicant: RIDDLE 
CARTAGE, INC., 8121 Melton Road. 
Gary. Ind. 46403. Applicant’s representa¬ 
tive: Donald S. Mullins, 4704 W. Irving 
Park Road. Chicago. HI. 60641. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Brick and clay products, 
from Brazil, Ind., to points in Illinois. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at Chicago. 
Ill. 

No. MC 119654 (Sub-No. 30>, filed 
December 18, 1975. Applicant: HI-WAY 
DISPATCH, INC., 1401 West 26th Street, 
Marion, Ind. 46952. Applicant's repre¬ 
sentative: Alki E. Scopelitis, 815 Mer¬ 
chants Bank Building, Indianapolis, Ind. 
46204. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Glass and 
plastic containers and caps, covers and 
tops therefor, and paper boxes and sheets, 
from Gas City, Ind. and the 1-69 ware¬ 
house located at or near Gas City, Ind., 
to Burlington and Milwaukee, Wis.; 
Covington and Louisville, Ky.; St. Louis, 
Joplin, St. Joseph, and Kansas City, 
Mo., and points in that part of Illinois 
and north of U.S. Highway 36, those in 
that of Ohio on and west of Ohio High¬ 
way 3, and those in that part of Michi¬ 


gan, on, south, and east of Michigan 
Highway 46. 

Note.— IX a hearing is deemed necessary, 
the applicant requests it be held at either 
Indianapolis, Ind. or Chicago, Ill. 

No. MC 119774 (Sub-No. 88). filed 
December 29, 1975. Applicant: EAGLE 
TRUCKING COMPANY, a Corporation. 
301 East Main Street, P.O. Box 471, Kil¬ 
gore, Tex. 75662. Applicant’s representa¬ 
tive: Bernard H. English, 6270 Firth 
Road, Fort Worth, Tex. 76116. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Machinery, equipment, 
materials and supplies used in or in con¬ 
nection with, the construction, opera¬ 
tion, repair, servicing, maintenance or 
dismantling of chemical plants and 
petrochemical plants, (1) between points 
in Alabama. Arkansas. Colorado, Flor¬ 
ida. Georgia, Kansas, Louisiana, Mis¬ 
sissippi, Nevada, New Mexico, Oklahoma, 
Texas, and Wyoming. (2) between points 
in Alabama, Arkansas, Colorado, Florida, 
Georgia, Kansas, Louisiana, Mississippi, 
Nevada, New Mexico. Oklahoma. Texas, 
and Wyoming, on the one hand, and, on 
the other, points in Illinois. Indiana. 
Kentucky, and Tennessee. (3) between 
points in Alabama. Arkansas, Florida, 
Georgia, Mississippi, Louisiana. Texas. 
Oklahoma, Kansas, Nevada, on the one 
hand, and, on the other, points in Mon¬ 
tana and Utah, and (4) between points 
in Tennessee, on the one hand, and, on 
the other, points in Illinois and Indi¬ 
ana, (1) through (4> above, restricted 
(a) against the transportation of com¬ 
modities in bulk, and against the trans¬ 
portation of oil field commodities as de¬ 
fined in Mercer Extension-Oil Field 
Commodities, 74 M.C.C. 459, and <b> to 
the transportation of shipments origi¬ 
nating at or destined to chemical or 
petrochemical plant sites or facilities. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at either 
Houston, or Dallas, Tex. 

No. MC 119777 (Sub-No. 323>. filed De¬ 
cember 22. 1975. Applicant: LIGON 
SPECIALIZED HAULER. INC.. P.O. 
Drawer L, Madisonville, Ky. 42431. Ap¬ 
plicant’s representative: Carl U. Hurst 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Pallets, skids, bases , boxes, 
crates, crating, wooden treads, wooden 
risers, wooden sills, moulidng, cardboard 
cartons, nails, wood flooring, lumber, 
treated poles, treated cross arms, 
treated cross ties, and forest, wood, and 
lumber products, (1) from points in 
Ariozna. to points in Florida, Georgia, 
South Carolina, Alabama, Mississippi, 
Louisiana, Texas. Oklahoma, Arkan¬ 
sas, Tennessee, Missouri, Kansas. Iowa, 
Illinois, Michigan, Wisconsin, and 
Minnesota; (2) from points in Colo¬ 
rado, to points in Florida, Alabama, 
Mississippi, Louisiana. Texas, Oklahoma, 
Arkansas, Tennessee, Kentucky, Mis¬ 
souri. Illinois. Wisconsin, and Michigan; 


(3) from points in Utah, to points in 
Florida, Alabama, Mississippi, Louisi¬ 
ana, Texas, Oklahoma, Arkansas, Ten¬ 
nessee, Missouri, Illinois, Wisconsin and 
Michigan: and (4) from points in New 
Mexico, to points ip Florida. Georgia, 
South Carolina, Alabama, Mississippi, 
Louisiana, Texas, Tennessee, Kentucky, 
Missouri, Illinois, Iowa. Wisconsin and 
Michigan. 

Note. —Common control may be involved 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Albu¬ 
querque, N. Mex., Santa Fe. No. Mex. or Den¬ 
ver, Colo. 

No. MC 119792 (Sub-No. 51). filed Dec. 
12, 1975. Applicant: CHICAGO SOUTH¬ 
ERN TRANSPORTATION COMPANY, 
a Corporation, 3600 South Western Ave¬ 
nue. Chicago, Ill. 60607. Applicant’s rep¬ 
resentative: Carl L. Steiner, 39 South 
La Salle Street, Chicago, Ill. 60603. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Food, food prod¬ 
ucts, and foodstuffs, in vehicles equipped 
with mechanical refrigeration, from the 
storage facilities of New Orleans Cold 
Storage, at New Orleans, and Metarie, 
La., to points in Florida, Georgia, Illi¬ 
nois, Indiana, Iowa, Kansas, Kentucky, 
Michigan. Minnesota, Missouri, Ne¬ 
braska, Ohio, and Wisconsin. 

Note. —If a hearing is deemed necessary 
applicant requests it be held at Chicago. Ill 

No. MC 119792 (Sub-No. 52), filed De¬ 
cember 24. 1975. Applicant: CHICAGO 
SOUTHERN TRANSPORTATION COM¬ 
PANY, 3600 South Western Avenue. Chi¬ 
cago, Ill. 60609. Applicant’s representa¬ 
tive: Carl L. Steiner, 39 South La Salle 
Street. Chicago, HI. 60603. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Food, food preparations 
and food ingredients, from points in 
Florida to points in Alabama, Georgia. 
Illinois, Indiana, Iowa, Kansas, Ken¬ 
tucky, Louisiana, Michigan, Minnesota. 
Missouri, Mississippi, Oklahoma. Ohio. 
Tennessee and Wisconsin. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Miami. 
Fla. 

No. MC 119880 < Sub-No. 75), filed De¬ 
cember 1, 1975. Applicant: DRUM 

TRANSPORT, INC., P.O. Box 2056, East 
Peoria. Ill. 61611. Applicant's representa¬ 
tive: Bruce A. Bullock, 530 Univac Bldg.. 
Omaha, Nebr. 68106. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Alcoholic liquors, in bulk, from 
Peoria and Delavan, HI., to ports of entry 
on the International Boundary Line be¬ 
tween the United States and Canada, 
located in Idaho, Montana and Wash¬ 
ington. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Chicago. 
Ill. 

No. MC 119908 (Sub-No. 29) (Amend¬ 
ment) , filed October 6, 1975, published in 
the Federal Register issue of Octo- 
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ber 31, 1975, republished as amended 
this issue. Applicant: WESTERN LINES, 
INC., P.O. Box 1145, Houston, Tex. 77001. 
Applicant’s representative: Thomas P. 
Sedberry, 1102 Perry-Brooks Building, 
Austin, Tex. 78701. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Iron and steel articles, (except 
commodities in bulk), from the plantsite 
and storage facilities of National Pipe 
and Tube Company, located in Liberty 
County, Tex., to points in New Mexico, 
Oklahoma, Kansas, Missouri. Arkansas, 
Louisiana, Mississippi, Alabama, Georgia, 
Tennessee, and Florida, and (2) ma¬ 
terials, equipment and supplies used in 
the manufacture, processing and distri¬ 
bution of iron and steel articles < except 
commodities in bulk), from points in 
New Mexico, Oklahoma, Kansas, Mis¬ 
souri. Arkansas, Louisiana, Mississippi, 
Alabama, Georgia. Tennessee, and Flor¬ 
ida, to the plantsite and storage facili¬ 
ties of National Pipe and Tube Company, 
located in Liberty County, Texas, re¬ 
stricted in Parts (1) and (2) above to 
traffic originating at and destined to the 
named plantsite and facilities of Na¬ 
tional Pipe and Tube Company and the 
named States. 

Note. —The purpose of this republication 
Ls to broaden the scope of the requested 
authority in this proceeding. If a hearing is 
deemed necessary, the applicant requests a 
consolidated record with similar applications. 

No. MC 119974 (Sub-No. 52), filed De¬ 
cember 23. 1975. Applicant: L. C. L. 
TRANSIT COMPANY. 949 Advance 
Street, Green Bay, Wis. 54304. Appli¬ 
cant’s representative: L. F. Abel (same 
address as applicant). Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Corn products, in bulk, from the 
plantsites and facilities of CPC Interna¬ 
tional. Inc., located at Chicago and 
Pekin, HI., to points in the United States 
(except Alaska and Hawaii). 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Chicago, Ill., or Washington, D.C. 

No. MC 119988 (Sub-No. 90), filed 
December 17, 1975. Applicant: GREAT 
WESTERN TRUCKING CO., INC., 
Highway 103 East. P.O. Box 1384, Lufkin. 
Tex. 75901. Applicant’s representative: 
Hugh T. Matthews, 630 Fidelity Union 
Tower, Dallas. Tex. 75201. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Polystyrene shapes and 
forms and disposable jlastic tableware, 
from the plantsite and warehouses of the 
Mobil Chemical Company located at or 
near Temple, Tex., to points i. Alabama. 
Arkansas, Colorado, Georgia. Illinois, 
Kansas, Kentucky, Louisiana, Mississip¬ 
pi. Missouri, New Mexico, Oklahoma, and 
Tennessee. 

Note. —Applicant holds contract carrier 
authority In No. MC 140271, therefore dual 
operations may be Involved. If a hearing is 
deemed necessary, applicant requests It be 
held at Dallas. Tex. 


No. MC 120257 (Sub-No. 25), filed De¬ 
cember 17, 1975. Applicant: K. L. 

BREEDEN & SONS, INC., 401 Alamo 
Street, Terrell, Tex. 75160. Applicant’s 
representative: Bernard H. English, 6270 
Firth Road, Fort Worth, Tex. 76116. Au¬ 
thority sought to operate as . common 
carrier, by motor vehicle, over irregular 
routes, transporting: Foam board insu¬ 
lation and insulated gypsum foam board 
panels, from Dallas, Tex., to points in 
the United States (except Alaska and 
Hawaii). 

Note. —If a hearing Is deemed necessary, 
the applicant requests It be held at either 
Dallas or Fort Worth, Tex. 

No. MC 120364 (Sub-No. 8). filed De¬ 
cember 11. 1975. Applicant: A & B 
FREIGHT LINE. INC., 2800 Falund 
Street. Rockford. Ill. 611C9. Applicant’s 
representative: Robert M. Kaske (same 
address as applicant). Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: <1) Refrigeration machines, equip¬ 
ment and parts, from the plant site of 
Imeco Co., at or near Polo. Ill., to points 
in Illinois. Indiana. Iowa. Kansas. Mich¬ 
igan. Minnesota, Missouri. Nebraska. 
North Dakota. South Dakota, and Wis¬ 
consin; and (2> materials and supplies, 
from points in (1) above, to the plant 
site of Imeco Co., at or near Polo, m. 

Note. —If a hearing is deemed necessary, 
applicant requests it be held at either Chi¬ 
cago. Ill., or Washington. D.C. 

No. MC 120364 (Sub-No. 11), filed De¬ 
cember 18. 1975. Applicant: A & B 
FREIGHT LINE. INC.. 2800 Falund 
Street. Rockford, Ill. 61109. Applicant’s 
representative: Robert M. Kaske (same 
address as applicant). Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: General commodities (except Classes 
A and B explosives, household goods, 
commodities in bulk, and those requiring 
special equipment), between Rockford, 
Ill., on the one hand, and, on the other, 
Scales Mound and Galena, HI. 

Note. —If a hearing Is deemed necessary, 
the applicant requests it be held at Chicago, 
HI., or Madison. Wis. 

No. MC 120477 (Sub-No. 2), filed De¬ 
cember 15, 1975. Applicant: INTERNA¬ 
TIONAL TRANSPORT. INC., 453 C 
Street, Boston. Mass. 02210. Applicant’s 
representative: William J. Lippman, 1819 
H Street NW.. Washington. D.C. 20006. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: (1> General com¬ 
modities, in containers (except articles of 
unusual value. Classes A and B explo¬ 
sives. household goods, commodities in 
bulk, and commodities which because of 
size or weight require special equipment), 
between points in Connecticut, Florida, 
Hlinois, Indiana, Maine, Maryland, Mas¬ 
sachusetts, Michigan, Minnesota, Mis¬ 
souri, New Hampshire, New Jersey, New 
York, Ohio, Pennsylvania, Rhode Island, 
Vermont, and Wisconsin, restricted to the 
transportation of traffic moving on 


freight forwarder and shipper association 
bills of lading; and (2) General com¬ 
modities (except articles of unusual 
value. Classes A and B explosives, house¬ 
hold goods, commodities in bulk, and 
commodities which because of size or 
weight require special equipment), be¬ 
tween points in Massachusetts. Part (2) 
of this application seeks conversion of the 
Certificate of Registration presently held 
by applicant in Docket No. MC 120477 
(Sub-No. 1) which authorized the trans¬ 
portation of general commodities any¬ 
where in the Commonwealth of Massa¬ 
chusetts. 

Note. — If a hearing Is deemed necessary, 
the applicant requests It be held at either 
New York. N.Y.. or Washington. D.C. 

No. MC 120866 <Sub-No. 2). filed De¬ 
cember 16, 1975. Applicant: THJ] TIM- 
LAPH CORP. OF VIRGINIA. P.O. Box 
3596, Richmond. Va. 23234. Applicant’s 
representative: Stan E. McCormick, 
618 Perpetual Building. Washington, D.C. 
20004. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Petroleum 
and petroleum products, in bulk, in tank 
vehicles, (a) from Richmond, Va., and 
points in Chesterfield County, Va., to 
points in Halifax County, N.C.; and (b) 
from Alexandria, Bellwood, Fredericks¬ 
burg. Hopewell. Newport News, Norfolk, 
Richmond, South Norfolk, Ampthill, 
Broadmoor. Portsmouth, American Oil 
Refinery near Yorktown and Naval Fuel 
Depot, Yorktown, Va., to points in Vir¬ 
ginia. 

Note. — The purpose for the request for au¬ 
thority outlined in (b) is to convert appli¬ 
cant's existing Certificate of Registration in 
Docket No. MC 120866 (Sub-No. 1) into a 
Certificate of Public Convenience and Neces¬ 
sity. If a hearing is deemed necessary, the 
applicant requests it be held in Richmond, 
Va. 

No. MC 321667 (Sub-No. 4). filed De¬ 
cember 15, 1975. Applicant: SMALLEY 
TRANSPORTATION COMPANY, 2202 
38th Street, P.O. Box 5175, Tampa, Fla. 
33605. Applicant’s representative: Ansley 
Watson, Jr.. 512 Florida Avenue, P.O. Box 
1531, Tampa, Fla. 33601. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: General commodities (ex¬ 
cept commodities of unusual value. 
Classes A and B explosives, household 
goods as defined by the Commission, and 
chemicals, phosphates, phosphate prod¬ 
ucts, and phosphate by-products in 
bulk), in containers or in trailers, be¬ 
tween points in Duval, Hillsborough, 
Manatee, Orange. Brevard, Palm Beach, 
Broward, and Dade Counties, Fla., on the 
one hand, and, on the other, points in 
Florida east and south of Baker, Union, 
Alachua, and Levy Counties, Fla., re¬ 
stricted to the transportation of ship¬ 
ments having an immediately prior or 
subsequent movement by rail or water. 

Note. —If a hearing Is deemed necessary, 
the applicant requests It be held at either 
Tampa, Jacksonville, or Miami, Fla. 
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No. MC 123294 (Sub-No. 36), filed Dec. 
12. 1975. Applicant. WARSAW TRUCK¬ 
ING CO., INC., 1102 West Winona Ave¬ 
nue, Warsaw, Ind. 46580. Applicant’s 
representative: Martin J. Leavitt, P.O. 
Box 400, 22375 Haggerty Road, North- 
ville, Minn. 48167. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Dry animal and poultry feeds 
and mineral mixtures, in bulk, from 
Quincy, HI., to points in North Carolina, 
South Carolina, and Pennsylvania: and 
(2) clay, in bags only, from points in 
North Carolina and South Carolina, to 
Quincy, HI. 

Note. —If a hearing is deemed necessary, 
applicant requests it be held at Washington, 
D C., or Chicago, Ill. 

No. MC 124004 (Sub-No. 30), filed De¬ 
cember 29, 1975. Applicant: RICHARD 
DAHN, INC., 620 West Mountain Road, 
Sparta, N.J. 07871. Applicant’s represen¬ 
tative: George A. Olsen, 69 Tonnele Ave., 
Jersey City. Njr. 07306. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Animal and poultry feed and ani¬ 
mal, poultry and pet feed ingredients 
and cracklings, (1) between points in 
Delaware. Maryland, Virginia, on the 
one hand, and, on the other, points in 
North Carolina and South Carolina, and 
(2) from points in New York, New Jer¬ 
sey, and Pennsylvania, to points in South 
Carolina. 

Note. —If a hearilng is deemed necessary, 
the applicant requests it be held at either 
New York, N.Y., or Washington. D.C.. 

No. MC 124236 (Sub-No. 78), filed De¬ 
cember 18. 1975. Applicant: CHEMICAL 
EXPRESS CARRIERS, INC., 1200 Si¬ 
mons Bldg., Dallas, Tex. 75201. Appli¬ 
cant’s representative: Leroy Hallman, 
4555 First National Bank Bldg., Dallas, 
Tex. 75202. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Quicklime and hydrated lime, from 
Marble City and Sallisaw, Okla., to Den¬ 
ver, Colo. 

Note. —Common control may be involved. 
If a hearing Is deemed necessary, the appli¬ 
cant requests it be held at Dallas, Tex. 

No. MC 124887 (Sub-No. 22), filed De¬ 
cember 16, 1975. Applicant: SHELTON 
TRUCKING SERVICE, INC., Route 1. 
Box 230, Altha, Fla. 32421. Applicant’s 
representative: Sol H. Proctor, 1107 
Blackstone Building, Jacksonville, Fla. 
32202. Authority sought to operate as a 
common carrier . by motor vehicle, over 
irregular routes, transporting: Composi¬ 
tion board, plywood, accessories and ma¬ 
terials used in the installation and sale 
thereof, from points in Lucas County, 
Ohio, to points in the United States in 
and east of North Dakota. South Dakota, 
Nebraska, Colorado, and Texas. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Wash¬ 
ington. D.C. 

No. MC 125648 (Sub-No. 3), filed De¬ 
cember 22, 1975. Applicant: C. WHITE 
& SON, INC., Evans Road, Rocky Hill, 


Conn. 06067. Applicant’s representative: 
Clifford C. White (same address as ap¬ 
plicant) . Authority sought to operate as 
a contract carrier, by motor vehicle, over 
irregular routes, transporting: Petro¬ 
leum and petroleum products as de¬ 
scribed in Appendix XIII to the Report 
in Descriptions in Motor Carrier Cer¬ 
tificates, 61 M.C.C. 209, (except liquified 
petroleum gases, in containers and in 
bulk), in tank vehicles, and automobiles 
accessories , from Rocky Hill. Conn, to 
points in that part of Massachusetts on 
and west of Massachusetts Highway 12, 
under a continuing contract or contracts 
with F. L. Roberts & Co., Inc. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Hartford, Conn., Boston, Mass., or New York, 
N.Y. 

No. MC 125674 (Sub-No. 12). filed De¬ 
cember 29, 1975. Applicant: THE SEN¬ 
TINEL STAR EXPRESS COMPANY 
doing business as JACK RABBIT EX¬ 
PRESS. 64 West Concord Street, Or¬ 
lando, Fla. 32802. Applicant’s represent¬ 
ative: James E. Wharton, 17th Floor, 
CNA Building, P.O. Box 231, Orlando, 
Fla. 32802. Authority sought to operate 
as a common carrier . by motor vehicle, 
over irregular routes, transporting: Gen¬ 
eral commodities (except Classes A and 
B explosives, household goods as defined 
by the Commission, commodities in bulk, 
and those requiring special equipment), 
between points in Florida on, south, and 
east of a line beginning at Yankeetown 
and extending along Florida Highway 40 
to junction Interstate Highway 75, 
thence along Interstate 75 to Junction 
Florida Highway 24, thence along Flor¬ 
ida Highway 24 to Waldo, thence along 
U.S. Highway 301 to the Florida-Georgia 
State line, thence along the Florida- 
Georgia State to the Atlantic Ocean, on 
the one hand, and, on the other, points 
in Douglas, Fulton, DeKalb. Cobb, Gwin¬ 
nett, and Henry Counties. Ga., restricted 
to the transportation of a single package 
or article weighing not more than 125 
pounds in shipments not exceeding 1,000 
pounds from one consignor to one con¬ 
signee in any one day. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Orlando, Tampa, or Miami. Fla. 

No. MC 126140 (Sub-No. 8), filed 
December 12, 1975. Applicant: TRANS r 
PETRO, INC., Box 124, Wood River, HI. 
62024. Applicant’s representative: Robert 
T. Lawley. 300 Reisch Bldg., Springfield, 
HI. 62701. Authority sought to operate as 
a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Liquid asphalt, in bulk, from Morrison- 
ville, HI., to points in Missouri, under a 
continuing contract or contracts with 
Louis Marsch, Inc. 

Note. —If a hearing is deemed necessary, 
applicant requests it be held at either 
Chicago, Ill., or St. Louis, Mo. 

No. MC 126421 (Sub-No. 6), filed 
December 15. 1975. Applicant: GYPSUM 
TRANSPORT, INC., East Highway 80, 
P.O. Drawer 2679, Abilene, Tex. 79604. 
Applicant’s representative: Jerry Prest- 


ridge, P.O. Box 1148, Austin, Tex. 78767. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Cement, in bags or 
sacks, from the port of entry on the In¬ 
ternational Boundary line between the 
United States and the Republic of Mexico 
located at El Paso, Tex., to points in 
Texas, restricted to traffic originating in 
the Republic of Mexico. 

Note. —Common control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at Austin or Dallas, 
Tex. 

No. MC 126555 (Sub-No. 39), filed 
Dec. 12, 1975. Applicant: UNIVERSAL 
TRANSPORT, INC., Box 3000, Rapid 
City, S. Dak. 57701. Applicant’s repre¬ 
sentative: John H. Lewis, The 1650 Grant 
Street Building, Denver, Colo. 80203. Au¬ 
thority sought to operate as a common 
carrier , by motor vehicle, over irregular 
routes, transporting: Aggregates, in bulk, 
(1) from points in South Dakota, to 
points in Colorado, Nebraska and 
Wyoming; and (2) between points in 
Colorado, restricted in Part (2), to ship¬ 
ments having a prior movement by rail. 

Note. —Applicant holds contract carrier au¬ 
thority In MC 102597 and subs thereunder, 
therefore dual operations may be Involved. 
Common control may also be Involved. If a 
hearing Is deemed necessary, applicant re¬ 
quests it be held at Denver. Colo., or Rapid 
City, S. Dak. 

No. MC 126601 (Sub-No. 1), filed 
December 23, 1975. Applicant: 

ANTHONY J. CLESI, Box 314, Seneca, 
Pa. 16346. Applicant’s representative: 
Frank R. Riddle, 134 West Park Street, 
Franklin, Pa. 16323. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Coal, between points in Pennsyl¬ 
vania, New York, and Ohio. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Franklin, 
Erie, or Pittsburgh, Pa. 

No. MC 126645 (Sub-No. 7). filed De¬ 
cember 12, 1975. Applicant: ROSCOE 
ORWICK AND FRANCES ORWICK 
doing business as ROSCOE AND 
FRANCES, 163 Kings Highway, Belle- 
mead, Altoona, Pa. 16602. Applicants 
representative: Arthur J. Diskin, 806 
Frick Bldg.. Pittsburgh, Pa. 15219. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Ice cream, frozen 
dairy products, fruit juices, sherbet, milk, 
cottage cheese, buttermilk, yogurt and 
other dairy products, from the plant- 
sites of Sealtest Foods, Division of Kraft- 
co Corp., located in Philadelphia, Pa., to 
Dunkirk, N.Y., and Coshocton, Maple 
Heights and Youngstown, Ohio, under a 
continuing contract with Sealtest Foods, 
Division of Kraftco Corp. 

Note. —If a hearing Is deemed necessary, 
the applicant requests It be held at either 
Washington. D.C., or Pittsburgh, Pa. 

No. MC 128133 (Sub-No. 13). filed De¬ 
cember 22, 1975. Applicant: H. H. OMPS, 
INC., Route 7, Box 295, Winchester, 
W. Va. 22601. Applicant’s representative: 
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Arthur J. Diskin, 806 Flick Building, 
Pittsburgh, Pa. 15219. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Lime, common, hydrated, quick or 
slaked, from the plantsite of Mercer 
Lime and Stone Company located at 
Branch ton, Butler County, Pa., to points 
in Maryland, District of Columbia, New 
Jersey. Virginia, and points in Grant, 
Berkeley, Hampshire, Hardy, Jefferson, 
Mineral and Morgan, W. Va. 

Note. —If a hearing Is deemed necessary, 
the applicant requests It be held at either 
Washington, D.C., or Pittsburgh, Pa. 

No. MC 128273 (Sub-No. 215). filed De¬ 
cember 15. 1975. Applicant: MIDWEST¬ 
ERN DISTRIBUTION, INC., P.O. Box 
189, Fort Scott, Kansas 66701. Appli¬ 
cant's representative: Harry Ross, Jr., 
1403 South Horton Street, Fort Scott, 
Kans. 66701. Authority sought to operate 
as a common carrier, by motor vehicle, 
vehicle, over irregular routes, transport¬ 
ing: Books and printed matter, from 
Kansas City, Mo., to points in Colorado. 
Illinois, Indiana, Maryland, New Jersey, 
New York, Ohio, and Pennsylvania. 

Note. —If a hearing is deemed necessary, 
applicant requests it be held at Kansas City, 

Mo. 

No. MC 128616 (Sub-No. 19). filed De¬ 
cember 15, 1975. Applicant: BANKERS 
DISPATCH CORPORATION, 1106 West 
35th Street, Chicago, Ill. 60609. Appli¬ 
cant’s representative: Paul R. Bergant 
(same address as applicant). Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: Commercial papers, doc¬ 
uments and written instruments (except 
coins, currency, and negotiable securi¬ 
ties), as are used in the conduct and 
operation of banks and banking institu¬ 
tions, between points in Scott's Bluff 
County, Nebr., on the one hand, and, on 
the other, points in Goshen County, 
Wyo., under*a continuing contract or 
contracts with banks and banking insti¬ 
tutions. 

Note. —Applicant holds common carrier 
authority In No. MC-114533 and subs there¬ 
under, therefore dual operations may be in¬ 
volved. If a hearing Is deemed necessary, the 
applicant requests It be held at either Oma¬ 
ha. Nebr., Denver, Colo., or Seattle, Wash. 

No. MC 128616 (Sub-No. 20). filed De¬ 
cember 15, 1975. Applicant: BANKERS 
DISPATCH CORPORATION, 1106 West 
35th Street, Chicago, Ill. 60609. Appli¬ 
cant’s representative: Paul R. Bergant 
(same address as applicant). Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: Commercial papers , docu¬ 
ments, and written instruments (except 
coins, currency, and negotiable securi¬ 
ties), as are used in the conduct and op¬ 
eration of banks and banking institu¬ 
tions, between Jackson County, Mo., on 
the one hand, and, on the other, points 
in Fremont, Taylor, Page, Mills, and 
Montgomery Counties, Iowa, under a 
continuing contract or contracts with 
banks and banking institutions. 

Note. —Applicant holds common carrier 
authority In No. MC-114533 and subs there¬ 


under, therefor dual operations may be In¬ 
volved. If a hearing is deemed necessary, the 
applicant requests it be held at Kansas 
City, Mo. 

No. MC 129282 (Sub-No. 27). filed De¬ 
cember 19, 1975. Applicant: BERRY 
TRANSPORTATION, INC., P.O. Box 
2147, Longview, Tex. 75601. Applicant’s 
representative: Fred S. Berry (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Malt beverages and materials and 
supplies used in the manufacture and 
distribution thereof, and (2) empty con¬ 
tainers on return, (1) from Ft. Worth, 
Tex., to Blytheville, Little Rock, and 
Paragould, Ark.; Batesville, Byhalia, 
Holly Springs, and Meridan, Miss, and 
Memphis, Term.; and (2) from Mem¬ 
phis, Term., to Baton Rouge, Monroe, 
Opelousas, Crowley, Lafayette, New 
Iberia, and Lake Charles, La., and New¬ 
port, Ark. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Memphis. Tenn., or Ft. Worth, Tex. 

No. MC 133796 (Sub-No. 29), filed De¬ 
cember 19, 1975. Applicant: GEORGE 
APPEL. 249 Carverton Road, Trucksville, 
Pa. 18708. Applicant’s representative: 
Kenneth R. Davis, 121 S. Main Street, 
Taylor, Pa. 18517. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Natural, synthetic iron oxides chem¬ 
ical colors ‘except in bulk), (1) 
from Laurel, Md., to Houston and Dallas, 
Tex.; (2) from Houston, Tex., to Los 
Angeles, Calif.; (3) between Laurel, Md. 
and Los Angeles, Calif.; and (4) from 
Laurel, Md.. to Portland, Oreg., and 
Seattle, Wash. 

Note. —Applicant holds contract carrier 
authority in MC 129239, therefore dual op¬ 
erations may be Involved. If a hearing is 
deemed necessary, the applicant requests It 
be held at Washington, D.C. 

No. MC 134145 (Sub-No. 60), filed 
December 19. 1975. Applicant: NORTH 
STAR TRANSPORT, INC., Rt. 1 High¬ 
way 1 and 59 West, Thief River Falls, 
Minn. 56701. Applicant’s representative: 
Robert P. Sack. P.O. Box 6010, West St. 
Paul, Minn. 55118. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Parts for computing machines and 
materials and supplies used in the manu¬ 
facture or operation thereof (except 
commodities in bulk), from North 
Arlington, N.J., and Willimantic, Conn., 
to Minneapolis, Minn., under a continu¬ 
ing contract or contracts with Control 
Data Corp. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Min¬ 
neapolis, Minn. 

No. MC 134145 (Sub-No. 61), filed De¬ 
cember 19, 1975. Applicant: NORTH 
STAR TRANSPORT, INC., Rt. 1 High¬ 
way 1 and 59 West, Thief River Falls, 
Minn. 56701. Applicant’s representative: 
Robert P. Sack, P.O. Box 6010, West St. 
Paul, Minn. 55118. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 


ing: Parts for computing machines and 
materials and supplies used in the manu¬ 
facture or operation thereof (except 
commodities in bulk), from Norristown, 
Pa., to Rochester, Mich., and Min¬ 
neapolis, Minn., under a continuing con¬ 
tract or contracts with Control Data 
Corp., Minneapolis, Minn. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Min¬ 
neapolis, Minn. 

No. MC 134262 (Sub-No. 9), filed De¬ 
cember 15, 1975. Applicant: FARMERS 
FEED & SUPPLY TRANSPORTATION, 
INC., Boyden, Iowa 51234. Applicant’s 
representative: Patrick E. Quinn, P.O. 
Box 82028, Lincoln, Nebr. 68501. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: (1) Animal feed 
and animal feed ingredients (except 
liquids in bulk), between points in 
Wyoming, Montana, Colorado, Utah, and 
North Dakota, on the one hand, and, on 
the other, points in Iowa, Nebraska, Min¬ 
nesota, South Dakota, Kansas, Missouri, 
and Wisconsin; and (2) fertilizer and 
fertilizer ingredients (except anhydrous 
ammonia and liquids, in bulk), from 
points in Texas, and New Mexico, to 
points in Colorado. Utah, Wyoming, and 
Montana, under a continuing contract, 
or contracts with Farmers Feed And 
Supply, Inc., of Boyden, Iowa. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Omaha, 
Nebr. 

No. MC 134453 (Sub-No. 7 ), fil ed De¬ 
cember 24, 1975. Applicant: STERNLITE 
TRANSPORTATION COMPANY, Win- 
sted, Minn. 55359. Applicant’s represent¬ 
ative: Robert P. Sack, P.O. Box 6010. 
West St. Paul, Minn. 55118. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: Materials, supplies and 
equipment (except in bulk) used in the 
manufacture of street or outdoor light¬ 
ing fixtures and parts thereof, from 
points in Alabama, Arizona, Colorado. 
Delaware. Florida, Georgia, Idaho, Kan¬ 
sas, Kentucky, Louisiana, Maine, Mary¬ 
land, Mississippi, Montana, Nevada, New 
Hampshire, New Mexico, North Carolina. 
North Dakota, Oklahoma, Oregon, Rhode 
Island, South Carolina. South Dakota, 
Tennessee, Texas, Utah, Vermont, Vir¬ 
ginia, Washington, and Wyoming, to 
Winsted, Minn., under a continuing con¬ 
tract or contracts with Sterner Lighting, 
Inc., of Winsted, Minn. 

Note. —If a hearing Is deemed necessary, 
the applicant requests it be held at Minne¬ 
apolis, Minn. 

No. MC 134755 (Sub-No. 62), filed Dec. 
15, 1975. Applicant: CHARTER EX¬ 
PRESS. INC., 1959 E. Turner St., P.O. 
Box 3772, Springfield, Mo. 65804. Appli¬ 
cant’s representative: Larry D. Knox, 900 
Hubbell Building. Des Moines, Iowa 
50309. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Pet food 
(except in bulk), from the facilities of 
Sunshine Feed Mills, Incorporated, at 
Tupelo, Miss., and Red Bay, Ala., to 
points in Alabama, Georgia, Florida, Mis- 
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sissippi, Louisiana, Texas, Oklahoma^ 
Arkansas, Tennessee, Colorado, South 
Carolina. North Carolina, Kentucky, Vir¬ 
ginia, West Virginia, Maryland, Dela¬ 
ware, Kansas, Missouri, Nebraska, South 
Dakota, North Dakota, Iowa, Minnesota, 
Illinois, Wisconsin, Michigan, Indiana, 
Ohio, Pennsylvania, New York, New Jer¬ 
sey. Vermont, New Hampshire, Rhode 
Island, Massachusetts, Maine, Connecti¬ 
cut, and the District of Columbia. 

Note. —Applicant holds contract carrier au¬ 
thority In MC 138398 and subs thereunder, 
therefore dual operations may be Involved. 
Common control may also be Involved. If a 
hearing Is deemed necessary, applicant re¬ 
quests it be held at Memphis, Tenn., or Jack- 
son. Miss. 

No. MC 135082 (Sub-No. 23), filed 
December 4, 1975. Applicant: BURSCH 
TRUCKING, INC., doing business as, 
ROADRUNNER TRUCKING, INC., P.O. 
Box 46748, 415 Rankin Rd., N.E.. Albu¬ 
querque. N. Mex. 87125. Applicant’s rep¬ 
resentative: D. P. Jones (same address as 
applicant). Authority sought to operate 
as a common carrier . by motor vehicle, 
over Irregular routes, transporting: 
Gypsum, gypsum wallboard, gypsum 
joint cement and related commodities 
(except commodities in bulk), from 
Acme, Tex., to points in New Mexico, 
Colorado, Wyoming, Montana, Idaho, 
Nevada. California, Oregon, Washington, 
and Utah. 

Note. —Common control and dual opera¬ 
tions may be Involved. If a hearing is deemed 
necessary, the applicant requests It be held 
at Albuquerque, N. Mex., or Phoenix, Ariz. 

No. MC 135098 (Sub-No. 3>, filed De¬ 
cember 30, 1975. Applicant: GULP 

COAST MOLASSES COMPANY. INC., 
56 Fairhope Avenue, P.O. Drawer Q, 
Fairhope, Ala. 36532. Applicant’s repre¬ 
sentative: D. H. Markstein, Jr., 512 Mas¬ 
sey Building, Birmingham, Ala. 35203. 
Authority sought to operate as a contract 
carrier, by motor vehicle, over Irregular 
routes, transporting: Liquid cattle feed, 
in bulk, in tank vehicle, from Mobile, 
Ala., to points in Arkansas, Louisiana, 
and Mississippi, under a continuing con¬ 
tract with Rio Liquids, Inc. 

Note.—I f a hearing is deemed necessary, 
the appUcant requests it be held at either 
Mobile or Birmingham, Ala. 

No. MC 135410 (Sub-No. 3), filed De¬ 
cember 17. 1975. Applicant: COURT¬ 
NEY J. MUNSON, doing business as 
MUNSON TRUCKING, 700 South Main, 
Monmouth, Ill. 61462. Applicant’s rep¬ 
resentative: Jack H. Blanshan, Suite 
200, 205 W. Touhy Avenue, Park Ridge. 
Ill. 60068. Authority sought to operate as 
a common carrier, by motor vehicle, over 
Irregular routes, transporting: (1) Feed 
and feed ingredients, in bags and in bulk 
(except in bulk in tank vehicles), from 
the plantsite and warehouse facilities of 
Wells Division National Pet Food Cor¬ 
poration, located at or near Monmouth, 
HI., to points in Indiana. Iowa, Kentucky, 
Michigan, Minnesota, Missouri, Ohio, 
Tennessee and Wisconsin and (2) feed 
ingredients, in bags and in bulk (except 
in bulk in tank vehicles), from Keokuk, 
Iowa, to the plantsite and warehouse fa¬ 
cilities of Wells Division National Pet 
Food Corporation, located at or near 


Monmouth, Ill., parts (1) and (2) re¬ 
stricted to the transportation of traffic 
originating at the named origins and 
destined to the named destinations. 

Note.—I f a hearing Is deemed necessary, 
applicant requests It be held at Chicago. Ill. 

No. MC 135410 (Sub-No. 4). filed De¬ 
cember 19, 1975. Applicant: COURTNEY 
J. MUNSON, doing business as MUNSON 
TRUCKING, 700 South Main, Mon¬ 
mouth, HI. 61462. Applicant’s represent¬ 
ative: Jack H. Blanshan, Suite 200, 205 
W. Touhy Avenue, Park Ridge, Ill. 60068. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Meats, meat prod¬ 
ucts, meat by-products and articles dis¬ 
tributed by meat packinghouses, as de¬ 
scribed in Sections A and C of Appen¬ 
dix I to the report in Descriptions in 
Motor Carrier Certificates , 61 M.C.C. 209 
and 766 (except hides and commodities 
in bulk), from the plantsite and stor¬ 
age facilities of Wilson & Co., located at 
or near Logansport, Ind., to points in 
Connecticut, Delaware, Kentucky, Maine, 
Maryland. Massachusetts, New Hamp¬ 
shire, New Jersey, New York, Ohio, Penn¬ 
sylvania, Rhode Island. Vermont, Vir¬ 
ginia. West Virginia, and the District of 
Columbia. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at Chicago. 

m. 

No. MC 135679 (Sub-No. 2). filed De¬ 
cember 15, 1975. Applicant: FRANK E. 
HICKS, doing business as FRANK E. 
HICKS TRUCKING, P.O. Box 95, Som¬ 
erset, Calif. 95684. Applicant’s represent¬ 
ative: John Paul Fischer, 140 Montgom¬ 
ery Street, San Francisco, Calif. 94104. 
Authority sought to operate as a com- 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Cement in 
bulk, from Femley, Nev., to points in 
Butte, Lassen, Plumas, Sierra, Nevada, 
and Yuba Counties, Calif. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at San 
Francisco, Calif. 

No. MC 135691 (Sub-No. 10), filed De¬ 
cember 22, 1975. Applicant: DALLAS 
CARRIERS CORP., 3610 Gardenbrook, 
P.O. Box 34080, Dallas, Tex. 75234. Ap¬ 
plicant’s representative: Patrick E. 
Quinn, P.O. Box 82028, Lincoln, Nebr. 
68501. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Meats, 
meat products, meat by-products and 
dairy products, as described In Sections 
A, B, and C of Appendix I to the report 
in Descriptions in Motor Carrier Certifi¬ 
cates, 61 M.C.C. 209 and 766, and exempt 
commodities as defined by Section 203 
(b)(6) of the Interstate Commerce Act, 
in mixed shipments with the above- 
specified commodities, between points in 
the United States, restricted against the 
transportation of commodities in bulk 
and hides and further restricted to a 
transportation service to be performed 
under a continuing contract or contracts 
with Trinity Valley Foods, Inc., Its divi¬ 
sions and subsidiaries. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at Dal¬ 
las, Tex. 


No. MC 135871 (Sub-No. 20), filsd.De- 
cember 24, 1975. Applicant: H.G.M. 

TRANSPORT COMPANY, 123 Duffield 
Ave., Jersey City, N.J. 07306. Applicant's 
representative: George A. Olsen, 69 Ton- 
nele Ave., Jersey City, N.J. 07306. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Such commodities 
as are dealt in by department stores and 
supplies and equipment used in the con¬ 
duct of such business between points in 
the New York, N.Y., Commercial Zone, 
as defined by the Commission, on the one 
hand, and on the other, points in Penn¬ 
sylvania, under a continuing contract or 
contracts with S. E. Nichols, New York, 
N.Y. 

Note. — If a hearing Ls deemed necessary 
the applicant requests it be held at either 
New York, N.Y., or Newark. N.J. 

No. MC 136168 (Sub-No. 6), filed Dr- 
cembe r 29 , 1975. Applicant: WILSON 
CERTIFIED EXPRESS, INC., P.O. Box 
717, Marshall, Mo. 65340. Applicant's 
representative: Donald L. Stern, 530 Uni- 
vac Building, Omaha, Nebr. 68106. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Boots, shoes , and 
materials, equipment and supplies used 
by boot and shoe manufacturers in the 
conduct of such business (except com¬ 
modities in bulk), from Ballard Vale. 
Boston, Leominster, and Needham 
Heights, Mass., to the facilities of Brown 
Shoe Company at Piedmont and St. 
Louis, Mo., restricted to the transporta¬ 
tion of shipments originating at the 
above named origins and destined to the 
above named destinations, under con¬ 
tract with the Brown Shoe Company. 

Note. —Common control may be involved 
If a hearing ls deemed necessary, applicant 
requests it be held at St. Louis, Mo. 

No. MC 136343 (Sub-No. 70), filed De¬ 
cember 16, 1975. Applicant: MILTON 
TRANSPORTATION. INC., P.O. Box 355. 
Milton, Pa. 17847. Applicant’s represent¬ 
ative: George A. Olsen, 69 Tonnele Ave.. 
Jersey City, N.J. 07306. Authority sought 
to operate as a common carrier, by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting: Composition board, plywood, ac¬ 
cessories and materials used in the in¬ 
stallation and sale thereof, from the 
plant and warehouse sites of Abitibi Cor¬ 
poration at Lucas County, Ohio, to points 
in the United States in and east of North 
Dakota, South Dakota, Nebraska, Colo¬ 
rado, and Texas. 

Note. —Common control may be involved 
If a hearing Is deemed necessary, the appli¬ 
cant requests it be held at the same time 
and on a consolidated record with similar 
applications filed by Dally Express, Inc., Ligon 
Specialized Haulers. G. G. Parse ns Truck Co.. 
R-W Service System, St. Louis Freight Lines. 
Sawyer Transport, and Shelton Truck Serv¬ 
ice. at Washington, D.C. 

No. MC 136343 (Sub-No. 71), filed 
December 29, 1975. Applicant: MILTON 
TRANSPORTATION. INC.. P.O, Box 355, 
Milton, Pa. 17847. Applicant’s repre¬ 
sentative: George A. Olsen. 69 Tonnele 
Avenue, Jersey City, N.J. 07306. Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Egg cartons, egg 
cases, egg baskets, filler flats, and con- 
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tainers, from the facilities of Bartlett Egg 
Dispatch, Inc., at Lawrence, Mass., to 
points in New York, New Jersey, Con¬ 
necticut, Massachusetts, Rhode Island. 
Maine, New Hampshire, Vermont, Dela¬ 
ware, Maryland, Virginia, West Virginia, 
Ohio. North Carolina, South Carolina, 
Georgia, Tennessee, and the District of 
Columbia, restricted to shipments 
originating at the above origin and 
destined to the above destinations. 

Note. —Applicant holds contract carrier 
authority in No. MC 96098, Sub-Nos. 42. 67, 
and 60 . therefore dual operations may be In¬ 
volved. Common control may be Involved. If 
a hearing Is deemed necessary, applicant re¬ 
quests It be held at Boston, Mass., or Wash¬ 
ington. D.C. 

No. MC 136371 (Sub-No. 19>, filed 
Dec. 8, 1975. Applicant: CONCORD 
TRUCKING CO., INC., 1 Scout Ave.. 
South Kearny, N.J. 07032. Applicant’s 
representative: George A. Olsen, 69 
Tonnele Ave., Jersey City, N.J. 07306. 
Authority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Such commodities 
as are dealt in or used by discount de¬ 
partment stores, between the facilities 
of Charming Shoppes of Delaware, at 
Cornwell Heights and Philadelphia, Pa., 
on the one hand, and on the other, points 
in Deleware, Maryland. New Jersey, Ohio. 
Pennsylvania, West Virginia, Virginia, 
and the New York, N.Y., Commercial 
Zone, as defined by the Commission, 
under contract with Charming Shoppes 
of Delaware, Inc. 

Note. —If a hearing Is deemed necessary, 
applicant requests It be held at New York, 
N Y., or Washington. D.C. 

No. MC 136531 (Sub-No. 5>, filed 
December 29, 1975. Applicant: LUISI 
TRUCK LINES, INC., P.O. Box 606, Mil- 
ton-Freewater, Oreg. 97862. Applicant’s 
representative: Philip Skofstad, 3076 
E. Burnside, Portland, Oreg. 97214. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Wine and malt 
beverages , from points in California to 
Yakima, Wash., under a continuing con¬ 
tract or contracts with Yakima County 
Beverage Co. 

Note. —Dual operations may be Involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests It be held at Portland. Oreg. 

No. MC 136605 (Sub-No. 10). filed De¬ 
cember 19, 1975. Applicant: DAVIS 

BROS. DIST. INC., 2024 Trade St.. P.O. 
Box 1027, Missoula, Mont. 59801. Appli¬ 
cant’s representative: W. E. Seliski (same 
address as applicant). Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: TVucfc bodies and truck body acces¬ 
sories. from West Quincy, Mo., Lake 
Crystal. Minn.. Sioux City, Iowa, Grand 
View, Mo., and Galion, Ohio, to Billings, 
Mont., and Great Falls. Mont. 

Note.— Applicant holds contract carrier 
authority in No. MC 127349 and subs there¬ 
under, therefore dual operations may be in¬ 
volved. If a hearing is deemed necessary, the 
applicant requests it be held at either Great 
Palls or Billings, Mont. 


No. MC 136786 (Sub-No. 89). filed De¬ 
cember 15, 1975. Applicant: ROBCO 
TRANSPORTATION. INC., 309 5th Ave¬ 
nue Northweast. New Brighton, Minn. 
55112. Applicant’s representative: Stan¬ 
ley C. Olsen, Jr., 7525 Mitchell Road. 
Eden Prairie, Minn. 55343. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Plastic laminates , plastic 
laminated products, and resin impreg¬ 
nated paper, from Auburn, Maine, to 
points in Arkansas, Illinois, Indiana, 
Minnesota, Mississippi, Missouri. Okla¬ 
homa, Tennessee, Texas, Virginia, and 
Wisconsin. 

Note. —If a hearing Is deemed necessary, 
the applicant requests It be held at Minne¬ 
apolis, Minn. 

No. MC 136828 (Sub-No. 5). filed De¬ 
cember 29, 1975.' Applicant: COX & 
SHAY INC., P.O. Drawer O, Pinson. Ala. 
35126. Applicant’s representative: Louis 
J. Amato, P.O. Box E, Bowling Green, 
Ky. 42101. Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: (1) Eva¬ 
porators, filters, dryers, flakers, boilers 
extractors, clarifiers, aerators, separa¬ 
tors, pumps, furnaces, parts, and acces¬ 
sories, from Birmingham, Ala., &o points 
in the United States (except Alaska and 
Hawaii), and (2) Machinery, equipment, 
materials and supplies used in connection 
with the manufacture, construction, re¬ 
pair or servicing of the commodities de¬ 
scribed in (1) above, from points in the 
United States (except Alaska and 
Hawaii), to Birmingham, Ala. 

Note.—I f a hearing Is deemed necessary, 
the applicant requests it be held at Bir¬ 
mingham. Ala. 

No. MC 138104 (Sub-No. 29), filed De¬ 
cember 15, 1975. Applicant: MOORE 
TRANSPORTATION CO., INC.. 3509 N. 
Grove Street, Fort Worth, Tex. 76106. 
Applicant’s representative: Bernard H. 
English, 6270 Firth Road, Fort Worth, 
Tex. 76116. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: Con¬ 
crete pipe, from Dallas, Tex., to points in 
Arkansas. Colorado. Kansas, Louisiana, 
New Mexico, and Oklahoma. 

Note.—I f a hearing Is deemed necessary, 
the applicant requests it be held at Fort 
Worth or Dallas, Tex. 

No. MC 138104 (Sub-No. 30), filed 
December 22. 1975. Applicant: MOORE 
TRANSPORTATION CO., INC., 3509 N. 
Grove St.. Fort Worth. Tex. 76106. Appli¬ 
cant’s representative: Bernard H. Eng¬ 
lish, 6270 Firth Road. Fort Worth, Tex. 
76116. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Ferro 
manganese and silicon manganese , in 
bulk, from Houston, Tex., to points in 
Tarrant County, Tex. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Fort Worth or Dallas, or Houston, Tex. 

No. MC 138297 (Sub-No. 4). filed Au¬ 
gust 20, 1975, published in the Federal 
Register issue of October 2, 1975 and 


republished this issue. Applicant: CEN¬ 
TRAL FLORIDA COACH LINES, INC.. 
P.O. Box 3844, Cox Road & State Road 
520, Cocoa. Fla. 32922. Applicant’s rep¬ 
resentative: Kenneth R. Davis, 121 S. 
Main St., Taylor, Pa. 18517. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: (1) Passengers and their 
baggage, in the same vehicle with pas¬ 
sengers, in special and charter opera¬ 
tions, between points in the United States 
including Alaska but excluding Hawaii, 
restricted to the transportation of pas¬ 
sengers having an immediately prior 
movement in a motor vehicle tendered to 
carrier for transportation on separate 
automobile transporters pursuant to the 
authority set forth in part (2) hereof: 
(2 ) motor vehicles in secondary move¬ 
ments in truekaway service, between 
points set forth in (1) above, restricted 
to the transportation of motor vehicles 
tendered to carrier by those passengers 
moving pursuant to the authority set out 
in part (1) above. 

Note. —Common control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests It be held at Washington, D.C. 
This application notice also appears in the 
passenger motor carrier section of this Fed¬ 
eral Register issue. 

No. MC 138395 (Sub-No. 8), filed De¬ 
cember 16. 1975. Applicant: DOUGLAS 
H. WEST, P.O. Box 1274, Salisbury. 
Md. 21801. Applicant’s representative: 
Charles E. Creager. 1329 Pennsylvania 
Avenue, P.O. Box 1417, Hagerstown, Md. 
21740. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: (1) Scrap 
metals, between points in Maryland. 
Delaware, New Jersey, New York, West 
Virginia, Pennsylvania, Virginia, Ohio, 
and the District of Columbia; and (2) 
scrap auto parts and reconditioned auto 
parts and accessories therefor, between 
Baltimore. Md., and points in Pennsyl¬ 
vania, New Jersey, and Virginia. 

Note. —If a hearing is deemed necessary, 
the applicant does not specify a location. 

No. MC 138469 (Sub-No. 21). filed De¬ 
cember 17, 1975. Applicant: DONCO 
CARRIERS. INC., 641 North Meridian. 
Oklahoma City, Okla. 73107. Applicant’s 
representative: Jack H. Blanshan. 205 
West Touhy Avenue, Suite 200, Park 
Ridge, Ill. 60068. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle. over irregular routes, transporting: 
Drugs, medicines, infant and children 
foods, water, feeding sets, dispenser 
stands, rubber and plastic articles, vapor¬ 
izers, glass specimen bottles, and can 
openers, from the facilities of or utilized 
by Mead Johnson & Co., located at or 
near Evansville, Ind., and Cabool and 
Springfield, Mo., to points in Arizona, 
California. Colorado. Idaho. Nevada, New 
Mexico, Oklahoma, Oregon, Texas, Utah. 
Washington, Wyoming, and Deer Lodge, 
Flathead, Granite, Lake. Lincoln, Min¬ 
eral, Missoula. Powell, Ravalli, Sanders, 
and Silver Bow Counties., Mont., re¬ 
stricted to the transportation of traffic 
originating at the above named origins. 
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Note. —Applicant holds contract carrier 
authority in No. MC 136376 Sub-No. 2, there¬ 
fore dual operations may be involved. If a 
hearing is deemed necessary, applicant re¬ 
quests It be held at Louisville, Ky., or St. 
Louis, Mo. 

No. MC 138574 (Sub-No. 2). filed De¬ 
cember 15,1975. Applicant: NORTHERN 
EXPRESS, INC., 15 Kohl Street. Avenel, 
N.J. 07001. Applicant’s representative: 
Robert B. Pepper, 168 Woodbridge Ave¬ 
nue, Highland Park, N.J. 08904. Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Pharmaceutical 
products, between Avon, Conn., on the 
one hand, and, on the other. New York, 
N.Y., and points in Bergen, Essex, Hud¬ 
son, Mercer, Middlesex, Morris, Mon¬ 
mouth, Ocean, Passaic, Somerset, Sus¬ 
sex, and Union Counties, N.J. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Newark, 
N.J.. or New York. N.Y. 

No. MC 138741 (Sub-No. 19), filed De¬ 
cember 17, 1975. Applicant: E. K. MO¬ 
TOR SERVICE, INC., 2005 N. Broadway, 
Joliet, Ill. 60435. Applicant’s representa¬ 
tive: Tom B. Kretsinger, Suite 910 Fair¬ 
fax Building, 101 West Eleventh St., 
Kansas City, Mo. 64105. Authority sought 
to operate as a common carrier, by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting: Plastic pipe, plastic conduit or 
iron fittings and connections, valves, 
hydrants and gaskets (except oil field 
commodities as defined in Mercer Ex¬ 
tension Oil Field Commodities, 74 M.C.C. 
459), from the plant site and storage 
facilities of the Clow Corporation located 
at Columbia, Mo., to points in Kansas, 
Nebraska, and Oklahoma, restricted 
against the transportation of commodi¬ 
ties in bulk. 

Note. —Applicant holds contract carrier 
authority in MC 107129 and other subs, 
therefore dual operations may be involved. 
Common control may also be Involved. If 
a hearing Is deemed necessary, the applicant 
requests it be held at Chicago. Ill. 

No. MC 138869 (Sub-No. 6), filed Jan¬ 
uary 5, 1976. Applicant: W. T. MYLES 
TRANSPORTATION COMPANY, a cor¬ 
poration. P.O. Box 321, Conley. Ga. 30027. 
Applicant’s representative: Archie B. 
Culbreth, 1252 W. Peachtree St. NW.. 
Suite 246, Atlanta, Ga. 30309. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: Acrylic polyester fiberglass 
waU-ceiling bath tubs, bath tubs and 
shower stalls, and doors for same, dis¬ 
plays when shipped in the same ship¬ 
ment with the tubs and shower stalls, 
from Riverdale, Ga., to points in that 
part of the United States in and east of 
Illinois, Missouri, Arkansas, and Texas, 
under a continuing contract or contracts 
with Tocomc of Atlanta, a Division of 
Tocomc Development Corp., Riverdale, 
Ga. 

Note. —Applicant holds common carrier 
authority in No. MC 140563, Sub-No. 1 and 
other subs, therefore dual operations may be 
Involved. If a hearing is deemed necessary, 
the applicant requests It be held at either 
Atlanta, Ga., or Washington, D.C. 


No. MC 138941 (Sub-No. 14), filed De¬ 
cember 24, 1975. Applicant: COUNTRY 
WIDE TRUCK SERVICE, INC., 1110 
South Reservoir Street, Pomona, Calif. 
91766. Applicant’s representative: Paul 
M. Daniell, P.O. Box 872, Atlanta, Ga. 
30301. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Plastic 
articles, (except in bulk), from Coving¬ 
ton and Conyers, Ga., to points in Cali¬ 
fornia, Oregon and Washington, under 
a continuing contract or contracts with 
Mobil Chemical Company, Plastics Divi¬ 
sion. 

Note. —If a hearing is deemed necessary 
the applicant requests it be held at Los An¬ 
geles, Calif. 

No. MC 139193 (Sub-No. 31), filed De¬ 
cember 16, 1975. Applicant: ROBERTS & 
OAKE, INC., 208 South LaSalle Street. 
Chicago, Bl. 60604. Applicant’s repre¬ 
sentative: Jacob P. Billig, 1126 16th St., 
NW., Washington, D.C. 20036. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: (1) Meat, meat products, 
meat by-products and articles distrib¬ 
uted by meat packinghouses, as defined 
by the Commission in Sections A and C 
of Appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates, 61 
M.C.C. 209 and 766 (except hides and 
liquid commodities in bulk), from the 
plantsite and facilities utilized by John 
Morrell & Co., at Lubbock, Tex., to points 
in the United States (except Alaska and 
Hawaii); and (2) such commodities as 
are used by meat packers in the conduct 
of their business, from points in the 
United States (except Alaska and Ha¬ 
waii) , to the plantsite and storage facili¬ 
ties utilized by John Morrell & Co., at 
Lubbock, Tex., restricted to traffic trans¬ 
ported under contracts with John Mor¬ 
rell & Co. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Washing¬ 
ton. D.C., or Chicago, Ill. 

No. MC 139360 (Sub-No. 2). filed De¬ 
cember 29, 1975. Applicant: RAEMARC, 
INC., 1531 Taylor Ave., Racine. Wis. 
53403. Applicant’s representative: Daniel 
C. Sullivan, 327 South LaSalle St., Chi¬ 
cago, Ill. 60604. Authority sought to op¬ 
erate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Materials, and supplies (except 
commodities in bulk) used in the manu¬ 
facture of agricultural, industrial and 
construction machinery and equipment, 
between the manufacturing and storage 
facilities of J. I. Case located at or near 
Racine, Wis.. and Milwaukee, Wis.. under 
a continuing contract, or contracts with 
J. I. Case Company. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Chicago. 
Ill. 

No. MC 139495 (Sub-No. 104), 
(Amendment), filed October 21, 1975, 
published in the Federal Register issue 
of November 20, 1975, republished as 
amended this issue. Applicant: NA¬ 
TIONAL CARRIERS, INC., 1501 East 
8th Street, P.O. Box 1358, Liberal, Kans. 


67901. Applicant’s representative: Her¬ 
bert Alan Dubin, 1819 H Street, NW., 
Washington, D.C. 20006. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Typewriters and office 
copy machines , printing paper, and ink 
materials, from the facilities of SCM 
Corporation located at or near Cortland, 
N.Y., Phoenixville, Pa., and Hazel ton, Pa., 
to Paramount, Calif., Arlington, Tex.. 
Dayton, Ohio, Chicago, Ill., and Reno. 
Nev. 

Note. —The purpose of this republtcation 
is to broaden the commodity description to 
include printing paper and ink materials. 
Applicant holds contract carrier authority 
in MC 133106 and subs thereunder, there¬ 
fore dual operations may be involved. If a 
hearing is deemed necessary, the applicant 
requests it be held at Washington, D.C. 

No. MC 139495 (Sub-No. 118), filed 
December 17, 1975. Applicant: NA¬ 

TIONAL CARRIERS. INC., 1501 East 
8th St.. P.O. Box 1358, Liberal. Kans. 
Applicant’s representative: Herbert Alan 
Dubin, 1819 H St. NW.. Washington. D.C. 
20006. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Canned 
and bottled foodstuffs, from Cade, La. to 
points in Michigan, Illinois, Indiana. 
Ohio, Nebraska, Minnesota, Wisconsin, 
Missouri and Kansas. 

Note. —Applicant holds contract carrier in 
MC 133106 and subs thereunder, therefor 
dual operations may be Involved. If a hear¬ 
ing is deemed necessary, the applicant 
requests it be held at Washington, D.C. 

No. MC 139495 (Sub-No. 119). filed 
December 23, 1975. Applicant: NA¬ 

TIONAL CARRIERS, INC., 1501 East 
8th Street. P.O. Box 1358, Liberal. Kans. 
67901. Applicant’s representative: Her¬ 
bert Alan Dubin, 1819 H Street. N.W., 
Suite 1030. Washington, D.C. 20006. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Lumber and lumber 
products, from point in Washington and 
Oregon to points in Arizona, Colorado. 
Kansas, Missouri, Nebraska, New Mexico. 
Oklahoma, Texas and Wyoming. 

Note. —Applicant holds contract carrier 
authority in MC 133106 and subs thereunder 
therefore dual operations may be involved. If 
a hearing is deemed necessary, the applicant 
requests it be held at Seattle, Wash. 

No. MC 139495 (Sub-No. 120), filcJ 
December 30, 1975. Applicant: NA¬ 

TIONAL CARRIERS, INC., 15. 1 East. 8th 
Street. P.O. Box 1358. Liberal. Kans. 
67901. Applicant’s representative: Her¬ 
bert Alan Dubin, 1819 H Street NW.. 
Suite 1030, Washington. D.C. 20006. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Vacuum cleaners, 
bags and parts and floor polishers, from 
the plantsites and storage facilities uti¬ 
lized by Electrolux Corporation located 
at or near Old Greenwich, Conn, and 
Bristol, Va. to Hammond, Ind.; Des 
Moines. Iowa; Kansas City, Mo.: Dallas. 
Tex.; Salt Lake City, Utah; Portland. 
Oreg.; and Daly City and Los Angeles, 
Calif. 
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Note. —Applicant holds contract carrier 
authority in MC 133106 and subs, therefore 
dual operations may be involved. If a hearing 
Is deemed necessary, the applicant requests 
it be held at Washington, D.C. 

No. MC 140313 (Sub-No. 4), filed De¬ 
cember 22. 1975. Applicant: JAMES ~l. 
JAMERSON, doing business as, J & R 
TRUCKING, 4104-83rd. Southeast. Mer¬ 
cer Island, Wash. 98040. Applicant's 
representative: James T. Johnson, 1610 
IBM Bldg., Seattle, Wash. 98101. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Metal doors and 
metal fireplaces and attachments and 
related parts thereof, from Fredericks¬ 
burg, Va. to points in Washington and 
Oregon and Sacramento, Calif. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Seattle, 

Wash. 

No. MC 140612 (Sub-No. 3). filed De¬ 
cember 29, 1975. Applicant: ROBERT F. 
KAZIMOUR, 1200 Norwood Drive SE., 
P.O. Box 2011, Cedar Rapids, Io\.a 52403. 
Applicant’s representative: A. J. Swan¬ 
son. P.O. Box 81849, 521 So. 14th St., 
Lincoln. Nebr. 68501. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Television parts, components, and 
subassemblies, from points in Hidalgo 
County, Tex. and San Diego County, 
Calif., to Forrest City, Ark. 

Note. —Applicant holds contract carrier 
authority in MC 138003 and subs, therefore 
dual operations may be involved. If a hear¬ 
ing is deemed necessary, the applicant re¬ 
quests it be held at either Chicago, Ill. or 
Cedar Rapids, Iowa. 

No. MC 140655 (Sub-No. 4). filed De¬ 
cember 12, 1975. Applicant: EARL J. 
RUCKDASCHEL doing business as 
EARL J. RUCKDASCHEL TRUCKING. 
265 East Greene Street, Postville, Iowa 
52162. Applicant's representative: Carl 
E. Munson, 469 Fischer Bldg., Dubuque, 
Iowa 52001. Authority sought to operate 
as a contract carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Insulation and equipment used in the 
installation thereof, from Postville, Iowa, 
to points in South Dakota: and (2) scrap 
paper, from points in South Dakota, to 
Postville, Iowa, under a continuing con¬ 
tract with Iowa Excel Corporation. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Madison, Wls., or Des Moines, Iowa. 

No. MC 140734 (Sub-No. 1), filed De¬ 
cember 8, 1975. Applicant: P F E LTD., 
8734 SE. Jefferson, Clackamas, Oreg. 
97015. Applicant’s representative: George 
R LaBissoniere. 1100 Norton Building, 
Seattle, Wash. 98104. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: ( 1 ) Rust preventative pipeline coat- 
toy, asphalt, binder, roofing cement, 
creosote, crude coal tar, paint thinner, 
roofing paper, asphalt pavement surface 
scaler roofing tar or pitch and chemical 
resin > from points in California, to 
Points In Oregon and Washington: and 


(2) lumber and wood products, from 
points in Oregon and Washington, to 
points in California. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at Port¬ 
land, Oreg. 

No. MC 140867 (Sub-No. 1), filed De¬ 
cember 15. 1975. Applicant: DOUGLAS 
A. DHUSE AND DAVID B. DHUSE, a 
partnership, doing business as DHUSE 
TRUCKING, 208 East Main Street. York- 
ville, Ill. 60560. Applicant's representa¬ 
tive: Douglas Dhuse (same address as 
applicant). Authority sought to operate 
as a contract carrier, by motor vehicle, 
over irregular routes, transporting: Ex¬ 
part sion joints (a fabricated steel and 
rubber product), from Lockport, HI., and 
Broadview, HI., to points in the United 
States (except Alaska and Hawaii), 
under a continuing contract, or contracts 
with Dearborn Rubber Corp., at Broad¬ 
view, HI. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at (1) 
Chicago, HI.; (2) Joliet. HI.; or (3) Aurora. 
Ill. 

No. MC 14147 (Sub-No. 2), filed De¬ 
cember 17. 1975. Applicant: ALLEN 
TRUCKING CO., INC., P.O. Box 12745, 
Memphis. Tenn. 38112. Applicant's rep¬ 
resentative: James N. Clay. Ill, 2700 
Sterick Building, Memphis, Tenn. 38103. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Blocks, bricks arid 
accessories for blocks and bricks , from 
Memphis, Tenn. to points in the United 
States (except Alaska and Hawaii). 

Note.— If a hearing is deemed necessary, 
the applicant requests it be held at Memphis, 
Tenn. 

No. MC 141175 (Sub-No. 1), filed De¬ 
cember 19,1975. Applicant: GARLEPHED 
TRANSFER, INC., 319 Butterworth, P.O. 
Box 10624. Jefferson, La. 70181. Ap¬ 
plicant’s representative: Emile J. Garle- 
pied (same address as applicant). Au¬ 
thority sought to operate as a common 
cart'ier, by motor vehicle, over irregular 
routes, transporting: General commod¬ 
ities, between points within the New Or¬ 
leans. La. Commercial Zone as defined by 
the Commission. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at New Or¬ 
leans. La. 

No. MC 141196 (Sub-No. 1). filed De¬ 
cember 22, 1975. Applicant: NELSON 
LENTZ. INC.. 24 Dorothea St., Corn- 
mack, N.Y. 11725. Applicant's represent¬ 
ative: George C. Pezold, 120 Main St., 
Huntington, N.Y. 11743. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over Irregular routes, 
transporting: New and used replacement 
and repair parts, for household appli¬ 
ances, between warehouse and service 
facilities utilized by General Electric 
Company, located at points in Nassau. 
Suffolk, Westchester Counties. N.Y.. and 
New York, N.Y.. North Caldwell. N.J., 
and Bridgeport, Conn., under a contin¬ 
uing contract or contracts with General 
Electric Company. 


Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at New 
York City, N.Y. 

No. MC 141209 (Sub-No. 1), (Correc¬ 
tion), filed November 14, 1975, published 
in the Federal Register issue of Decem¬ 
ber 24, 1975, republished as corrected 
this issue. Applicant: JOSEPH DUARTE 
doing business as M & J AUTO TRANS¬ 
PORT, 2130 Rockdale Avenue, Simi Val¬ 
ley, Calif. 93063. Applicant’s representa¬ 
tive: Milton W. Flack, 4311 Wilshire 
Boulevard. Suite 300, Los Angeles. Calif. 
90010. Authority sought to operate as 
a contract carrier, by motor vehicle, over 
irregular routes, transporting: Motor 
vehicles, in secondary movements, in 
truckaway service, between Garden 
Grove. Calif., and Lubbock, Tex., under 
a continuing contract or contracts with 
Jack Warye Automobile Brokerage. 

Note. —The purpose of this republication 
is to correct the applicant's name which was 
previously published in error. If a hearing 
is deemed necessary, the applicant requests 
It be held at Los Angeles, Calif. 

No. MC 141311 (Sub-No. 1), filed De¬ 
cember 17. 1975. Applicant: ELI AVOS- 
SO TRUCKING CORP., 7506 Avenue X, 
Brooklyn, N.Y. 11234. Applicant’s repre¬ 
sentative: Michael R. Werner, 2 West 
45th Street, New York. N.Y. 10036. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Artificial flowers, 
fruits, Christmas trees, Christmas deco¬ 
rations, and vases, frotn points in the 
New York, N.Y. Commercial Zone as de¬ 
fined by the Commission in 111 M.C.C. 
123, to White Plains, N.Y., under con¬ 
tract with Corham Artificial Flower Co., 
White Plains. N.Y. 

Note. —Common control may be Involved. 
If a hearing Is deemed necessary, applicant 
requests it be held at New York, N.Y. 

No. MC 141385 (Sub-No. 1). filed De¬ 
cember 29, 1975. Applicant: LARRY 
PENNER, doing business as PENNER’S 
FEED & SUPPLY, Inman, Kans. 67546. 
Applicant’s representative: Robert B. 
Pepper, 168 Woodbridge Avenue, High¬ 
land Park, N.J. 08904. Authority sought 
to operate as a contract carrier, by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting: Paints and coatings (except in 
bulk), from the plantsites and ware¬ 
houses of Steven Industries, Inc., located 
at or near Bayonne. Jersey City, Ridge¬ 
field. and South River, N.J.. and New 
York, N.Y.. to U.S. Government instal¬ 
lations in California, Colorado, Missouri, 
Texas, and Washington, under a con¬ 
tinuing contract, or contracts with 
Steven Industries, Inc. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Newark, 
N.J., or New York. N.Y. 

No. MC 141389 (Sub-No. 1), filed De¬ 
cember 15. 1975. Applicant: ARKANSAS 
WHITE EQUIPMENT COMPANY, 2108 
West Sunset, P.O. Box 89, Springdale, 
Ark. 72764. Applicant's representative: 
Michael H. Mashburn, 111 Holcomb 
Street, P.O. Box 869, Springdale, Ark. 
72764. Authority sought to operate as a 
common carrier, by motor vehicle, over 
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irregular routes, transporting: Wrecked, 
disabled, repossessed or replacement ve¬ 
hicles , between Springdale, Ark., on the 
one hand, and, on the other, points in 
the United States (except Alaska and 
Hawaii). 

Note. —Common control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests it be held at either Little Rock, 
Ark., or Jefferson City, Mo. 

No. MC 141443 (Sub-No. 2), filed De¬ 
cember 29, 1975. Applicant: JOHN LONG 
TRUCKING. INC., 1030 Denton St.. 
Sapulpa, Okla. 74066. Applicant’s repre¬ 
sentative: Wilburn L. Williamson, 280 
National Foundation Life Bldg.. 3535 NW. 
58th, Oklahoma City, Okla. 73112. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Wooden boxes, 
from Jonesboro, Ark., to points in Ari¬ 
zona, California. Colorado, Idaho, Ne¬ 
vada. Utah, Washington and Wyoming. 

Note. —Applicant holds contract carrier 
authority in MC 124656 and other subs, 
therefor dual operations may be involved. If 
a hearing is deemed necessary, the applicant 
requests it be held at either Oklahoma City. 
Okla. or Kansas City. Mo. 

No. MC 141470, filed October 24, 1975. 
Applicant: EDDIE’S 24 HR. TOWING 
SERVICE, INC., 95 Old Brook Road. Dix 
Hills, N.Y. 11746. Applicant’s representa¬ 
tive: Richard H. Wyssling, 74 Broadway. 
Amityville, N.Y. 11701. Authority sought 
to operate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: Cars and trucks, by means of tow 
trucks, and flat beds pulled by tow trucks, 
from points in New York, to points in 
Connecticut, New Hampshire, Vermont, 
Maine, Rhode Island, Massachusetts, 
New Jersey, Pennsylvania. Virginia, 
Maryland, Delaware, and West Virginia. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at points 
in Suffolk or Nassau County or New York. 
N.Y. 

No. MC 141472 (Sub-No. 1), filed De¬ 
cember 12, 1975. Applicant: NOPPEN- 
BERGER BROTHERS TRUCKING 
COMPANY, INC., 4653 Hollins Ferry 
Road, Baltimore, Md. 21227. Applicant’s 
representative: Walter T. Evans, 7401 
Wisconsin Avenue, Washington. D.C. 
20014. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Empty 
glass bottles, from Baltimore, Md., to 
the facilities of Rock Creek Ginger Ale 
Company, located in the District of 
Columbia, under a continuing contract 
or contracts with Rock Creek Ginger 
Ale Company. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Wash¬ 
ington, D.C. 

No. MC 141482 (Sub-No. 2), filed De¬ 
cember 8. 1975. Applicant: AL DWYER, 
doing business as, DWYER TRUCKING, 
Route 1, Bangor, Wise. 54614. Applicant’s 
representative: Joseph E. Ludden, 309 
State Bank Building, La Crosse, Wise. 
54601. Authority sought to operate as a 
contract carrier, by motor vehicle, over 


irregular routes, transporting: Wood 
products, from the facilities of Coulee 
Region Enterprises, Inc., at or near Ban¬ 
gor, Wise., to Chicago, Ill., and the Chi¬ 
cago, Ill. Commercial Zone, under con¬ 
tract with Coulee Region Enterprises. 
Inc., restricted to movement on flat bed 
trailers only. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Madison, 
Wise.; Minneapolis Minn.; or Chicago. Ill. 

No. MC 141555, filed November 26, 
1975. Applicant: DAY & NIGHT AUTO 
SERVICE, INC., 1207 Willis Avenue. Syr¬ 
acuse. N.Y. 13204. Applicant’s representa¬ 
tive: Lloyd C. Anderson. 37 Front Street, 
Binghamton, N.Y. 13902. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Wrecked or disabled ve¬ 
hicles of all kinds, between points in New 
York, Massachusetts. Ohio. New Jersey, 
Rhode Island, Connecticut, Pennsyl¬ 
vania, Maryland, Maine, Vermont. Dela¬ 
ware, New Hampshire, Virginia, West 
Virginia, and the District of Columbia. 

Note.—I f a hearing is deemed necessary, 
appicant requests it be held at either Bing¬ 
hamton or Syracuse. N.Y. 

No. MC 141569 filed December 3, 1975. 
Applicant: GERVAIS BROS.. INC., 263 
East Street, Plainville, Conn. 06062. Ap¬ 
plicant’s representative: Hugh M. Josel- 
off, 80 State Street. Hartford, Conn. 
06103. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: (1) 
Wrecked and disabled motor vehicles and 
parts thereof, from points in Maine, New 
Hampshire, Vermont, Massachusetts, 
Rhode Island, New York, New Jersey. 
Pennsylvania, and Maryland to points in 
Comiecticut; and (2) replacement ve¬ 
hicles for wrecked or disabled motor ve¬ 
hicles, by use of wrecker equipment only 
in (1) above, from Connecticut to points 
in Maine, New Hampshire, Vermont. 
Massachusetts, Rhode Island, New York, 
New Jersey, Pennsylvania, and Mary¬ 
land; and (3) backhoes, front end load¬ 
ers, timberjacks, bulldozers, industrial 
tractors, and brusheutters, between 
points in Connecticut, on the one hand, 
and, on the other, points in Maine, New 
Hampshire, Vermont, Massachusetts, 
Rhode Island, New York, New Jersey. 
Pennsylvania, and Maryland. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Hartford, Conn., or Boston, Mass. 

No. MC 141585 (Sub-No. 2). filed De¬ 
cember 23, 1975. Applicant: EC-MYERS 
TRUCKING, INC., R.F.D. 108 B, N.J. 
Route 44, Thorofare, N.J. 08086. Appli¬ 
cant’s representative: Thomas F. X. 
Foley, 744 Broad Street, Suite 2005. 
Newark, N.J. 07102. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Industrial and commercial air pol¬ 
lution control devices and associated 
metal fabrication, and materials and 
supplies used in the installation and op¬ 
eration thereof, between Pedricktown, 
N.J., on the one hand, and, on the other, 
points in the United States (except 


Alaska and Hawaii), under a continuing 
contract or contracts with Lovett & 
Martin Co., Inc. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
Philadelphia. Pa., or New York, N.Y. 

No. MC 141593 (Sub-No. 1), filed De¬ 
cember 10, 1975. Applicant: HIDE¬ 

BOUND TRANSPORTATION. INC. 
2009 Kishwaukee, Rockford. Ill. 61101. 
Applicant's representative: Donald B 
Levine. 39 South LaSalle Street, Chicago. 
Ill. 60603. Authority sought to operate as 
a contract carrier, by motor vehicle, over 
irregular routes, transporting: Hides arid 
materials, equipment and supplies used 
in the processing of hides (except com¬ 
modities in bulk), between Macomb and 
Rockford. Ill., on the one hand, and, on 
the other, points in the United States in 
and east of Minnesota. Iowa. Missouri, 
Arkansas. California, Texas. Louisiana, 
and Crete. Nebr., under a continuing con¬ 
tract or contracts with Hidebound. Inc., 
and Rockford Hide Co. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Chicago. 
Ill. 

No. MC 141598 (Sub-No. 1>, filed De¬ 
cember 15. 1975. Applicant: COLORADO 
FARM LINES. INC., 1000 Denargo 
Market, Denver, Colo. 80^16. Applicant’s 
representative: Truman A. Stockton. Jr.. 
1650 Grant St. Bldg., Denver, Colo. 
80203. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Frozen 
meats, from Denver, Greely and Sterling, 
Colo., to Portland, Oreg., Madison. Wis., 
and Los Angeles, Calif., under a con¬ 
tinuing contract or contracts with Valley 
Feed & Provision Co. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Denver. 
Colo. 

No. MC 141620, filed December 29,1975. 
Applicant: MERRILL A. TANNAHILL. 
doing business as, TANNAHILL TRANS¬ 
PORT REG’D. Allan’s Comer. Quebec. 
Canada. Applicant’s representative: Neil 
D. Breslin, 1111 Twin Towers, 99 Wash¬ 
ington Ave., Albany, N.Y. 12210. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Hides and 
skins, from ports of entry along the In¬ 
ternational Boundary line between the 
United States and Canada located in New 
York. Vermont, New Hampshire, and 
Maine to points in Maine, New York, New 
Jersey, Vermont, New Hampshire, Penn¬ 
sylvania, Connecticut, and Massachu¬ 
setts. 

Note. —If a hearing Is deemed necessary 
the applicant requests it be held at Albany. 
N.Y. 

No. MC 141621 (Sub-No. 1). filed De¬ 
cember 24, 1975. Applicant: CHARLES 
ORTIZ, 311 Soundview Ave., Bronx. N.Y 
10473. Applicant’s representative: 
George A. Olsen, 69 Tonnele Ave.. Jersey 
City, N.J. 07306. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Breads, from Brooklyn N.Y., to 
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points In New Jersey, New York, Penn¬ 
sylvania, Connecticut, and Massachu¬ 
setts; and (2) racks, from the above 
destinations, to Brooklyn, N.Y., under a 
continuing contract or contracts with 
Denk Baking Corporation, Brooklyn, 
N.Y. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at either 
New York, N.Y., or Newark, N.J. 

No. MC 141636, filed December 15, 1975. 
Applicant; DONALD W. MURRAY 
MOVERS LIMITED, a Corporation. 268 
Plymouth Road, Welland, Ontario, Can¬ 
ada L3B 3E3. Applicant’s representative: 
William J. Hirsch, Suite 1125, 43 Court 
Street, Buffalo, N.Y. 14202. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: Automobile parts, re¬ 
stricted against the transportation of 
articles weighing in the aggregate 2,000 
pounds or more from one consignor to 
one consignee in any one day, between 
ports of entry on the International 
Boundary line between the United States 
and Canada on the Niagara River, on the 
one hand, and, on the other, Buffalo, 
NY., under a continuing contract, or 
contracts with Mansfield-Denmen Gen¬ 
eral Limited of Welland, Ontario. Can¬ 
ada. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Buffalo. 

N.Y. 

No. MC 141637, filed December 15.1975. 
Applicant: NOEL FAST FREIGHT, 
INC., 76 Nathalie Avenue, N. Amityville, 
N.Y 11701. Applicant’s representative: 
Bert Collins. 5 World Trade Center, Suite 
6193, New York, N.Y. 10048. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: (1) Automobile and motor¬ 
cycle parts, supplies and accessories. 
from points in Suffolk County. N.Y., to 
points in New York, New Jersey. Penn¬ 
sylvania, Maryland. Connecticut, Massa¬ 
chusetts. Rhode Island, Ohio, and the 
District of Columbia; and (2) materials, 
supplies and automotive and motorcycle 
parts, defective and rebuilt motors, from 
the above destinations, to points in Suf¬ 
folk County, N.Y., under a continuing 
contract or contracts with Beck/Arnley 
Corp., MPA, Inc. and Imported Parts 
Corporation. 

Note. —If a hearing Is deemed necessary, 
the applicant requests it be held at New 
York. N.Y. 

No. MC 141648. filed December 15, 
1975. Applicant: LEON FARLOW BULLA 
doing business as, BULLA TRUCKING 
COMPANY. Route 2, Box 129, Sophia, 
N.C. 27350. Applicant’s representative: 
Leon Farlow Bulla (same address as ap¬ 
plicant) . Authority sought to operate 
as a contract carrier, by motor vehicle, 
over irregular routes, transporting: New 
furniture, from Asheboro, N.C., to points 
in North Carolina, South Carolina, 
Georgia, Virginia, the District of Colum¬ 
bia, Maryland, Delaware, Pennsylvania, 
New Jersey, Massachusetts, Maine, 
Rhode Island, West Virginia, and Con¬ 
necticut, under a continuing contract or 


contracts with Caraway Furniture Man¬ 
ufacturers, Inc. of Asheboro, N.C. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at Raleigh 
or Charlotte, N.C. 

No. MC 141652 (Sub-No. 2) (Correc¬ 
tion). filed November 25, 1975, published 
in the Federal Register issue of Janu¬ 
ary 8. 1976, as MC 138807 (Sub-No. 13). 
republished as corrected this issue. Ap¬ 
plicant: ZIP TRUCKING, INC., P.O. Box 
5717, Jackson, Miss. 39208. Applicant’s 
representative: K. Edward Wolcott, 1600 
First Federal Building, Atlanta, Ga. 
30303. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Ceramic 
wall and floor tile and such materials 
and supplies as are used in the prepara¬ 
tion and installation thereof, from the 
plantsite and storage facilities of Robert- 
son-American of Mississippi, Inc., at 
Cleveland, Miss., to points in Arizona, 
California, Colorado, Idaho, Montana. 
New Mexico. Oregon, and Washington. 

Note. —The purpose of this republlcatlon 
is to correct the docket number MC 141652 
(Sub-No. 2) In lieu of MC 138807 Sub-No. 13 
which was previously published in error. If 
a hearing Is deemed necessary, the applicant 
requests it be held at Jackson, Miss. 

No. MC 141658, filed December 11, 
1975. Applicant: KOST BROTHERS. 
INCORPORATED, 1515 First Avenue 
North, Moorhead, Minn. 56560. Appli¬ 
cant's representative: Thomas J. Van 
Osdel, 502 First National Bank Bldg., 
Fargo, N. Dak. 58102. Authority sought 
to operate as a contract carrier, by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting: Cement, in bulk, (1) from Du¬ 
luth and Moorhead, Minn., to points in 
North Dakota; and (2) from Watertown, 
S. Dak., to points in North Dakota and 
Breckenridge, Minn., under a continuing 
contract or contracts with Kost Brothers 
Ready-Mix of North Dakota, Inc., and 
F-M Ready-Mix, Inc. 

Note. —If a hearing Is deemed necessary, 
the applicant requests it be held at either 
Fargo, N. Dak., or St. Paul, Minn. 

No. MC 141660. filed December 4, 1975. 
Applicant: PRESCOTT TRUCKING 

CORP.. 218 Oak Street, Elizabeth. N.J. 
07201. Applicant’s representative: Ar¬ 
thur Liberstein. 1 Penn Plaza. New York. 
N.Y. 10001. Authority sought to operate 
as a contract carrier , by motor vehicle, 
over irregular routes, transporting: 
Glassware, crystal and porcelain wares, 
in containers, between the New York, 
N.Y., Commercial Zone as defined by the 
Commission, on the one hand, and, on 
the other, Millville. N.J., restricted to 
shipments having a movement by water 
in foreign commerce, under a continuing 
contract with J. G. Durand Inter¬ 
national. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at New 
York, N.Y. 

No. MC 141664, filed December 29, 
1975. Applicant: RAY HOLLAND, 13101 
El. Road, Little Rock, Ark. 72206. Appli¬ 
cant's representative: Thomas J. Pres- 
son, P.O. Box 71, Redfield, Ark. 72132. 


Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Bananas and ex¬ 
empt agricultural commodities when 
transported in the same vehicle with ba¬ 
nanas, from Gulfport, Miss., and Galves¬ 
ton. Tex., to the warehouse of Affiliated 
Foods, Little Rock, Ark. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at either 
Little Rock. Ark., or Memphis, Tenn. 

No. MC 141668, filed December 29. 
1975. Applicant: LONGMONT TURKEY 
PROCESSORS. INC., 149 Kimbark 
Street, Longmont, Colo. 80501. Appli¬ 
cant’s representative: Charles J. Kim¬ 
ball, 350 Capitol Life Center, 1600 Sher¬ 
man Street. Denver, Colo. 80203. Author¬ 
ity sought to operate as a contract car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Chemicals; labora¬ 
tory supplies and equipment; graphic 
arts supplies and equipment ; electroplat¬ 
ing supplies and equipment; laundry 
supplies and equipment; dry cleaning 
supplies and equipment; swimming pool 
supplies a7id equipment; and materials, 
equipment and supplies used in the 
manufacture, sale and distribution of the 
above named commodities, from points 
in California. Connecticut, Delaware, 
Illinois, Indiana, Maryland, Michigan, 
New Jersey. New York, Ohio. Pennsyl¬ 
vania, Texas, Washington, West Vir¬ 
ginia, and Wyoming, to the facilities 
utilized by Chemical Sales Company, lo¬ 
cated at or near Denver, Colo., under a 
continuing contract or contracts with 
Chemical Sales Co. 

Note. —If a hearing is deemed necessary, 
the applicant requests it be held at Denver, 
Colo. 

No. MC 141684, filed December 22, 
1975. Applicant: COMMAND DELIV¬ 
ERIES. INC., 5215 Hesperus Drive, Col¬ 
umbia, Md. Applicant’s representative: 
Steven L. Weiman, 303 N. Frederick Ave¬ 
nue. Gaithersburg. Md. 20760. Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: General commod¬ 
ities, in courier service (except house¬ 
hold goods as defined by the Commission, 
commodities in bulk, classes A and B ex¬ 
plosives, articles of unusual value, and 
commodities which because of size or 
weight require special equipment, com¬ 
mercial papers, documents, and written 
instruments as are used in the business 
of banks and banking institutions, and 
stocks, bonds, securities and negotiable 
instruments), between points in Mary¬ 
land, Virginia, Delaware, West Virginia. 
Pennsylvania, and the District of Co¬ 
lumbia, restricted such that no service 
shall be provided for the transportation 
of articles or packages weighing in the 
aggregate more than 250 pounds from 
one consignor at one location to one con¬ 
signee at one location in any given day. 

Note. —Applicant holds contract carrier 
authority in MC 126503 and subs thereunder, 
therefore dual operations may be involved. 
If a hearing Is deemed necessary, applicant 
requests it be held at Washington, D.C. 
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Passenger Applications 

No. MC 2832 (Sub-No. 13), filed De¬ 
cember 23, 1975. Applicant: THE KEL¬ 
LEY TRANSIT COMPANY, INC., 30 
Railroad Square. Torrington, Conn. 
06790. Applicant’s representative : Thom¬ 
as A. Kelley, Jr. (same address as appli¬ 
cants. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Passen¬ 
gers and their baggage in the same vehi¬ 
cle with passengers in charter service, 
from Waterbury, Conn., to points in the 
United States (except Alaska and Ha¬ 
waii). 

Note. —Common control may be Involved. 
If a hearing Is deemed necessary, the appli¬ 
cant requests It be held at Waterbury or 
Hartford. Conn. 

No. MC 3647 < Sub-No. 463). filed De¬ 
cember 22, 1975. Applicant: TRANS¬ 
PORT OF NEW JERSEY, 180 Boyden 
Avenue, Maplewood, N.J. 07040. Appli¬ 
cant’s representative: John F. Ward 
(same address as applicant). Authority 
sougnt to operate as a common carrier, 
by motor vehicle, over regular routes, 
transporting: Passengers and their bag¬ 
gage, and express, and newspapers, in the 
same vehicle with passengers, between 
Madison and Marlboro Township. N.J., 
serving all intermediate points: From the 
junction of New Jersey Highway 18, and 
U.S. Highway 9. Madison Township. N.J. 
thence over New Jersey Highway 18 to 
junction of New Jersey 79, Marlboro 
Township. NJ„ and return over the same 
route. 

Note. —Common control may be Involved. 
If a hearing Is deemed necessary, the appli¬ 
cant lequests It be held at Newark, N.J. 

No. MC 11516 (Sub-No. 30), filed De¬ 
cember 22, 1975. Applicant: SUBURBAN 
TRANSIT CORP., 750 Somerset Street, 
New Brunswick, N.J. 08901. Applicant’s 
representative: Michael J. Marzano, 17 
Academy Street, Newark, N.J. 07102. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over regular 
routes, transporting: Passengers and 
their baggage and express and newspa¬ 
pers in the same vehicle with passengers, 
between points in East Brunswick, N.J., 
as follows: From junction New Jersey 
Highway 18 and access roads to New 
Jersey Turnpike hi East Brunswick, N.J., 
over New Jersey Highway 18 to its junc¬ 
tion with Old Bridge Turnpike, thence 
over Old Bridge Turnpike to the East 
Brunswick Transportation and Com¬ 
merce Center (formerly called Commuter 
Bus Service Park and Ride Facility) at 
the junction New Jersey Highway 18 and 
Tices Lane (also continuing over Old 
Bridge Turnpike to its junction with 
Tices Lane, thence over Tices Lane to 
6aid East Brunswick Transportation and 
Commerce Center). and return from said 
East Brunswick Transportation and 
Commerce Center over New Jersey High¬ 
way 18 to its junction with access roads 
to the New Jersey Turnpike in East 
Brunswick, N.J. (also returning from 
said East Brunswick Transportation and 


Commerce Center over Tices Lane to its 
junction wdth New Jersey Highway 18 
or over Old Bridge Turnpike to Tices 
Lane, and over Tices Lane to New Jer¬ 
sey Highway 18, thence over New Jer¬ 
sey Highway 18 to its junction with ac¬ 
cess roads to New Jersey Turnpike, hi 
East Brunswick, N.J.), serving the junc¬ 
tion of New Jersey Highway 18 and ac¬ 
cess roads to New Jersey Turnpike, and 
the said East Brunswick Transportation 
and Commerce Center, only. 

Note. —Applicant proposes to provide serv¬ 
ice to and from New York, N.Y.. by joining 
the proposed route with its existing author¬ 
ized routes. If a hearing is deemed necessary, 
the applicant requests it be held at East 
Brunswick or Newark, N.J. 

No. MC 118848 (Sub-No. 20). filed De¬ 
cember 29, 1975. Applicant: DOMENICO 
BUS SERVICE. INC., 7 New Hook Ac¬ 
cess Road. Bayonne. N.J. 07002. Appli¬ 
cant’s representative: Charles J. Wil¬ 
liams, 1815 Front St., Scotch Plains, N.J. 
07076. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: (1) Pas¬ 
sengers and their baggage, in round-trip 
special operations, during the authorized 
racing season, beginning and ending at 
Bayonne, N.J., and extending to Aque¬ 
duct Race Track, New York, N.Y., Yon¬ 
kers Raceway, Yonkers, N.Y., Roosevelt 
Raceway, Westbury, N.Y., Belmont Park 
Race Track. Belmont, N.Y., Saratoga 
Race Track, Saratoga, N.Y., Monticello 
Raceway, Monticello, N.Y., Vernon 
Downs Race Track, Vernon Downs, N.Y.; 
and (2) Passengers and their baggage, 
in special operations, between Bayonne, 
N.J., and Shea Stadium and Yankee 
Stadium, New York, N.Y.; (1) and (2) 
above, restricted to operations to be con¬ 
ducted via Bayonne Bridge. 

Note.—I f a hearing is deemed necessary, 
the applicant requests it be held at Bayonne. 
N.J. 

No. MC 138297 (Sub-No. 4), filed Au¬ 
gust 20, 1975, published in the Federal 
Register issue of October 2, 1975 and re¬ 
published this issue. Applicant: CEN¬ 
TRAL FLORIDA COACH LINES, INC., 
P.O. Box 3844, Cox Road & State Road 
520, Cocoa, Fla. 32922. Applicant’s rep¬ 
resentative: Kenneth R. Davis, 121 S. 
Mam St., Taylor, Pa. 18517. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: (1) Passengers and their 
baggage, in the same vehicle with pas¬ 
sengers, in special and charter opera¬ 
tions, between points in the United 
States including Alaska but excluding 
Hawaii, restricted to the transportation 
of passengers having an immediately 
prior movement in a motor vehicle ten¬ 
dered to carrier for transportation on 
separate automobile transporters pur¬ 
suant to the authority set forth in part 
(2) hereof; (2) motor vehicles in sec¬ 
ondary movements in truckaway service, 
between points set forth in (1) above, 
restricted to the transportation of motor 
vehicles tendered to carrier by those pas¬ 
sengers moving pursuant to the author¬ 
ity set out in part (1) above. 


Note. —Common control may be involved. 
If a hearing Is deemed necessary, the appli¬ 
cant requests it be held at Washington, D.c. 
This application notice also appears in the 
property motor carrier section of this Fed¬ 
eral Register issue. 

No. MC 141321 (Sub-No. 2), filed De¬ 
cember 22, 1975. Applicant: J. MERE¬ 
DITH BUS CO., a Corporation, 109 Brick 
Road, Cherry Hill, N.J. 08003. Applicant’s 
representative: Raymond A. Thistle, Jr., 
Suite 1012, Four Penn Center Plaza. Phil¬ 
adelphia, Pa. 19103. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Passengers, and their baggage, be¬ 
tween Haddonview Apartments, Haddon 
Township, N.J., on the one hand, and, 
on the other, Philadelphia, Pa., under a 
continuing contract or contracts with 
Haddonview Associates. 

Note. —Common control and dual opera¬ 
tions may be Involved. If a hearing is deemed 
necessary, the applicant requests it be held 
at Philadelphia, Pa. 

Broker Application 

No. MC 130189 (Sub-No. 2). filed De¬ 
cember 23, 1975. Applicant: SHENAN¬ 
DOAH TOURS, INC., 2301 Poplar 
Street, Staunton, Va. 24401. Applicant’s 
representative: John R. Sims, Jr., 915 
Pennsylvania Bldg., 425 13th St. NW., 
Washington, D.C. 20004. Authority 
sought to engage in operation, in inter¬ 
state or foreign commerce, as a broker at 
Staunton, Va., to sell or offer to sell the 
transportation of Passengers and their 
baggage in round-trip, charter and spe¬ 
cial operations, beginning and ending at 
points in Albemarle, Amherst, Bedford, 
Campbell, Green, Madison, Nelson, Page. 
Rockbridge, Roanoke, and Warren Coun¬ 
ties, Va. and the cities of Bedford, Buena 
Vista, Charlotteville, Lexington, Lynch¬ 
burg, Roanoke, and Salem, Va. and ex¬ 
tending to points in the United States, 
including Alaska, but excluding Hawaii. 

Note. —If a hearing Is deemed necessary, 
the applicant requests it be held at either 
Roanoke or Lynchburg, Va. 

Freight Applications 

No. FF-365 (Sub-No. 2), filed January 
8. 1976. Applicant: FORD PAK, INC., 
3811 West Industrial Avenue, Midland, 
Tex. 79701. Applicant’s representative: 
Alan F. Wohlstetter, 1700 K Street NW., 
Washington, D.C. 20006. Authority 
sought to engage in operation, in inter¬ 
state commerce, as a freight forwarder . 
through use of the facilities of common 
carriers by rail, motor, water and express, 
In the transportation of (a) Used house¬ 
hold goods and unaccompanied baggage, 
and (b) used automobiles, between points 
in the United States, including Hawaii 
and Alaska, restricted in (b) above to the 
transportation of export and import traf¬ 
fic. 

Note. —Common control may be involved. 
If a hearing Is deemed necessary, the appli¬ 
cant requests it be held at Midland, Tex. 

No. FF-438 (Sub-No. 1), filed Decem¬ 
ber 19. 1975. Applicant: DEAN FOR¬ 
WARDING COMPANY. INC., 830 West 
Willow, Long Beach, Calif. 90801. Appli- 
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cant’s representative: Alan F. Wohlstet- 
ter. 1700 K Street NW., Washington, D.C. 
20006. Authority sought to engage in op¬ 
eration. in interstate commerce, as a 
freight forwarder . through use of the 
facilities of common carriers by rail, 
motor, water, and express, in the trans¬ 
portation of (a) Used household goods 
and unaccompanied baggage, and <b) 
used automobiles, between points in the 
United States, including Hawaii and 
Alaska, restricted in (b) above to the 
transportation of export and import traf¬ 
fic. 

Note.— The purpose of this application is 
to add Alaska to applicant’s present author¬ 
ity. Common control may be involved. If a 
hearing Is deemed necessary, the applicant 
requests It be held at Los Angeles. Calif. 

Water Applications 

No. W-420 (Sub-No. 3), filed Novem¬ 
ber 17. 1975. Applicant: KNAPPTON 
TOWBOAT COMPANY, a Corporation, 
110 S. E. Caruthers Street. Portland, 
Oreg. 97214. Applicant’s representative: 
Paul E. Hochelle, Senator Bldg.. 732 S.W. 
3rd Avenue, Portland, Oreg. 97204. Au¬ 
thority sought to engage in operation, in 
interstate or foreign commerce as a com - 
mon carrier by water in the transporta¬ 
tion of General commodities , (1) by 
towing vessels in the performance of 
general towage, between ports and points 
along the Columbia, Snake, and Clear¬ 
water Rivers and tributaries from Alder- 
dale. Wash., on the Columbia River to 
Priest Rapids, Wash., and to 3 miles 
above the mouth of the Grande Ronde 
River on the Snake River in Idaho and 
to Hog Island on the Clearwater River in 
Idaho approximately S l / 2 miles from the 
confluence of the Snake River and Clear¬ 
water River; and (2) by non-self-pro- 
pelled vessels with the use of separate 
towing vessels in the transportation of 
general commodities, between ports and 
points along the Columbia, Snake, and 
Clearwater Rivers and tributaries from 
Celilo. Oreg., on the Columbia River to 
Priest Rapids Dam, Washington on the 


Columbia River and to 3 miles above the 
mouth of the Grande Ronde on the Snake 
River in Idaho and to Hog Island on the 
Clearwater River in Idaho approximately 
8 \^2 miles from the confluence of the 
Snake River and Clearwater River. 

Note. —Common control may be involved. 
If a hearing is deemed necessary, the appli¬ 
cant requests It be held at Portland. Oreg. 

No. W-496 (Sub-No. 1>. filed Decem¬ 
ber 29. 1975. Applicant: THE MIRENE 
COMPANY, a Corporation, 5405 North 
Lagoon Avenue, Portland, Oreg. 97217. 
Applicant’s representative: Thomas Y. 
Higashi. Suite 1440. 200 Market Bldg.. 
Portland, Oreg. 97201. Authority sought 
to engage in operation, in interstate or 
foreign commerce as a common carrier 
by water in the transportation of com- 
modities generally (1) by non-self-pro- 
pelled vessels with the use of separate 
towing vessels, on the transportation of 
commodities generally between ports and 
points in Washington, Oregon, and 
Idaho along the Columbia River and its 
tributaries between Bonneville, Oreg. 
and Lewiston, Idaho; (2) by towing ves¬ 
sels in the performance of general tow¬ 
age between ports and points in Oregon. 
Washington, and Idaho along the Co¬ 
lumbia River and its tributaries between 
Lyle, Wash, and Lewiston, Idaho; and 
(3) by non-self-propelled vessels w f ith 
the use of separate towing vessels on the 
transportation of commodities generally 
between ports and points on the Wil¬ 
lamette River between Portland, Oreg., 
Oregon City. Or eg. 

Note. —If a hearing ia deemed necessary, 
the applicant requests it be held at Portland, 
Oreg. 

No. W-1299 (Sub-No. 1), filed Decem¬ 
ber 29, 1975. Applicant: ARCTIC 

LIGHTERAGE COMPANY, P.O. Box 
3783, Seattle, Wash. 98124. Applicant’s 
representative: John Cunningham, 1776 
F Street NW.. Washington. D.C. 20006. 
Authority sought to engage in operation, 
in interstate or foreign commerce as a 
common carrier by water in the trans¬ 


portation of General commodities, by 
self-propelled vessels and by non-self- 
propelled vessels with the use of separate 
towing vessels, and by towing vessels in 
the performance of general tow'age dur¬ 
ing the season extending April 1 to No¬ 
vember 1 of each year, both dates inclu¬ 
sive. between points (1) including Kotze¬ 
bue, on and along the Noatak, Nobuk. 
and Selawick Rivers (to their respective 
heads of navigation) and Selawick Lake, 
traversing Hotham Inlet; (2) along the 
Buckland and Kiw f alik Rivers to their 
respective heads of navigation; (3) along 
the Yukon River below and including 
Nulato; (4) including Naknek, along the 
Naknek River below and including King 
Salmon; and (5) along the Kuskokwim 
River below and including Bethel. 

Note. —If a hearing Is deemed necessary, 
the applicant requests it be held at (1) 
Nome. Alaska; (2) Kotzebue, Alaska; (3) 
Anchorage, Alaska, or (4) Seattle, Wash. 

No. W-1300. filed December 12, 1975. 
Applicant: CHILDRESS SHIPPING. 

INC., Route 3. Box 1642, Foley, Ala. 
36535. Applicant’s representative: Wil¬ 
liam F. Jackson. Jr., 3426 North Wash¬ 
ington Blvd., Arlington, Va. 22201. Au¬ 
thority sought to engage in operation, in 
interstate or foreign commerce as a com - 
mon carrier by w^ater in the transporta¬ 
tion of Iron and steel articles, by non¬ 
self-propelled vessels with the use of sep¬ 
arate towing vessels or by towing vessels 
in the performance of general tow r age, 
between Columbus, Ga., on the one hand, 
and, on the other, points and ports along 
the Gulf Coast between Port St. Joe, Fla. 
and Houston, Tex., inclusive, including 
the Intracoastal Waterway between said 
ports. 

Note. —If a hearing Is deemed necessary, 
the applicant requests it be held at Mobile. 
Ala. 

By the Commission. 

(seal] Robert L. Oswald, 

Secretary. 

(FR Doc.76-2475 Filed l-28-76;8:45 am( 
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Title 40—Protection of Environment 

[PRL 480-81 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 
SUBCHAPTER D—WATER PROGRAMS 

PART 140—MARINE SANITATION 
DEVICE STANDARD 

Performance Standards 

These regulations replace 40 CFR 140 
and establish Federal standards of per¬ 
formance for marine sanitation devices 
as initially required by section 13 of the 
Federal Water Pollution Control Act, as 
amended, 33 U.S.C. 1163. 

The Administrator of the Environ¬ 
mental Protection Agency (EPA) on 
June 23, 1972, promulgated Federal 
standards of performance for marine 
sanitation devices (40 CFR 140), which 
provided for no overboard discharge of 
sewage into the navigable waters of the 
United States. An incentive provision 
was included in the regulation, stating 
that boat owners who install on existing 
vessels a device providing certain speci¬ 
fied primary treatment and disinfection, 
prior to the effective date of the stand¬ 
ards, would be considered to be in com¬ 
pliance with the standards for a period of 
time after the effective date. Permitting 
the installation of primary treatment 
devices was done to obtain the maxi¬ 
mum amount of immediate pollution 
abatement during the period required for 
the widespread installation of pump¬ 
out facilities. 

In October 1972 the Federal Water 
Pollution Control Act (the Act) was ex¬ 
tensively amended. Section 13 was car¬ 
ried over into section 312 of the Act, as 
amended, with no substantial changes 
other than revisions to section 312(f). 
Revised language in section 312(f) of the 
Act addressed actions that the Adminis¬ 
trator must consider in allowing for the 
complete prohibition of vessel discharge 
in certain specified waters in response to 
applications for such prohibition by 
States. Section 312(f)(2) provides for 
early preemption of existing State laws 
when a vessel becomes in compliance 
with Federal standards and regulations. 
Under this section, a vessel equipped 
with a marine sanitation device which 
met the standards created by the Act 
and the regulations thereunder, after 
January 30, 1975 (the date on which the 
initial standards and regulations were 
promulgated, see the following para¬ 
graph) and before the compliance dead¬ 
lines for new and existing vessels, would 
be in compliance with Federal law. This 
would include vessels meeting the in¬ 
centive provisions discussed above. Sec¬ 
tion 312(f) (3) provides that if a State 
determines that the protection and en¬ 
hancement of the quality of some or all 
of the waters within such State require 
greater environmental protection than 
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the Federal standards provide, the State 
may completely prohibit the discharge of 
vessel sewage if the Administrator deter¬ 
mines that adequate facilities for pump 
out and treatment of vessel sewage from 
all vessels are reasonably available. Sec¬ 
tion 312(f) (4) provides that the Admin¬ 
istrator may, by regulation, prohibit ves¬ 
sel discharge in order to protect and 
enhance the quality of specified waters. 

It is noted that section 312(f) of the 
Act provides mechanisms whereby an in¬ 
dividual State can achieve a no¬ 
discharge standard for some or all of its 
waters. Under section 312(f) (3) a State 
may enforce its no-discharge regula¬ 
tions upon the Administrator’s finding 
that adequate pump-out and treatment 
facilities are reasonably available for all 
vessels using such waters. A petition by 
a State and a subsequent determination 
by the Administrator that adequate fa¬ 
cilities for the safe and sanitary removal 
and treatment of sewage from all vessels 
are reasonably available for the subject 
waters permits the State, through its 
regulations prohibiting the overboard 
discharge of sewage to preempt Federal 
marine sanitation device standards for 
the specified waters. Under section 312 
(f) (4) certain sensitive waters, such as 
marinas, drinking water intakes, areas 
of intensive primary water contact rec¬ 
reation, and shellfish beds, may be made 
no-discharge waters by EPA regulation 
if it is determined that the protection 
and enhancement of the quality of such 
waters require such protection. Petitions 
under section 312(f) (3) and section 312 
(f) (4) have been received from several 
States and the Agency has taken action 
on such petitions following publication 
of notices of their receipt and appropri¬ 
ate periods for public comment. Such 
actions have been taken since section 
312(f) (2) provides for an immediate ef¬ 
fective date of compliance with Federal 
marine sanitattion device standards for 
any vessel complying with the Federal 
treated effluent discharge portion of the 
standard after January 30, 1975 and be¬ 
fore the statutory compliance deadlines 
for new and existing vessels. 

Interested parties were notified of the 
opportunity to participate in this rule 
making proceeding by a notice of pro¬ 
posed rule making published in the Fed¬ 
eral Register on October 10, 1975 (40 
FR 47972). Approximately 140 comments 
were reecived. Except as noted and dis¬ 
cussed in the following paragraphs, the 
proposed regulations have been adopted 
without substantive changes. 

Comment letters were received from 
approximately 56 individuals supporting 
the proposed marine sanitation device 
standard and from approximately 40 in¬ 
dividuals criticizing the proposed stand¬ 
ard. A substantial number of those 
criticizing the proposed standard were 
from the Great Lakes area. 


One comment suggested that the 
word “volatile” be inserted before “sus¬ 
pended solids” in the last sentence under 
§ 140.3(d). The testing procedure as it is 
conducted by the U.8. Coast Guard pro¬ 
vides for a net suspended solids deter¬ 
mination and the change was not be¬ 
lieved necessary. 

Comments were received that a defini¬ 
tion of the term “navigable waters” 
should be added to the regulation be¬ 
cause of confusion relating to the use 
of the term in 8 140.3. The word “naviga¬ 
ble” has been deleted in favor of lan¬ 
guage in Pub. L. 92-500, which defines 
the waters to which this regulation 
applies. 

One commenter stated that the pro¬ 
posed revision in the marine sanitation 
device standard was inconsistent with its 
alleged rationale in that the preamble to 
the proposed rule making stressed that 
the water bodies requiring the highest 
degree of protection are those with re¬ 
latively long detention periods, whereas 
the discriminator for the standard is the 
ability for ingress or egress rather than 
detention time. The letter points out that 
Lake Michigan has a detention period of 
many years. Admittedly, there are envi¬ 
ronmental exceptions to almost every 
rule. As a general thesis, the Agency does 
not believe that the statements con¬ 
tained in the preamble to the proposed 
rule are inaccurate. The majority of in¬ 
land lakes where ingress and egress by 
vessels subject to this regulation are im¬ 
possible have long detention periods. Ex¬ 
ceptions to such a statement are the 
Great Lakes. However, the Agency at the 
present time has not been made aware 
of sufficient water quality problems which 
would dictate making the entire Great 
Lakes chain subject to a no-discharge 
standard. 

Several commenters recommended 
that provision be made for State laws or 
regulations which are more stringent 
than the Federal standard to remain in 
force. Such action would be contrary to 
the provisions of 8 312 of Pub. L. 92-500 
and such section clearly provides that 
State no-discharge laws may prevail 
when appropriate action is taken under 
§ 312(f). 

One comment was received that 8 140.5 
be revised to show that analytical meth¬ 
ods which are to be used to show com¬ 
pliance to this regulation be those 
methods promulgated by the Adminis¬ 
trator in 40 CFR 136, “Guidelines Estab¬ 
lishing Test Procedures for the Analysis 
of Pollutants.” This change would pro¬ 
vide uniformity in testing procedures 
among all EPA regulations and 8 140.5 
has been modified to accommodate the 
suggested change. 

Table 1 provides a summary of the 
Federal marine sanitation device stand¬ 
ard as it is being promulgated. 
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Type of water Vessel type Must be equipped with a— 


No discharge. Fresh-orators not 
subject to ingress or egress 
by vessel traffic or naviga¬ 
tion by interstate vessel 

traffic. 


Existing. A vessel whose 
construction was initiated 
before Jan. 30.1975. 


Coast Guard certified no-discharge type device or a 
Coast Guard certified discharge type device which 
is secured to prevent the discharge of sewage on and 
after Jan. 30,1980. 


Treated effluent waters, in¬ 
cluding coastal waters, es¬ 
tuaries, the Great Lakes, 
freshwaters accessible 
through locks or navigable 
for interstate vessel traffic. 


New. A vessel whose con¬ 
struction was initiated on 
or after Jan. 30, 1975. 

Existing. A vessel whose 
construction was initiated 
before Jan. 30, 1975. 


C ^J > S ard i cr1 l?«« d J n ^ di f cha,1ge t yP e d^ice or a 
yoast Guard certified discharge type device which 
is secured to prevent the discharge of sewage on and 
after Jan. 30, 1977. 

Coa £} u Gl ^ rd di**arge type device from 

which effluent will not have a fecal coliform bacterial 
count of greater than 1,000/100 ml nor visible float¬ 
ing solids on Jan. 80,1980. On and after Jan. 31, 1980 
the effluent from Coast Guard certified discharge 
type devices shall not have a fecal coliform bacterial 
count of greater than 200/100 ml not suspended 
solids greater than 15C mg/1. 


New. A vessel whose con¬ 
struction was initiated on 
or after Jan. 30, 1975. 


k Wu 2. rd C f'i f ?f d discharge type device from 
which effluent will not have a fecal coliform bac¬ 
terial count of greater than 1,000/100 ml nor visible 
?^ tlr H 80,i i s on Jan> 1977 « 0n »ad after Jan. 31, 
1980, the effluent from Coast Ouard certified dis¬ 
charge type devices shall not have a fecal coliform 
bacterial wpt of greater than 200A00 ml nor sus¬ 
pended solids greater than 150 mg/1. 


In consideration of the foregoing, 
Title 40, Part 140 of the Code of Federal 
Regulations is revised to read as follows: 

Sec. 

140.1 Definitions. 

140.2 Scope of Standard. 

140 3 Standard. 

140 4 Complete prohibition. 

140.5 Analytical procedures. 

ArTHORrrr: The provisions of this Part 
140 are issued under sec. 312, as added Oc¬ 
tober 18, 1872, Pub.X. 92-500 5 2. 86 Stat. 871 
Interpret or apply sec. 312(b)(1), 33 US.C. 


§ 140.1 Definitions. 


For the purpose of these standards the 
following definitions shall apply: 

(a) “Sewage’* means human body 
wastes and the wastes from toilets and 
other receptacles intended to receive or 
retain body wastes; 

<b) “Discharge” includes, but is not 
limited to, any spilling, leaking, pumping, 
pouring, emitting, emptying, or dump¬ 
ing; 

(c) “Marine sanitation device” in¬ 
cludes any equipment for installation 
onboard a vessel and which is designed 
to receive, retain, treat, or discharge 
sewage and any process to treat such 
sewage; 

(d) “Vessel” includes every description 
oi watercraft or other artificial contriv¬ 
ance used, or capable of being used, as a 
means of transportation on waters of 
the United States; 

(e) “New vessel" refers to any vessel 
on which construction was initiated on 
or after January 30,1975; 

( f> “Existing vessel” refers to any ves¬ 
sel on which construction was initiated 
before January 30,1975; 

<g) Fecal coliform bacteria” are 
tnose organisms associated with the in¬ 
testines of warm-blooded animals that 
re commonly used to indicate the pres- 
nrfc.° f fec ? 1 material an <* the potential 
w u nce ot ^^isms capable of caus¬ 
es human disease. 

§ 1M).2 Scope of Standard. 


nniv h ? standard adopted herein aj 
0 vessels on which a marine 


tation device has been installed. The 
standard does not require the installa¬ 
tion of a marine sanitation device on 
any vessel that is not so equipped. The 
standard applies to vessels owned and 
operated by the United States unless 
the Secretary of Defense finds that com¬ 
pliance would not be in the interest of 
national security. 

§ 140.3 Standard. 

(a)(1) In freshwater lakes, fresh¬ 
water reservoirs or other freshwater 
impoundments whose inlets or outlets 
are such as to prevent the ingress or 
egress by vessel traffic subject to this 
regulation, or in rivers not capable of 
navigation by interstate vessel traffic 
subject to this regulation, marine sani¬ 
tation devices c ertifi ed by the U.S. Coast 
Guard (see 33 CFR 159, published in 40 
FR 4622, January 30. 1975). installed on 
all vessels shall be designed and oper¬ 
ated to prevent the overboard discharge 
of sewage, treated or untreated, or of 
any waste derived from sewage. This 
shall not be construed to prohibit the 
carriage of Coast Guard-certified flow¬ 
through treatment devices which have 
been secured so as to prevent such 
discharges. 

(2) In all other waters. Coast Guard- 
certified marine sanitation devices in¬ 
stalled on all vessels shall be designed 
and operated to either retain, dospose 
of, or discharge sewage. If the device has 
a discharge, subject to paragraph (d) 
of this section, the effluent shall not 
have a fecal coliform bacterial count of 
greater than 1,000 per 100 milliliters nor 
visible floating solids. Waters where a 
Coast Guard-certified marine sanitation 
device permitting discharge is allowed 
include coastal waters and estuaries, 
the Great Lakes and inter-connected 
waterways, fresh-water lakes and im¬ 
poundments accessible through locks, 
and other flowing waters that are navi¬ 
gable interstate by vessels subject to 
this regulation. 

(b) This standard shall become ef¬ 
fective on January 30, 1977 for new ves¬ 
sels and on January 30, 1980 for existing 


Except when the vessel is equipped— 


which tbe effluent will not have a fecal coliform bac- 
t ) !re ? t ' ir i h \ n >.«»/«» ml nor visible 

SSd f?rU S U c^lble h me d,SCharKC d ° T “* m8y be 

Do. 


......... w, a.»io, wiui ntiy t.oasi t.tuaru com neu 

dischante type device; that device may be used for its 
operable life. A Coast Guard certified discharge type 
device designed to produce effluent with a fecal coliform 
not greater than 1,000/100 ml and 
no visible floating soUds installed after Jan. 30. 1978 
must !>e replaced by Jan. 31, 1980. The replacement 

on and after j£,“ auwS** '***'* °' th * type reqalred 
Before Jan. SI, 1080, with a Coast Guard certified dis¬ 
charge type device from which the effluent will not 
. ^Hform bacterial count of greater than 

1.000/100 m i nor visible floating solids. Such a dis¬ 
charge type device may be used for its operable life. 


vessels (or, in the case of vessels owned 
and operated by the Department of De¬ 
fense, two years and five years, for new 
and existing vessels, respectively, after 
promulgation of implementing regula¬ 
tions by the Secretary of Defense under 
section 312(d) of the Act). 

(c) Any vessel which is equipped as 
of the date of promulgation of this regu¬ 
lation with a Coast Guard-certified flow¬ 
through marine sanitation device meet¬ 
ing the requirements of paragraph (a) 
(2) of this section, shall not be required 
to comply with the provisions designed 
to prevent the overboard discharge of 
sewage, treated or untreated, in para¬ 
graph (a)(1) of this section, for the 
operable life of that device. 

(d) After January 30, 1980, subject 
to paragraphs (e) and (f) of this section, 
marine sanitation devices on all vessels 
on waters that are not subject to a pro¬ 
hibition of the overboard discharge of 
sewage, treated or untreated, as specified 
in paragraph (a) (1) of this section, shall 
be designed and operated to either re¬ 
tain, dispose of, or discharge sewage, and 
shall be certified by the U.S. Coast 
Guard. If the device has a discharge, the 
effluent shall not have a fecal coliform 
bacterial count of greater than 200 per 
100 milliliters, nor suspended solids 
greater than 150 mg/1. 

(e) Any existing vessel on waters not 
subject to a prohibition of the overboard 
discharge of sewage in paragraph (a) (1) 
of this section, and which is equipped 
with a certified device on or before Janu¬ 
ary 30, 1978, shall not be required to 
comply with paragraph (d) of this sec¬ 
tion, for the operable life of that device. 

(f) Any new vessel on waters not sub¬ 
ject to the prohibition of the overboard 
discharge of sewage in paragraph (a) (1) 
of this section, and on which construc¬ 
tion is initiated before January 31, 1980. 
which is equipped with a marine sanita¬ 
tion device before January 31, 1980, cer¬ 
tified under paragraph (a)(2) of this 
section, shall not be required to comply 
with paragraph (d) of this section, for 
the operable life of that device. 
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<g) The degrees of treatment de¬ 
scribed in paragraphs (a) and (d) of 
this section are “appropriate standards” 
for purposes of Coast Guard and De¬ 
partment of Defense certification pursu¬ 
ant to section 312(g)(2) of the Act. 

(h) This section is not to be construed 
to accelerate the effective date of the 
standards and regulations promulgated 
under section 312 as such date affects 
the sales regulations for marine sanita¬ 
tion devices specified in section 312(g) 
(1): January 30, 1977. and January 30, 
1980, for new and existing vessels, re¬ 
spectively. 

§140.4 Complete prohibition. 

(a) A State may completely prohibit 
the discharge from all vessels of any 
sewage, whether treated or not, into 
some or all of the waters within such 
State by making a written application to 
the Administrator, Environmental Pro¬ 
tection Agency, and by receiving the Ad¬ 
ministrator’s affirmative determination 
pursuant to section 312(f) (3) of the 
Act. Upon receipt of an application 
under section 312(f) (3) of the Act, the 
Administrator will determine within 90 
days whether adequate facilities for the 
safe and sanitary removal and treatment 
of sewage from all vessels using such 
waters are reasonably available. Appli¬ 
cations made by States pursuant to sec¬ 
tion 312(f) (3) of the Act shall include: 
(1) a certification that the protection 
and enhancement of the waters de¬ 
scribed in the petition require greater 


RULES AND REGULATIONS 

environmental protection than the ap¬ 
plicable Federal standard; (2) a map 
showing the location of commercial and 
recreational pump-out facilities; (3) a 
description of the location of pump-out 
facilities within waters designated for 
no discharge; (4) the general schedule 
of operating hours of the pump-out fa¬ 
cilities; (5) the draught requirements on 
vessels that may be excluded because of 
insufficient water depth adjacent to the 
facility; (6) information indicating that 
treatment of wastes from such pump-out 
facilities is in conformance with Federal 
law; and (7) inf ormation on vessel popu¬ 
lation and vessel usage of the subject 
waters. 

(b) A State may make a written ap¬ 
plication to the Administrator, Environ¬ 
mental Protection Agency, under section 
312(f) (4) of the Act, for the issuance of 
a regulation completely prohibiting dis¬ 
charge from a vessel of any sewage, 
whether treated or not, into particular 
waters of the United States or specified 
portions thereof, which waters are lo¬ 
cated within the boundaries of such 
State. Such application shall specify with 
particularly the waters, or portions there¬ 
of, for which a complete prohibition is 
desired. The application shall include 
identification of water recreational areas, 
drinking water intakes, aquatic sanctu¬ 
aries, identifiable fish-spawning and 
nursery areas, and areas of intensive 
boating activities. If, on the basis of the 
State’s application and any other infor¬ 
mation available to him, the Administra¬ 


tor is unable to make a finding that the 
waters listed in the application require 
a complete prohibition of any discharge 
in the waters or portions thereof covered 
by the application, he shall state the rea¬ 
sons why he cannot make such a finding, 
and shall deny the application. If the 
Administrator makes a finding that the 
waters listed in the application require 
a complete prohibition of any discharge 
in all or any part of the waters or por¬ 
tions thereof covered by the State’s ap¬ 
plication. he shall publish notice of such 
findings together with a notice of pro¬ 
posed rule making, and then shall proceed 
in accordance with 5 U.S.C. 553. If the 
Administrator’s finding is that applicable 
water quality standards require a com¬ 
plete prohibition covering a more re¬ 
stricted or more expanded area than that 
applied for by the State, he shall state 
the reasons why his finding differs in 
scope from that requested in the State’s 
application. 

§ 140.5 Analytical procedures. 

In determining the composition and 
quality of effluent discharge from marine 
sanitation devices, the procedures con¬ 
tained in 40 CFR 136, “Guidelines Estab¬ 
lishing Test Procedures for the Analysis 
of Pollutants,” or subsequent revisions or 
amendments thereto, shall be employed. 

Dated: January 21, 1976. 

John Quarles, 
Acting Administrator. 

(PR Doc.76-2490 Filed 1-26-76;8:46 am] 
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[ 7 CFR Parts 1001,1002,1015 ] 

| Docket Nos. AO-14-A55. AO-71-A70, 
AO-305-A33 ] 

MILK IN THE BOSTON REGIONAL, CON¬ 
NECTICUT, AND NEW YORK-NEW JER¬ 
SEY MARKETING AREAS 

Decision on Proposed Amendments to 

Marketing Agreements and to Orders 

A public hearing was held upon pro¬ 
posed amendments to the marketing 
agreements and the orders regulating 
the handling of milk in the Boston Re¬ 
gional, Connecticut and New York-New 
Jersey marketing areas. The hearing was 
held, pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601 et 
seq.), and the applicable rules of prac¬ 
tice (7 CFR Part 900), at Auburn, Mas¬ 
sachusetts, on November 11-19,1974, and 
at Worcester, Massachusetts, on Novem¬ 
ber 20. 1974, pursuant to notice thereof 
issued on October 15.1974 (39 FR 37491). 

Upon the basis of the evidence intro¬ 
duced at the hearing and the record 
thereof, the Administrator, on Septem¬ 
ber, 30. 1975 (40 FR 47316), filed with 
the Hearing Clerk, United States Depart¬ 
ment of Agriculture, his recommended 
decision containing notice of the oppor¬ 
tunity to file written exceptions thereto. 

The material issues, findings and con¬ 
clusions. rulings, and general findings 
of the recommended decision are hereby 
approved and adopted and are set forth 
in full herein, subject to the following 
modifications: 

1. Under the heading “1. Need for 
merger of orders .": 

a. Paragraph 2 is changed. 

b. Paragrpah 6 is deleted and 3 new 
paragraphs are substituted therefor. 

c. Paragraphs 21 and 22 are deleted 
and 5 new paragraphs are substituted 
therefor. 

2. Under the heading “2. Definition of 
plants.—Governmental agency plant.", 
5 new paragraphs are added after para¬ 
graph 10. 

3. Under the heading “3. Handler def¬ 
inition", the entire discussion is 
changed. 

4. Under the heading “4. Producer- 
handler definition .”: 

a. Two new paragraphs are added 
after paragraph 16. 

b. A new paragraph is added at the 
end of the discussion. 

5. Under the heading “7. Classification 
of producer milk on a product pounds 
basis", the entire discussion is changed. 

6. Under the heading “8. Assignment 
of a handler’s receipts to his utilization”, 
12 new paragraphs are added at the end 
of the discussion. 

7. Under the heading “9. Location ad¬ 
justments and direct delivery differ¬ 
ential": 

a. Paragraph 9 is changed. 

b. Two new paragraphs are added at 
the end of the discussion. 

8. Under the heading “10. Point of 
pricing for diverted milk": 


a. Paragraph 3 is changed. 

b. Two new paragraphs are added 
after paragraph 13. 

c. Two new paragraphs are added at 
the end of the discussion. 

9. Under the heading “11. The Con¬ 
necticut order differential": 

a. Paragraphs 1, 13 and 15 are 

changed. 

b. Paragraph 12 is deleted and 5 new 
paragraphs are substituted therefor. 

c. A new paragraph is added at the 
end of the discussion. 

10. Under the heading “12. Pricing 
adulterated milk": 

a. Paragraph 25 is changed. 

b. Three new paragraphs are added 
after paragraph 29. 

c. Two new paragraphs are added at 
the end of the discussion. 

11. Under the heading “15. Rate of 
marketing service deduction ”, a new 
paragraph is added at the end of the 
discussion. 

The material issues on the record of 
the hearing relate to: 

1. Whether the marketing areas of 
the Boston Regional and Connecticut or¬ 
ders should be included under one order. 

2. Definition of plants. 

3. Handler definition. 

4. Producer-handler definition. 

5. Definition of dairy farmer for other 
markets. 

6. Definition of pool milk. 

7. Classification of producer milk on a 
product pounds basis. 

8. Assignment of a handler’s receipts 
to his utilization. 

9. Location adjustments and direct de¬ 
livery differential. 

10. Point of pricing for diverted milk. 

11. The Connecticut order differential. 

12. Pricing adulterated milk. 

13. Charges on overdue accounts. 

14. Settlement of payment errors. 

15. Rate of marketing service deduc¬ 
tion. 

16. Increasing the producer-settle¬ 
ment fund reserve. 

17. Handler reports. 

18. Merger of the administrative ex¬ 
pense, marketing service and producer- 
settlement funds. 

19. Changes to be made in the New 
York-New Jersey order as a result of 
amendments to the Boston Regional and 
Connecticut orders. 

Findings and Conclusions 

The following findings and conclusions 
on the material issues are based on evi¬ 
dence presented at the hearing and the 
record thereof : 

1. Need for merger of orders. Market¬ 
ing conditions in the present Boston Re¬ 
gional and Connecticut marketing areas 
justify the issuance of a single order reg¬ 
ulating the handling of milk in these 
areas. This single “New England” order 
is the most appropriate means of effectu¬ 
ating the declared policy of the Act. 

The merger of the Boston 1 and Con¬ 


1 For convenience purposes, references 
throughout the decision to the Boston Re¬ 
gional market are expressed in terms of the 
Boston order or the Boston market. 


necticut orders was proposed by eight 
cooperative associations that market 
milk in the regulated areas. The mem¬ 
bers of these producer groups constitute 
about 80 percent of the producers on the 
Boston market and about 87 percent of 
the producers supplying the Connecticut 
market. From the exceptions filed to ihe 
recommended decision, however, it is 
noted that one of the cooperatives has 
since withdrawn its initial support for 
the merger. 

In summary, proponents of the merg¬ 
er contended that changes in market¬ 
ing practices in recent years have caused 
the two regulated areas to become so in¬ 
terrelated in both the procurement and 
distribution of milk as to constitute a 
single market for producers. TTiey stated 
that there is a substantial overlapping 
of sales areas of handlers under the two 
orders as well as intermarket movements 
of bulk milk. The cooperatives pointed 
out that the milk supplies for the two 
regulated areas are being procured es¬ 
sentially from a common milkshed. Pro¬ 
ponents indicated that a single-market 
approach is commonly used by them in 
the marketing of their members’ milk. 
Marketing efficiencies, they claimed, are 
not fully achievable, however, because 
of the existence of separate orders for 
areas that are now a single market. 

Proponents also pointed to the widely 
differing blended prices under the 
Boston and Connecticut orders ax*d con¬ 
tended that this situation creates con¬ 
siderable unrest among producers in the 
common milkshed, with attendant pro¬ 
curement and marketing problems for 
handlers and cooperatives. The cooper¬ 
atives indicated that although reblend¬ 
ing practices in the New England area 
are lessening the impact of the blended 
price differences, the market stresses 
that they cause can be removed only 
through order consolidation. 

The proposed merger was supported at 
the hearing by a Vermont farm organi¬ 
zation that claimed it represented over 
90 percent of the dairymen in the State. 
Support also was expressed by the De¬ 
partments of Agriculture for the States 
of Vermont and New Hampshire. 

The only opposition at the hearing to 
the proposed merger was by a Connecti¬ 
cut handler organization. This group 
contended that a merger of the two 
orders could jeopardize the availability 
of milk supplies for Connecticut 
handlers. It was their position that the 
lower returns that Connecticut produc¬ 
ers presumably would get under the 
merger would not induce sufficient local 
production for the Connecticut segment 
of the proposed New England market. 
The handlers claimed that the present 
higher blended price level under the 
separate Connecticut order is partic¬ 
ularly necessary with the more costly 
health regulations that are applicable 
to producers on the Connecticut market. 
Handlers reemphasized this point in 
their exceptions, claiming that the De¬ 
partment, in recommending the merger, 
overlooked the differences in health 
regulations applicable in Connecticut 
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relative to those for other parts of the 
proposed market. 

Opposition to the merger was ex¬ 
pressed by other parties in their excep¬ 
tions to the recommended decision. The 
Department of Agriculture for the State 
of Connecticut indicated that the pro¬ 
posed merger is not in the best inter¬ 
ests of Connecticut dairy farmers. It 
pointed out that this merger most likely 
would be followed later by a merger of 
all northeastern orders and that this 
would lead to the eventual demise of 
dairy farmers in Connecticut. Although 
no reason was given for his position, one 
such dairy farmer filed an exception in 
opposition to the proposed merger. 

Opposition was expressed also by one 
of the cooperatives that initially pro¬ 
posed the merger. In its exceptions, the 
cooperative noted that while the merger 
of the Connecticut and Boston orders is 
desirable it should not take place as long 
as the present State of Connecticut 
health regulations pertaining to dairy¬ 
ing continue to exist. Such regulations, 
the cooperative contended, are more 
stringent than those applicable in other 
New England States, with producers sup¬ 
plying Connecticut handlers being re¬ 
quired to have their herds tested an¬ 
nually for tuberculosis versus such test¬ 
ing only once every three years for other 
producers. The cooperative indicated 
that it has borne this additional cost for 
its members, doing so willingly as long 
as the higher blended price for the Con¬ 
necticut market, relative to the Boston 
market, compensates the cooperative for 
this expense. The cooperative contended 
however, that with the dissipation of the 
higher blended price under the merger 
the cooperative, in essence, will be 
locked out” of the Connecticut segment 
of the proposed New England market 
since it no longer would be able to re¬ 
cover the extra testing cost through this 
means. 

On the basis of the findings herein, 
it is concluded that the Boston and 
Connecticut markets are no longer sepa¬ 
rate and distinct markets for milk. 
Changes in marketing practices in re¬ 
cent years have caused the separately- 
regulated areas to become, in essence, a 
single market for a large segment of 
oairy farmers associated with the New 
England area. It is reasonable to expect 
that the interrelationship of the pres¬ 
ent order areas will become even more 
pronounced in the future. 

1*1 uid milk products processed and 
packaged in one market are now com¬ 
monly distributed in the other market. 
Such sales are regularly made in the 
Boston marketing area by nine Con¬ 
necticut order handlers, while four han¬ 
dlers under the Boston order distribute 
milk in the Connecticut market. In both 
cases such handlers include the largest 
distributor regulated under each order. 

During September 1974, which is rep- 
resentative of the current marketing sit¬ 
uation in New England, handlers under 
onnecticut order distributed 12.7 
minion pounds of packaged fluid milk 
Products on routes in the Boston mar¬ 


keting area. An additional 1.1 million 
pounds of Class I milk were sold to han¬ 
dlers under the Boston order in bulk 
and packaged form. At the same time, 
handlers in the Boston market distrib¬ 
uted 1.3 million pounds on routes in the 
Connecticut marketing area, with an¬ 
other 0.2 million pounds of packaged and 
bulk Class I milk being moved to Con¬ 
necticut order plants. Thus, about 6 per¬ 
cent of the 244 million pounds of pro¬ 
ducer receipts used in Class I in the two 
markets that month was involved in the 
intermarket competition for fluid milk 
sales. 

It is recognized that compared with the 
total volume of milk distributed in each 
market the intermarket sales are per¬ 
haps relatively small and may not in 
themselves constitute a strong basis for 
merging the Connecticut and Boston or¬ 
ders. Nevertheless, the present competi¬ 
tion between handlers regulated under 
the two orders indicates that separate 
markets for the producers supplying 
these handlers are not clearly distin¬ 
guishable. This, of course, raises the ques¬ 
tion of whether the pooling of milk un¬ 
der separate orders, with widely differ¬ 
ing blended prices to producers, repre¬ 
sents an equitable marketing arrange¬ 
ment for those producers associated with 
the New England area. 

The single-market character of the 
New England area is probably more 
pronounced in terms of the supply ar¬ 
rangements for the area. Milk supplies 
for the individual markets are being 
drawn from broadly overlapping procure¬ 
ment areas. In December 1973, for ex¬ 
ample, handlers under the two orders 
received milk from producers located in 
an estimated 80 counties in seven north¬ 
eastern states. About one-third of these 
counties were a source of milk for both 
markets. 

With the exception of the Maine pro¬ 
duction, which is entirely associated with 
the Boston market, milk production in 
each of the other six northeastern states 
contributes to the milk supply for both 
the Connecticut and Boston markets. In 
September 1974, 69 percent of the milk 
supply for handlers in the Boston market 
came from producers in Massachusetts, 
Rhode Island, Vermont and New Hamp¬ 
shire. About 24 percent of the supply for 
Connecticut handlers came from this 
four-state area. Of this total supply in 
the four-state area, 12 percent was 
pooled under the Connecticut order and 
88 percent under the Boston order in that 
month. 

Both markets rely significantly on a 
common production area in eastern New 
York. Handlers under the Boston order 
received 20 percent of their milk supply 
and Connecticut handlers received 39 
percent of their supply from that area in 
September 1974. Of this New York pro¬ 
duction, 56 percent was priced under the 
Boston order and 44 percent under the 
Connecticut order. 

Producers located in Connecticut sup¬ 
plied 37 percent of the producer milk 
received by handlers under the Connect¬ 
icut order and slightly under 3 percent 


of the milk for handlers in the Boston 
market. Of the total production in Con¬ 
necticut associated with the two markets, 
86 percent was pooled under the Con¬ 
necticut order in September 1974. The 
remainder was pooled under the Boston 
order. 

These data indicate the overlapping 
character of the production areas for 
markets currently regulated under sepa¬ 
rate orders. Under the two orders, how¬ 
ever, the prices payable to producers 
usually differ significantly. In recent 
years, producers in the Connecticut mar¬ 
ket have received blended prices averag¬ 
ing from 24 to 34 cents per hundred¬ 
weight annually above such prices re¬ 
ceived by producers in the Boston market. 
In 1974, the blended prices in one month 
differed by 60 cents, although this has 
not been the usual case.* 

The reasons for such price differences 
are basically twofold. The number of pro¬ 
ducers associated with the Connecticut 
market generally has been limited to the 
number required for supplying essen¬ 
tially just the Class I needs of the mar¬ 
ket. This has been the result of the regu¬ 
lations of the State of Connecticut that 
govern the granting of health permits to 
dairy farmers who wish to ship milk to 
plants eligible to distribute Class I milk 
within the State. Because of this institu¬ 
tional arrangement, the higher blended 
prices under the Connecticut order have 
not attracted the additional milk sup¬ 
plies that would tend to equalize producer 
returns as between the Connecticut and 
Boston markets. 

A second factor is the historical asso¬ 
ciation of relatively large quantities of 
reserve milk supplies with the Boston 
market. This can be attributed in large 
part to the supply arrangements in that 
market. Much of the milk obtained for 
fluid use is accumulated at supply plants 
in the northern areas of New England 
and New York and shipped to distribut¬ 
ing plants in Massachusetts and Rhode 
Island for processing. Milk in the distant 
areas that is not needed by the distrib¬ 
uting plants is retained in those areas 
for manufacturing. Because of the very 
substantial demand for Class I milk in 
the Boston market, numerous supply 
plants are able to maintain pool plant 
status under the Boston order. Given 
the same pooling standards, much more 
milk can be pooled in a market where 
there are supply plants than in a market 
where the milk supply is moved directly 
from farms to distributing plants, as in 
the Connecticut market. No supply plants 
are qualified on the basis of only plant 
shipments under the Connecticut order. 

The widely differing producer prices 
tend to be a disruptive element in the 
marketplace for producers, cooperatives 
and handlers. Producers normally seek, 
of course, the most remunerative outlet 
for their milk. Prolonged price differences 
between markets create much dissatis- 


* Official notice Is taken of the Market Ad¬ 
ministrator’s 1974 annual statistical report, 
’’Milk Market Statistics," that was Issued in 
March 1975 for the Connecticut market and 
in April 1975 for the Boston Regional market. 
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faction among the producers receiving 
the lower prices. Attempts by producers 
to maximize their returns have a dis¬ 
turbing impact on the procurement and 
marketing programs of both handlers 
and cooperative associations. 

Through recent actions by New Eng¬ 
land cooperatives, the New England area 
already represents, in essence, a single 
market for a very substantial number of 
producers. In July 1972, the largest co¬ 
operative in the Connecticut market 
merged with the two largest coopera¬ 
tives in the Boston market. The new or¬ 
ganization markets approximately 75 
percent of the milk pooled under the 
Connecticut order and 50 percent of the 
milk regulated by the Boston order. Also, 
this cooperative and two others with 
members on both the Boston and Con¬ 
necticut markets are each reblending 
among their members the proceeds from 
milk marketed under each order. To¬ 
gether. the three cooperatives represent 
more than 60 percent of the producer 
milk now being priced under the two 
New England orders. Through this re- 
blending procedure, cooperatives are at¬ 
tempting to minimize the disruptive in¬ 
fluences emanating from the widely dif¬ 
fering blended prices. 

In view of all of the above circum¬ 
stances, a single marketwide pool order 
should be adopted for the now separately 
regulated New England areas. Such an 
order is the most reasonable means of 
minimizing the economic stresses, price 
uncertainties and marketing instability 
now existing in the New England area. 

As previously indicated, Connecticut 
handlers opposed the proposed merger 
on the basis that this could jeopardize 
the availability of milk supplies for han¬ 
dlers in that State. It is recognized that 
the blended prices under the merged 
order will be somewhat lower because of 
the lower Class I utilization than the 
blended prices under the present Con¬ 
necticut order. However, the impact of 
this on individual Connecticut producers 
will be limited since much of the milk on 
the Connecticut market is already sub¬ 
ject to reblending by cooperatives with 
milk pooled on the Boston market. 
Whether there will be a significant drop 
in the production of the remaining pro¬ 
ducers who are still being paid the Con¬ 
necticut order blended price is unknown. 
Nevertheless, milk supplies now asso¬ 
ciated with the New England area should 
be more than adequate for meeting the 
Class I needs of all handlers under the 
merged order. In 1974, only 63 percent of 
the producer milk under the Boston and 
Connecticut orders combined was used 
in Class I. 

Connecticut handlers contend that 
much of this milk supply is not available 
to them because it does not have Con¬ 
necticut health approval. While this may 
be so. Connecticut handlers have been 
able, in fact, to obtain the milk supplies 
necessary for their operations. The 
merger should not change this situation. 
As pointed out earlier, a significant por¬ 
tion of the supply for the Connecticut 
market comes from the State of New 
York. Even under the merger. Connecti¬ 


cut handlers will continue to have a com¬ 
petitive advantage relative to New York 
handlers in the procurement of milk in 
that area. (This is discussed further 
under Issue 9.) The granting of the nec¬ 
essary Connecticut health approval to 
New York producers is, of course, out¬ 
side the scope of the Federal order. How¬ 
ever, the higher returns available to New 
York producers shipping to Connecticut 
handlers would be expected to offset any 
additional health inspection costs that 
the producers might incur. 

The attraction of milk to various plant 
locations is basically dependent upon the 
Class I price applicable at those loca¬ 
tions. The appropriate Class I price level 
at Connecticut plants is discussed under 
Issue 9. 

As noted previously, a cooperative also 
cited the more stringent Connecticut 
health regulations as a basis for not 
merging the two orders. The coopera¬ 
tive's arguments that it would be eco¬ 
nomically “locked out” of the Connecti¬ 
cut market, however, are not compelling. 
Whether or not it would be economically 
desirable to ship to Connecticut handlers 
after a merger is a decision that the co¬ 
operative has to make. If it chooses not 
to supply Connecticut handlers, it pre¬ 
sumably has a more remunerative outlet 
elsewhere for the milk of its members. 
On the other hand, the maintenance of 
Connecticut health approval may repre¬ 
sent the best option for the cooperative. 
The merger should not be forestalled, 
however, simply to help protect certain 
outlets for the cooperative. 

It is conjecture, of course, as to 
whether the proposed marger will lead to 
the demise of Connecticut dairy farmers, 
as suggested by the State of Connecticut. 
No basis was set forth by the State in 
support of its position, and further con¬ 
sideration of this point is unnecessary. 

The cooperatives proposing the merger 
of the Boston and Connecticut orders 
urged that the merged order continue the 
provisions of the Boston order except for 
certain modifications. The order adopted 
herein generally .carries out this concept. 
The Boston order provisions in general 
have been appropriate for achieving the 
ends sought by the regulatory plan for 
the Boston market. Many of these provi¬ 
sions are essentially the same as corre¬ 
sponding provisions of the Connecticut 
order. Moreover, no new territory would 
be added to the combined marketing 
areas, nor would the merger result in the 
regulation of any additional plants. On 
the basis of the hearing evidence, it is 
found that the Boston order provisions, 
with certain modifications, will be ap¬ 
propriate for achieving orderly market¬ 
ing conditions in the proposed New Eng¬ 
land marketing area. Therefore, the re¬ 
mainder of this decision deals only with 
the modification of the present Boston 
order provisions. 

The order adopted herein for the “New 
England” marketing area would amend 
and merge the Boston and Connecticut 
orders. The merged order would continue 
the use of the part number of the present 
Boston order. Part 1001. The amended 
Part 1001, upon its effectuation, would 
supersede Part 1015. 


The merged order regroups and recodi¬ 
fies the provisions of the present Boston 
order. The regrouping of certain provi¬ 
sions in conjunction with the redesigna¬ 
tion of some section numbers will result 
in a more compact order and a more pre¬ 
cise grouping of related order provisions 
No substantive change is made in any 
order provision as a result of this re- 
codiflcation. 

Although the present two orders no 
longer would exist upon effectuation of 
the New England order, this merger Is 
not intended to preclude the completion 
of those procedures that would other¬ 
wise have existed under the separate 
orders with respect to milk handled 
prior to the effective date of the merger 
Such procedures, which would need to be 
carried out after the merger date, in¬ 
clude the announcement of certain 
prices, submission of reports, computa¬ 
tion of blended prices, payment of obli¬ 
gations, and verification activities. The 
provisions of the merged order would ap¬ 
ply to that milk handled after the ef¬ 
fective date of the merged order. 

2. Definition of plants.—Supply plant. 
The Boston order provisions concerning 
the pooling of a handler’s system of sup¬ 
ply plants should be modified. Presently, 
one or more supply plants of a coopera¬ 
tive plus the group of producers for 
whom the cooperative is acting as a bulk 
tank handler may constitute a “system” 
for purposes of determining which milk 
shall be pooled. In determining the sys¬ 
tem’s qualifying shipments for pooling 
eligibility, recognition is given to the 
deliveries of milk directly from the farm 
to distributing plants by the cooperative 
in its capacity as a bulk tank handler. 
However, such qualifying deliveries are 
now limited to those made to distributing 
plants of other handlers. The merger 
proponents asked that bulk tank deliv¬ 
eries to a cooperative's own distributing 
plant also count as qualifying shipments 
in determining the system’s eligibility for 
pooling. 

The proposal should be adopted. This 
will recognize a current situation where 
a New England cooperative is operating 
both a supply plant and a distributing 
plant and is acting as a handler on farm 
bulk tank milk that it. moves from farms 
to its distributing plant. The present sys¬ 
tem pooling provisions recognize that it 
is often more efficient to move bulk tank 
milk directly from the farm to a dis¬ 
tributing plant than through the sup¬ 
ply plant with which it otherwise nor¬ 
mally would be associated. However, un¬ 
less the direct-ship milk is counted as a 
part of the supply plant's qualifying 
shipments, the supply plant may be un¬ 
able to meet the shipping requirements 
for pooling although it historically has 
had a bona fide association with the 
market. With this as the underlying basis 
for such a pooling arrangement, it ap¬ 
pears reasonable for purposes of pool 
qualification that no distinction be made 
as to whether the cooperative’s direct- 
ship milk is moved to its own distributing 
plants or to those of other handlers. 

The Boston order now exempts a sup¬ 
ply plant that qualifies for pooling under 
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both the Boston order and another Fed¬ 
eral order. As urged by the merger pro¬ 
ponents, the merged order should not 
preclude pool status for the plant if it 
has greater qualifying shipments to the 
New England market than it has to the 
other market. In most cases, this will re¬ 
sult in the pooling of the plant in the 
market with which it has the greater 
association. 

The New York-New Jersey order pre¬ 
scribes that a supply plant that qualifies 
as a “regular" pool plant under that 
order shall be pooled in that market even 
though the plant for a time may have 
greater shipments to another market. As 
suggested by proponents, it is appropri¬ 
ate to recognize this under the New Eng¬ 
land order, thereby avoiding an admin¬ 
istrative conflict as to where the plant 
shall be pooled. 

The hearing notice listed a proposed 
modification of the provisions that now 
permit a supply plant to have “auto¬ 
matic" pool plant status during the 
months of December through June. 
Presently, such status would be granted 
if the plant was a pool supply plant in 
New England in at least two of the pre¬ 
ceding months of July through Novem¬ 
ber and would have been such a pool 
plant in all other months in that period 
had it not been a pool plant under the 
New York-New Jersey order. As noticed, 
the two-month requirement would be 
changed to three months. 

No testimony concerning this proposal 
was presented at the hearing. Accord¬ 
ingly, no action is taken on the proposal. 

The pooling standards for supply 
plants should not be changed to count 
transfers of fluid milk products to pro¬ 
ducer-handlers as a part of the supply 
plant's qualifying shipments for pooling. 

This pooling standard is now provided 
under the Connecticut order and coop¬ 
eratives urged its inclusion in the 
merged order. In support of their pro¬ 
posal. proponents indicated that when a 
supply plant transfers milk to a pro¬ 
ducer-handler it is supplying part of the 
fluid milk needs of the market in the 
same manner as when shipments are 
made to pool distributing plants. Pro¬ 
ponents therefore urged that these ship¬ 
ments be considered as a part of the sup¬ 
ply plant's qualifying shipments for 
pooling. 

Supply plant pooling standards are in¬ 
tended to assure that supply plants asso¬ 
ciated with the market will make milk 
available to pool distributing plants for 
fluid use. The inclusion of transfers to 
Producer-handlers in a supply plant’s 
qualifying shipments would not be con¬ 
sistent with the purpose of such pooling 
standards and should not be adopted. 
This, of course, would not preclude the 
transfer of milk from a supply plant to a 
producer-handler. Such transfer, how¬ 
ever, would be in addition to the mini¬ 
mum shipments which must be made to 
pool distributing plants. 

Although the proposed pooling stand¬ 
ard is now in the Connecticut order, its 
exclusion from the merged order will 
nave no impact on plants now pooled 


under that order. No supply plants are 
currently pooled in the Connecticut mar¬ 
ket on the basis of plant shipments. 

Cooperative association plant. The 
procedure now used for pooling a coop¬ 
erative association balancing plant under 
the Boston order should be continued 
under the merged order. 

The present Boston order provides that 
any plant that is operated by a coopera¬ 
tive and located in the marketing area 
shall be a pool plant in any month in 
which its route disposition does not ex¬ 
ceed two percent of its total receipts of 
fluid milk products. Three plants are now 
being pooled under the cooperative asso¬ 
ciation plant provisions of that order. 
Two are Massachusetts plants—one at 
West Springfield and the other at 
Andover. A third plant is located at 
Providence, Rhode Island. 

The Connecticut order, on the other 
hand, provides that a cooperative asso¬ 
ciation may pool a supply plant (the 
plant located nearest Hartford if the co¬ 
operative operates more than one plant) 
on the basis of the cooperative’s deliver¬ 
ies of member milk to pool plants in the 
market. A plant at Newington, Connec¬ 
ticut, is pooled on this basis. Even 
though the Newington plant qualifies as 
a supply plant under the Connecticut 
order, it serves a balancing function for 
that market. 

The three plants now being pooled 
under the Boston order were established 
initially to service the then local and 
separate Lowell-Lawrence, Springfield 
and Southeastern New England markets. 
These plants and the Connecticut plant 
in combination provide substantial man¬ 
ufacturing capacity where milk pri¬ 
marily from local producers, whenever 
not needed by fluid milk handlers, is 
received and manufactured. The plants 
also have storage capacity and serve a 
function of filling unanticipated addi¬ 
tional handler needs for milk. 

The merger proponents proposed that 
pooling eligibility as a balancing plant 
under the merged order be limited to 
those plants located in the “nearby 
plant" pricing zone, rather than to plants 
located within the marketing area. The 
nearby plant zone adopted herein would 
include the States of Massachusetts (ex¬ 
cept Berkshire County), Rhode Island 
and Connecticut. The present marketing 
areas of the two orders cover essentially 
this area plus additional area in the 
southern parts of New Hampshire and 
Vermont. 

All four of the plants now pooled under 
the present orders as balancing plants 
are located in the adopted nearby plant 
zone. While the cooperatives’ proposal 
would not affect the pooling status of 
these plants, the record does not demon¬ 
strate a need for its adoption. No p&» 
ticular marketing problems were s Ub 
gested by proponents in support of then 
proposal. The proposal is thereiore 
denied. 

Regulated plant under another Fed¬ 
eral order. The merged order should de¬ 
fine a “regulated plant under another 
Federal order" as a pool plant under an¬ 


other Federal order or any other plant 
at which all fluid milk products han¬ 
dled become subject to the classification 
and pricing provisions of another Federal 
order. 

Such a definition is now contained in 
essentially this form in both the Boston 
and Connecticut orders. The definition 
facilitates the drafting of various order 
provisions, such as those defining certain 
types of plants and those relating to the 
classification of milk moved either to or 
from certain plants. Cooperatives pro¬ 
posed that this definition be continued 
under the merged order but that it in¬ 
clude, as in the Connecticut order, a pool 
bulk tank unit under another Federal 
order. Proponents claimed that this is 
necessary to coordinate the provisions of 
the merged order with those of the New 
York-New Jersey order, which provides 
for pool bulk tank units. 

Although such coordination is neces¬ 
sary, it is more appropriate to accom¬ 
modate this matter in other provisions of 
the order rather than in the definition of 
“regulated plant under another Federal 
order." Special reference to receipts from 
a pool bulk tank unit under another 
Federal order is provided in the “pool 
milk" definition and in the provisions 
setting forth the procedure for assigning 
a handler’s receipts to his classes of 
utilization. 

Governmental agency plant. A plant 
that is operated by a governmental agen¬ 
cy and has Class I route disposition in 
the marketing area should be exempt 
from regulation under the merged order. 
For purposes of the order, such a plant 
should be defined as another type of ex¬ 
empt distributing plant. 

Fluid milk products that are trans¬ 
ferred or diverted from a pool plant to 
such an exempt distributing plant should 
be considered as Class I disposition of 
the pool handler. Receipts of fluid milk 
products at a pool plant from an exempt 
governmental agency plant should be as¬ 
signed to the pool plant’s Class n utiliza¬ 
tion. 

Such provisions will permit the proc¬ 
essing plant of the University of Con¬ 
necticut to remain exempt from order 
regulation. The plant now has exempt 
status under the Connecticut order. No 
similar exemption for governmental 
agency plants is provided under the Bos¬ 
ton order. 

The cooperatives advocating the order 
merger proposed that no special exemp¬ 
tion from regulation be accorded a plant 
by virtue of it being operated by a gov¬ 
ernmental agency. Proponents offered no 
evidence relative to the issue of regulat¬ 
ing the University’s plant but merely took 
the position that the “broad" exemption 
under the Connecticut order should not 
be continued. 

The University of Connecticut, on the 
other hand, urged the continuation of 
the exempt status for its plant. The Uni¬ 
versity claimed that regulation of its 
plant would interfere with its research 
and teaching program in dairy technol¬ 
ogy. It contended that its plant opera¬ 
tion was not typical of commercial dairy 
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operations and should not be subject to 
the pooling provisions of the order. 

The primary function of the Univer¬ 
sity of Connecticut plant is to serve as a 
teaching, research, and demonstration 
facility for students. The plant also is 
used for the processing of fluid milk 
products for consumption at campus 
dining halls and at two State of Con¬ 
necticut correctional institutions. Lim¬ 
ited quantities of milk and milk products 
also are disposed of through a store op¬ 
erated in the University’s plant. The milk 
processed at the plant is received from 
the University’s farm, one of the State 
institutions and a cooperative associa¬ 
tion. 

A description of the plant’s operations 
was provided at the hearing by a Univer¬ 
sity staff member. During a recent 12- 
month period, 6 million pounds of raw 
milk were received at such plant. Nine 
percent (0.6 million pounds) was pro¬ 
duced by the University’s own dairy herd, 
45 percent (2.7 million pounds) was pro¬ 
duced by the dairy herd of one of the 
correctional institutions, and the re¬ 
maining 46 percent (slightly over 2.7 mil¬ 
lion pounds) was purchased from the co¬ 
operative association. 

Of the total milk processed, about 88 
percent (5.3 million pounds) was dis¬ 
posed of for fluid use. The major portion 
of this went to the correctional institu¬ 
tions and to campus dining halls. About 
360,000 pounds of Class I milk were sold 
through the plant store. The remainder 
of the plant’s receipts (0.7 million 
pounds) was processed into Class n prod¬ 
ucts, such as ice cream, sour cream, and 
cottage cheese. 

The maintenance of orderly market¬ 
ing conditions in the New England area 
does not require the regulation of this 
State-operated plant. Except for the re¬ 
tail sales through the plant store, which 
is open to the public, all of the milk 
processed at the plant is consumed at 
State-operated facilities. The average 
monthly volume of Class I milk sold 
through the store is 30,000 pounds. No 
evidence was presented to indicate that 
these sales are causing serious competi¬ 
tive problems for regulated handlers and 
thus are a disruptive factor in the mar¬ 
ket. The operations of the plant are not 
in the nature of the operations of pro¬ 
prietary handlers whose regulation is 
essential to effectuate the intent of the 
Act. Rather, they are for the purpose of 
advancing the recognized functions of 
the State in the public interest. Accord¬ 
ingly, a continuation of the exemption 
is appropriate. 

Although this exemption is provided to 
cover the University of Connecticut 
plant, the exemption is not intended to 
be limited to just this plant. Other gov¬ 
ernmental agency plants serving the 
public interest likewise should be exempt 
from regulation under the merged order. 

In his exceptions to the recommended 
decision, the operator of a pool distribut¬ 
ing plant contended that no special ex- 
exemption should be granted Federal or 
state governments or colleges, claiming 
that such an exemption would be dis¬ 
criminatory. Aside from whether or not 


this is a valid characterization of the ex¬ 
emption, we cannot conclude that fully 
regulated handlers will be economically 
harmed by the exemption being granted 
here. The nature of the University of 
Connecticut plant operation is not such 
as to require its full regulation under the 
order. 

Another handler, while not opposing 
the exemption per se, indicated in his ex¬ 
ceptions that under the applicable provi¬ 
sions set forth in the recommended deci¬ 
sion the exemption for a governmental 
agency plant would be “too broad in 
scope.’’ The handler pointed out that 
such a plant could receive milk from 
dairy farmers, producers-handlers or un¬ 
regulated plants without affecting its ex¬ 
empt status. Also, it was noted that there 
would be no limitation on the plant’s 
route distribution, either in terms of 
quantity or in terms of milk sold to the 
public. 

The record does not portray a need at 
this time for any of the limitations sug¬ 
gested by the exceptor. The only known 
plant that will qualify for this exemption 
is the University of Connecticut plant. 
The suggested limitations have not been 
applicable under the Connecticut order, 
and from the past experience of this plant 
operation such limitations appear un¬ 
necessary under the merged order. 

It is appropriate, however, to modify 
the recommended decision with respect 
to deliveries of milk to a pool plant from 
the farm of a governmental agency that 
is operating an exempt plant. Under the 
Connecticut order, such deliveries are 
presently assigned to the pool plant’s 
Class II utilization. Under the recom¬ 
mended decision, such assignment would 
apply only to milk transferred from the 
agency’s plant, and not from the agency’s 
farms as well. The Connecticut classifica¬ 
tion procedure now applicable to the 
farm deliveries should be continued 
under the merged order. 

Unless this arrangement is continued, 
milk production that is in excess of the 
agency’s needs could be delivered to pool 
plants as producer milk and share in the 
Class I utilization of the market. This 
would represent an inequitable situation 
for producers regularly supplying the 
market. They would be burdened with 
the agency’s surplus milk without being 
able to share in the Class I disposition of 
the agency’s plant. 

The present classification of transfers 
and diversions of fluid milk products 
from a pool plant to an exempt govern¬ 
mental agency plant should be modified 
somewhat under the merged order. Un¬ 
der the Connecticut order, such trans¬ 
fers or diversions may be classified as 
Class n milk if the buyer and seller both 
agree on such classification, the pool 
handler reports such classification to the 
market administrator, and the govern¬ 
mental agency certifies that such milk 
was used to produce Class n products. 
Under the merger, all movements of fluid 
milk products from pool plants to a gov¬ 
ernmental agency plant should be clas¬ 
sified as a Class I disposition. 

This special purchasing arrangement 
whereby the University of Connecticut is 


able to buy bulk milk from a pool handler 
under certification for Class n purposes 
was provided in the Connecticut order to 
accommodate the particular circum¬ 
stances with respect to the fluid milk op¬ 
erations of the University. Because of 
the limited volume of milk purchased 
for Class n use by the University and 
the circumstances involved in such pur¬ 
chases, the accommodation of such pro¬ 
curement arrangement under the terms 
of the order was considered to be 
appropriate. 

With the merger of the two orders at 
this time, additional plants operated by 
governmental agencies could qualify for 
exemption. The record does not provide 
information with respect to the location, 
size, and scale of any other such opera¬ 
tions. Providing exempt status for any 
plant operator with significant Class I 
sales in the marketing area and at the 
same time permitting him to purchase 
pool milk for other than Class I use 
could seriously undermine the integrity 
of regulation. The record establishes no 
compelling need for the continuation of 
the privilege of purchasing pool milk for 
Class n use now enjoyed by the Univer¬ 
sity. Under the circumstances, it must be 
concluded in the interest of equity that 
exempt governmental agencies should 
not be permitted to purchase pool milk 
other than for Class I purposes. 

3. Handler definition. The merged or¬ 
der should continue the provisions of the 
Boston order that require a cooperative 
to be the handler for bulk tank milk that 
it moves from farms to pool plants or di¬ 
verts to nonpool plants. However, as un¬ 
der the present Connecticut order, this 
requirement should apply to the milk of 
both members and nonmembers that the 
cooperative picks up at the farm, and not 
just to its member milk. In either case, 
the operator of the pool plant to which 
the milk is moved should be permitted to 
be the accountable handler for such milk 
upon mutual agreement between the co¬ 
operative and the plant operator. This 
would be under the condition that the 
plant operator purchases such milk on 
the basis of farm weights and tests. 

The merged order should afford all 
cooperatives in the market flexibility in 
the arrangements under which they sell 
milk to pool plants or dispose of reserve 
supplies. If it so chooses, a cooperative 
should be able to pick up the milk of 
nonmember producers along with the 
milk of its members for delivery to a pool 
plant or for diversion to nonpool plants. 

In doing so, it should be able to act as 
the marketing agent for a nonmember 
producer and market the milk and col¬ 
lect payments for it in accordance with 
the arrangements between the coopera¬ 
tive and the nonmember. The coopera¬ 
tive also should be able to act merely 
as the hauling agent with respect to the 
nonmember’s milk. These handling ar¬ 
rangements would be consistent with the 
Capper-Volstead Act, the statutory au¬ 
thority for cooperative associations, 
which provides that cooperatives may 
“deal in the products of nonmemben 
but limits such dealings to amounts not 
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greater in value than as are “handled 
by it for members/* 

It is necessary under the order, how¬ 
ever. to require a cooperative that is han¬ 
dling milk of nonmember producers to 
assume varying degrees of responsibility 
for the milk, depending on the handling 
arrangements made. If the cooperative 
picks up nonmember milk at the farm 
in trucks under its control, it must be 
the handler that accounts for the milk 
on the basis of weights determined from 
its measurement at the farm and butter- 
fat tests determined from farm bulk 
tank samples. Only when the operator 
of the pool plant to which the milk is 
moved agrees to assume such account¬ 
ability for the milk can the cooperative 
be relieved of its handler capacity for 
the nonmember milk. When the milk of 
any producer is commingled in a tank 
truck with that of other producers, the 
identity of the individual producers 
milk is lost. The amount of the pro¬ 
ducer’s milk in the truck and the butter- 
fat content thereof can be determined 
only from measurement of the milk at 
the farm and from milk samples taken 
from the farm tank. After the milk has 
been pumped from the individual pro¬ 
ducer’s farm tank into the tank truck 
of the hauler and commingled with the 
milk of other producers, there is no op¬ 
portunity to measure, sample or reject 
the milk of an individual producer. Thus, 
when a cooperative is picking up the milk 
of nonmembers at the farm, irrespective 
of the handling arrangement with the 
non member, it is only the cooperative 
that has the opportunity to measure and 
sample the milk of the individual non¬ 
members that is delivered to a pool plant. 
In the absence of any agreement by the 
plant operator to be the handler for the 
milk, with the attendant accountability 
at farm weights and tests, the coopera¬ 
tive necessarily must be the responsible 
handler for the milk as it leaves the 
farm. Such responsibility should not be 
forced on the plant operator who has no 
control over the measuring and sam¬ 
pling of the milk at the time it is picked 
up at the farm. 


A handler operating pool plants under 
both the Boston and Connecticut orders 
opposed any provisions that would re¬ 
quire a cooperative to be the bulk tank 
handler for milk of nonmember pro¬ 
ducers. The handler, who receives milk 
from members and nonmembers, con¬ 
tended .that such provisions would result 
in cooperatives gaining control of non- 
members’ milk. The handler indicated 
that this in turn would provide an in¬ 
centive for such producers to become 
members of a cooperative association. 
Whether or not the proposed handler 
m n ^ on wou ^ tend to foster member¬ 
ship in cooperatives i^not an overriding 
iactor in the consideration of this issue. 
A producer will become a cooperative 
association member only when he chooses 
to do so. He is free to Join or not to join. 

. C ► u 0 k * ree rema in a nonmember 
out have a cooperative market his milk 
the cooperative elects to operate in 

a^L n !? nner ' At the same time, the 
adopted order provisions in no way would 


compel him to market his milk through 
a cooperative association. 

In opposing the adopted provisions, 
the handler stressed In his exceptions to 
the recommended decision that such 
provisions would provide less flexibility 
in the handling arrangements for non- 
member milk than now exists under the 
Boston order. Under the revised handler 
definition, it was contended, the non- 
member milk that is hauled by a cooper¬ 
ative would always be treated as pro¬ 
ducer milk of the cooperative and the 
nonmember would have to look to the 
cooperative, rather than the plant oper¬ 
ator, for payment for the milk. 

This is not the intent of the revised 
handler definition. It is presumed that 
if the cooperative is merely hauling the 
nonmember’s milk, and not marketing 
it, the plant operator, by mutual agree¬ 
ment with the cooperative, will elect to 
be the accountable handler for the milk 
and thus will be the handler responsible 
for paying the nonmember. This pre¬ 
sumably would be the case when a co¬ 
operative delivers to the pool plant the 
milk of one or two nonmembers on the 
same truck containing member milk for 
which the cooperative is the accountable 
handler. Only in those circumstances 
where there is not a mutual agreement 
for the plant operator to be the account¬ 
able handler would the cooperative be 
the handler responsible for the full ac¬ 
counting for the milk and payment 
therefor. 

As indicated, the Connecticut order 
requires a cooperative to be a bulk tank 
handler for nonmember milk in the same 
manner as provided herein. The inclu¬ 
sion of such provisions in that order has 
not caused any problems. It is antici¬ 
pated that such provisions will not cre¬ 
ate problems for handlers operating 
under the merged order. 

In his exceptions, the handler also 
raised several questions regarding the 
contractual relationship of a nonmem¬ 
ber with a cooperative association that 
is marketing his milk. If the nonmem¬ 
ber producer has signed a contract with 
the cooperative authorizing it to market 
his milk and collect payments therefor, 
the cooperative may pay the nonmem¬ 
ber in accordance with the contract. The 
contractual arrangement, which may 
differ from member contracts, may in¬ 
clude reblending and deductions for 
such things as marketing services. If 
such marketing functions occur in the 
absence of a written contract, the co¬ 
operative would be required to pay the 
nonmember producer not less than the 
prices prescribed by the order. 

4. Producer-handler definition. The 
producer-handler definition in the 
merged order should be essentially the 
same as that now contained in the Bos¬ 
ton order. However, the size limitation 
on producer-handlers who may purchase 
unlimited quantities of milk by transfer 
from pool plants should be modified. In 
this respect, such persons whose produc¬ 
tion or route disposition does not ex¬ 
ceed a daily average of 2,000 quarts 
during the month should be permitted to 
buy unlimited amounts of supplemental 


milk from pool plants without affecting 
their producer-handler status. Producer- 
handlers with production and fluid milk 
sales each averaging more than 2,000 
quarts per day should be limited to 
purchases from pool plants of not more 
than 2 percent of their own production. 

The producer-handler definitions of 
the Boston and Connecticut orders dif¬ 
fer basically in only one respect. The 
Boston order permits unlimited pur¬ 
chases of milk from New England pool 
plants only in the case of producer- 
handlers with average production or fluid 
sales of not more than 1,000 quarts per 
day. Purchases of such milk by larger 
producer-handlers are limited to 2 per¬ 
cent of their own production. The Con¬ 
necticut order places no restriction on 
the amount of milk a producer-handler 
may purchase from pool plants. 

The merger proponents supported a 
continuation of the Boston producer- 
handler provisions. They contended that 
a producer-handler who produces and 
distributes more than 1,000 quarts per 
day basically should balance his produc¬ 
tion with his fluid needs and not rely 
upon pool plants for supplemental milk 
supplies. Otherwise, they claimed, he is 
relying upon other producers whose milk 
is pooled to bear the burden of carrying 
the necessary reserve supply associated 
with his business without such producers 
sharing in the returns from his sales 
of Class I milk. 

Several producer-handlers and a rep¬ 
resentative of the Massachusetts Farm 
Bureau testified in support of a contin¬ 
uation of the Connecticut producer- 
handler definition. They were concerned 
primarily with the proposed 2 percent 
limitation on supplemental purchases 
by the larger producer-handlers. They 
contended that seasonal changes in 
milk production necessitate balancing 
their production with purchases of milk 
from pool plants. The 2 percent limi¬ 
tation, they claimed, would greatly re¬ 
duce the balancing flexibility they now 
have. Also, It was claimed that the ap¬ 
plication of the Boston provisions to 
Connecticut producer-handlers would 
require drastic changes in the operations 
of such persons who are now purchas¬ 
ing substantial quantities of milk from 
pool plants, a practice now permitted 
under the Connecticut order. These par¬ 
ties contended that producer-handlers 
are not causing disorderly conditions 
in the New England area. They took the 
position that a merger of the New Eng¬ 
land orders does not require the adop¬ 
tion of the more restrictive producer- 
handler provisions now applicable in the 
Boston market. 

Typically, a producer-handler con¬ 
ducts a relatively small, family-type op¬ 
eration in which he processes, packages, 
and distributes only the milk produced 
on his own farm. Full regulation of such 
operations usually results in consider¬ 
able difficulty in administering the pro¬ 
visions of an order. For this reason, it 
has been customary under Federal or¬ 
ders, including those in New England, to 
exempt producer-handlers from the pool¬ 
ing and pricing provisions of the orders. 


FEDERAL REGISTER, VOL. 41, NO. 20—THURSDAY, JANUARY 29, 1976 





4462 


PROPOSED RULES 


Such exemption has been feasible be¬ 
cause such businesses are usually so 
small that their exemption does not un¬ 
dermine the effectiveness of the regula¬ 
tory program. 

To assure that the exemption of pro¬ 
ducer-handlers does not have an ad¬ 
verse impact on the market, it has been 
found necessary under the order pro¬ 
gram to require such persons to operate 
basically in a self-sufficient manner. This 
entails relying primarily on their own 
milk production and assuming the bur¬ 
den of maintaining the reserve produc¬ 
tion needed to balance their fluid sales, 
which includes disposing of any daily 
or seasonal surpluses they may produce, 
usually at surplus prices. Under this con¬ 
cept, it is appropriate to preclude pro¬ 
ducer-handlers from purchasing milk 
from other dairy farmers. Otherwise, 
such processors would be indistinguish¬ 
able from regulated handlers who cus¬ 
tomarily obtain milk from producers. In 
some circumstances, however, producer- 
handlers are allowed to purchase supple¬ 
mental supplies of Class I milk from reg¬ 
ulated plants. In some markets such 
purchases are restricted, with such limi¬ 
tations having been imposed because of 
special circumstances in the market. 

It is within this conceptual framework 
that the present producer-handler issue 
must be considered. 

In dealing with this issue, it must be 
recognized that the current provisions of 
the two orders were developed in response 
to the particular conditions existing in 
the respective markets. In the Boston 
market, there historically has been a 
large number of producer-handlers, in¬ 
cluding some of very substantial size. It 
was found appropriate under these cir¬ 
cumstances to require the larger produc¬ 
er-handlers to be almost totally self- 
sufficient with respect to their supply of 
milk. Only in this way could there be 
any reasonable assurance that their ex¬ 
emption would not threaten the stability 
of the order program for that area. The 
producer-handler provisions of the Bos¬ 
ton order have accommodated both the 
large and small producer-handler opera¬ 
tions in a manner consistent with the 
needs of the regulatory program. 

In the Connecticut market, producer- 
handlers have not created major compet¬ 
itive problems for regulated handlers, in 
part because the operations of producer- 
handlers were of limited size. In March 
1974, there were only five Connecticut 
producer-handlers whose production was 
above 1,000 quarts per day. In the Bos¬ 
ton market, there were 10 such opera¬ 
tions. Also, at that time, there were four 
producer-handlers under the two orders 
whose production averaged more than 
3,000 quarts per day. Only one of these 
was a Connecticut producer-handler. Un¬ 
der the circumstances, it has not been 
necessary in the Connecticut market to 
impose stringent limitations on the 
amount of milk that producer-handlers 
may purchase from pool plants. 

A consolidation of the two orders re¬ 
quires, of course, a resolution of the dif¬ 
ferences in the present producer-handler 
definitions. In this regard, it is concluded 


that at least in the case of the larger 
producer-handlers the concept of self- 
sufficiency must be an overriding con¬ 
sideration. With no restrictions on sup¬ 
plemental purchases by the larger 
producer-handlers, there would be an op¬ 
portunity for such individuals to become 
a serious competitive factor for other 
handlers in the market on whom full 
regulation is imposed. They could do this 
without carrying the burden of balancing 
their production with their distribution 
needs and without sharing their Class I 
sales with other producers. Also, allow¬ 
ing such purchases without limit could 
provide an incentive for regulated han¬ 
dlers with own farm production to seek 
status as producer-handlers. 

The present Boston marketing area 
will represent a very substantial portion 
of the merged marketing area. In formu¬ 
lating an order for the merged market, 
the past experience in the Boston market 
with respect to producer-handlers is 
compelling. The concept of self-sufficien¬ 
cy with respect to the operations of those 
producer-handlers of sufficient size to be 
a competitive factor in the market must 
be preserved in the interest of equity and 
continuing orderly marketing. 

At the same time, the record does not 
support the application of the restrictive 
purchasing provisions to the smaller pro¬ 
ducer-handlers in the manner proposed 
by the cooperatives. The position of pro¬ 
ducer-handlers in the individual markets 
has declined over the years. In 1965, 
there were 44 producer-handlers under 
the Connecticut order, as compared with 
13 such persons in that market for 1974. 
Their total production decreased from 
26 million pounds in 1965 to 14 million 
pounds in 1974. The producer-handlers* 
share of the total Class I sales in the 
Connecticut marketing area declined 
from 2.9 percent in 1965 to 1.7 percent in 
1974. 

A similar historical pattetn has pre¬ 
vailed for the Boston market. In 1965, 
there were 57 producer-handlers in that 
market compared with 33 in 1974. The 
production of producer-handlers de¬ 
creased from 56 million pounds in 1965 
to 30 million pounds in 1974. In-area 
Class I sales by producer-handlers rep¬ 
resented 2.9 percent of the total in 1965 
and 1.4 percent of the total in 1974. 

In view of the declining position of pro¬ 
ducer-handlers in the marketplace, and 
in the absence of any evidence of disor¬ 
derly marketing conditions resulting 
from their operation, there is no basis for 
applying more stringent conditions for 
exemption to the smaller producer-han¬ 
dlers in the New England area. 

Under the provisions adopted herein, a 
producer-handler whose production does 
not exceed a daily average of 2,000 quarts 
during the month would not be restricted 
as to his purchases of supplemental milk 
from pool plants. When weighed against 
the rather divergent provisions now ap¬ 
plicable in the two markets, this repre¬ 
sents a reasonable size level for delineat¬ 
ing between the larger and smaller pro¬ 
ducer-handlers. It is recognized that the 
2,000-quart limit is double the limit now 
applicable in the Boston market. Never¬ 


theless, there is no reason to believe, in 
view of the declining position of pro¬ 
ducer-handlers generally in the respec¬ 
tive markets, that adoption of such 2,000 
quart limit will encourage expansion of 
producer-handler operations in the com¬ 
bined market. 

It is anticipated that with some minor 
adjustments in a few producer-handler 
operations the adopted provisions will 
permit all persons now designated as 
producer-handlers under the individual 
orders to maintain their present exempt 
status. For the Boston segment of the 
combined market, such provisions will be 
less restrictive. In the Connecticut area, 
the opposite will be true. From the limit¬ 
ed information in the record, it appears 
that there may be as many as four Con¬ 
necticut producer-handlers whose aver¬ 
age daily production is slightly above the 
2,000 quart level and who may be making 
purchases in excess of the 2 percent lim¬ 
it. An individual in this situation will 
have to make a management decision as 
to whether he should become a fully reg¬ 
ulated handler or retain his producer- 
handler status by making minor adjust¬ 
ments in his operation. 

Producer-handlers, both individually 
and through producer-handler organiza¬ 
tions, filed exceptions to the recom¬ 
mended treatment of producer-handlers 
under the merged order. The basic 
thrust of the exceptions was that the 
producer-handler provisions of the Con¬ 
necticut order should be carried forth 
under the merger. It was claimed that 
the conditions prompting the restrictive 
producer-handler provisions for the Bos¬ 
ton market no longer exist. Thus, they 
contended, there is no longer a need lor 
any restrictions on purchases from pool 
plants. Also, it was pointed out that 
producer-handlers are not able to pur¬ 
chase pool milk for less than the order 
Class I price plus substantial handling 
charges, which thereby effectively re¬ 
moves any opportunity to gain a com¬ 
petitive advantage from such purchases. 
In addition, it was claimed that the im¬ 
position of the adopted 2,000-quart limit 
would require major adjustments in the 
present operations of some producer- 
handlers. 

All of these points were considered in 
developing the appropriate producer- 
handler provisions for the merged order. 
For the reasons already stated, the pro¬ 
visions adopted herein are appropriate 
under the current conditions in the pro¬ 
posed New England market. 

In connection with the consideration 
of appropriate producer-handler provi¬ 
sions, a producer-handler in the New 
York-New Jersey (Order 2) market testi¬ 
fied about the application of the pro¬ 
posed merged order to his operation. He 
wanted assurance that he could distrib¬ 
ute certified milk in the New England 
marketing area without having this af¬ 
fect his current producer-handler status 
under the New York-New Jersey order 
or his present and anticipated milk dis¬ 
tribution. To accomplish this, he sug¬ 
gested certain modifications to the cur¬ 
rent Connecticut producer-handler defi¬ 
nition. 
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The producer-handler operates a cer¬ 
tified milk processing plant at Chitten- 
ango. New York. A minor amount of milk 
is disposed of from such plant to a 
Bridgeport, Connecticut, hospital for use 
in a heart research project. The witness 
indicated that he hoped to make other 
limited sales of certified milk in the New 
England area, which would be handled 
through distributors and jobbers. 

On the basis of his current and ex¬ 
pected association with the New England 
market, the order provisions adopted 
herein would not affect the witness's 
status under the New York-New Jersey 
order. Such sales of certified milk in the 
New England market would be consid¬ 
ered as route disposition by the New York 
producer-handler. The New England 
order would exempt him from all pro¬ 
visions of the order as long as his route 
disposition in the New York-New Jersey 
market exceeded such disposition in the 
New England market. 

An additional issue relating to pro¬ 
ducer-handlers is that regarding the di¬ 
version of producer milk to such persons 
by any handler. The Boston order now 
limits the diversion of milk to producer- 
handlers to just those persons operating 
a pool plant. The Connecticut order does 
not permit diversions to a producer- 
handler’s plant by either a cooperative 
association or a pool plant operator. 

The cooperatives supporting the 
merged order proposed that in addition 
to plant operators a cooperative acting 
as a bulk tank handler also be permitted 
to divert producer milk from pool plants 
to producer-handlers. The witness testi¬ 
fied that allowing cooperatives to move 
milk to a producer-handler directly from 
the farm, rather than requiring the milk 
to be received at a plant and then trans¬ 
ferred to the producer-handler, would 
eliminate costly plant handling and un¬ 
economic milk movements. 

To insure the integrity of the order 
with respect to producer-handler opera¬ 
tions. the merged order should preclude 
diversions to plants of producer-han¬ 
dlers by any handler. A diversion of pro¬ 
ducer milk to a producer-handler’s plant 
in actuality is a delivery of milk directly 
from the farm of a producer to such 
Plant. A basic requirement for a pro¬ 
ducer-handler’s exemption from the 
pooling and pricing provisions of the 
order is that such a person receive no 
milk from other dairy farmers. His re¬ 
ceipts of milk directly from the farm 
must be limited to the production of his 
own farm. From a practical standpoint, 
there is no difference between a pro¬ 
ducer-handler receiving diverted milk 
from a handler (whether it be a coopera¬ 
tive association or a pool plant opera¬ 
tor) and his receiving milk directly from 
a dairy farmer. In each instance, such 
niilk is received at his plant directly from 
the farm, and the plant of first receipt 
is the plant of the producer-handler. The 
involvement of another handler who 
directs the milk does not change the 
actual manner in which the milk moves. 

Producer-handlers excepted to the 
conclusion in the recommended decision 
tnat diversions to plants of producer- 


handlers should not be permitted. Again, 
the points raised by the exceptors were 
taken into consideration in arriving at 
this position and do not provide a basis 
for reaching a different conclusion re¬ 
garding this issue. 

5. Definition of dairy farmer for other 
markets . As proposed by the merger pro¬ 
ponents, the merged order should con¬ 
tinue the “dairy fanner for other mar¬ 
kets” provisions now contained in the 
Boston order. The basic purpose of these 
provisions is to preclude reserve milk 
supplies associated with local non-feder- 
ally regulated markets from being pooled 
under the Boston order. Before such pro¬ 
visions were adopted, it was not uncom¬ 
mon for dairy farmers who were supply¬ 
ing milk to unregulated distributing 
plants to be shifted to the Boston market 
when their milk was not needed in the 
unregulated area for fluid use. This 
handling arrangement was used particu¬ 
larly during the months of seasonally 
high production. The milk that was 
shifted to the Boston market represented 
unneeded supplies in the regulated mar¬ 
ket also, and was therefore disposed of 
in the lower-valued manufacturing uses. 
This reduced the returns to producers 
regularly associated with the Boston 
market. The dairy farmer for other mar¬ 
kets provisions were thus developed to 
assure that Boston order producers 
would not have the economic burden of 
carrying the reserve milk supplies for 
unregulated markets. 

Because of the existence of non-fed- 
erally regulated markets in northern 
New England, there is a continuing need 
for the dairy farmer for other markets 
provisions. Although provisions of this 
nature are not in the Connecticut order, 
their application to handlers and pro¬ 
ducers now associated with the Con¬ 
necticut market is not expected to affect 
the current milk handling arrangements 
of these persons. 

The present dairy farmer for other 
markets provisions also preclude the 
pooling of milk of dairy farmers who are 
regularly associated with a Federal order 
market where a base-excess plan applies. 
This was adopted to prevent producers in 
the Middle Atlantic market, the only 
nearby Federal order market with a base- 
excess plan, from shipping milk that is 
in excess of their bases to the Boston 
market for pooling. The Boston order 
also prevents the pooling of the milk of 
a dairy farmer who sells his base and 
delivers milk to Boston order pool plants. 
As pointed out by the merger proponents, 
this latter provision is obsolete since pro¬ 
ducers under the Middle Atlantic order 
can no longer transfer bases and still 
continue in production. Accordingly, this 
feature of the dairy farmer for other 
markets provisions need not be retained 
under the merged order. 

6. Definition of pool milk. As under 
the Boston and Connecticut orders, the 
merged order should contain a “pool 
milk” definition for purposes of facilitat¬ 
ing the drafting of other provisions of the 
order. Basically, pool milk refers to milk 
on which a handler is obligated to the 
pool at the applicable class prices but on 


which he receives a credit at the blended 
price in computing his obligation to the 
producer-settlement fund. 

The present pool milk definition in¬ 
cludes receipts of bulk fluid milk prod¬ 
ucts at pool plants from plants regu¬ 
lated under Federal orders with individ¬ 
ual-handler pools. At this time, there are 
only four federally-regulated markets 
using individual-handler pooling. These 
are the Michigan Upper Peninsula, North 
Central Iowa, Fort Smith and Memphis 
markets. Milk from these markets does 
not move to New England and, because 
of the distance involved, this would not 
be expected in the future. Accordingly, 
there is no need for the merged order to 
give special recognition under the pool 
milk definition to receipts from individ¬ 
ual-handler pool markets. 

The present pool milk definition also 
prescribes the quantity of route disposi¬ 
tion in the marketing area on which an 
unregulated distributing plant (other 
than an “exempt distributing plant”) 
has a pool obligation. Such a plant that 
distributes milk in the market but not 
in sufficient volume to qualify as a pool 
plant now has varying degrees of ex¬ 
emption from the pricing provisions of 
the order. If its in-area sales during the 
month do not exceed 700 quarts on any 
day or a daily average of 300 quarts, the 
plant has no monetary obligation under 
the order. If its in-area sales exceed the 
greater of these quantities, then such 
“excess” distribution, or pool milk, is sub¬ 
ject to a per hundredweight pool charge 
equal to the difference between the Class 
I and blended prices. This amount is 
paid by the plant operator to the pro¬ 
ducer-settlement fund. If he so chooses, 
the plant operator may avoid such pay¬ 
ment by purchasing from regulated 
plants a quantity of Class I milk equiv¬ 
alent to his in-area sales of pool milk. 

Under the merger proposal, an un¬ 
regulated plant not qualifying as an “ex¬ 
empt distributing plant” would be re¬ 
quired to make such a pool payment on 
all of its route disposition in the market¬ 
ing area. The merger proponents claimed 
that there is no economic basis for ex¬ 
empting a portion of the plant’s in-area 
sales from regulation. For this reason, 
they proposed that “pool milk” include 
all of the plant’s in-area Class I sales. 

The proposal should be adopted. It has 
been recognized that a plant distributing 
less than 10 percent of its receipts in the 
marketing area is not sufficiently asso¬ 
ciated with the market to warrant its full 
regulation under the order. This is be¬ 
cause such a plant has not been con¬ 
sidered a major competitive factor for 
fully regulated handlers whose sales are 
largely or entirely in the marketing area. 
Nevertheless, to minimize any price ad¬ 
vantage that the plant might have on its 
limited in-area sales, it has been neces¬ 
sary under the New England orders to 
impose a pool obligation on such sales or, 
as an option, require an offsetting pur¬ 
chase of Class I milk. Certain minimum 
amounts (i.e., those in-area sales not 
exceeding 700 quarts on any day or a 
daily average of 300 quarts) have been 
excluded, however, from any obligation. 
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largely because of administrative diffi¬ 
culties in applying the regulatory provi¬ 
sions to distributors with very limited 
in-area sales. 

It is appropriate, however, to impose 
an obligation on all of a distributor’s in- 
area sales and not just to those in excess 
of 700 quarts on any day or a daily aver¬ 
age of 300 quarts, whichever is greater. 
Only under this degree of regulation can 
there be reasonable assurance that an 
unregulated distributor of major size will 
not have an undue competitive advan¬ 
tage in the regulated market. The re¬ 
moval of the present exemption on cer¬ 
tain in-area sales will tend to result in 
greater equity among handlers subject 
to the regulatory program in the New 
England area. 

7. Classification of producer milk on 
a product pounds basis. A proposal to 
determine the classification of producer 
milk on a product pounds, or volume, 
basis rather than on the basis of the skim 
milk and butterfat components should 
not be adopted. 

The Connecticut and Boston orders 
now require that all milk and milk prod¬ 
ucts received and disposed of by a han¬ 
dler be accounted for in terms of the 
separate skim milk and butterfat com¬ 
ponents contained therein. Thus, in re¬ 
porting his receipts and utilization, a 
handler reports the pounds of skim milk 
received and the pounds disposed of, and 
the same for butterfat. In like manner, 
the handler’s utilization is classified in 
terms of the separate skim milk and but¬ 
terfat components. To determine a han¬ 
dler’s classification of producer milk, his 
receipts of milk from the various sources 
must be assigned to his utilization of 
milk in each class. Here, also, such as¬ 
signments are done on the basis of skim 
milk and butterfat separately. 

In conjunction with their merger pro¬ 
posal, the cooperatives proposed that 
the classification of milk be done in 
terms of the product pounds of the 
milk and milk products involved. Such 
volume accounting was supported by 
a major proprietary handler. These 
parties indicated that this account¬ 
ing method would simplify the ad¬ 
ministrative procedures of handlers 
and the market administrator. It was 
contended that presently much effort 
is expended to determine the amount of 
producer butterfat in each class. With 
the present use of a single butterfat dif¬ 
ferential, they claimed, such effort is un¬ 
necessary since butterfat may be used 
in either class without changing the to¬ 
tal value of the producer milk pooled. 

Proponents indicated that only in the 
case of butterfat overages would there 
be any change in pool values under their 
proposed volume accounting procedure. 
They stressed, however, that the slightly 
lower value would represent such a small 
part of the market’s total pool value that 
its impact on the blended price would be 
insignificant. 

In their brief, a group of handlers in 
the Connecticut market opposed the pro¬ 
posed change to volume accounting, stat¬ 
ing that the proposal did not lend itself 
to complete forward pricing for Class I 


milk. The group indicated that handlers 
have advance notice of the Class I price 
but do not know the cost of the butter¬ 
fat in Class I milk until after the end of 
the applicable month. The handlers con¬ 
tended that it may be necessary to later 
establish a different butterfat differen¬ 
tial for each use classification in order 
to achieve complete forward pricing. 
They implied that a change to volume 
accounting would make it more difficult 
to eventually achieve this. 

Although the proposal should be 
denied, it should be done for reasons 
other than those suggested by the Con¬ 
necticut handlers. As pointed out by pro¬ 
ponents, volume accounting would bene¬ 
fit basically those persons who compile 
handler reports and those who determine 
the classification of producer milk from 
them. For these persons, volume ac¬ 
counting would represent a simplification 
of their work, mainly in terms of a re¬ 
duction in the mathematical computa¬ 
tions required in reporting and classify¬ 
ing milk. Such benefits would accrue 
largely to the market administrator's 
staff, and to a much lesser degree to han¬ 
dlers and their employees. 

Any opportunity for saving work time 
certainly is worthy of consideration. In 
this case, however, there are other over¬ 
riding considerations that support the 
continuation of the present accounting 
method. 

All Federal orders now provide for the 
reporting and classification of receipts 
and utilization on a skim milk and but¬ 
terfat basis. A change to volume account¬ 
ing in New England would mean a devia¬ 
tion from the commonly used and ac¬ 
cepted accounting practice. For some 
facets of the regulatory program, local 
marketing conditions require the use of 
order provisions especially adapted to 
the local situation. In the case of certain 
accounting and administrative proce¬ 
dures, such as the procedure under con¬ 
sideration here, there is seldom any valid 
basis for differentiating between orders. 
The administration of the order program 
tends to be strengthened through the 
uniform application of milk accounting 
rules and procedures to all handlers in 
all regulated markets. 

Also, as proposed by the cooperatives, 
handlers would continue under the vol¬ 
ume accounting arrangement to pro¬ 
vide the market administrator with com¬ 
plete records of the receipts and dis¬ 
position of skim milk and butterfat. 
With such information being available 
for the separate components, it seems 
only prudent to use this information to 
the fullest extent and thus account for 
milk under the order entirely on the 
basis of skim milk and butterfat sepa¬ 
rately. Under the volume accounting pro¬ 
cedure that was proopsed, some lowering 
of pool values could result because of not 
accounting for the skim milk and butter¬ 
fat separately. This is because butter¬ 
fat overages would be priced in all cases 
at the Class n price, rather than at the 
Class I price as in some cases presently, 
and because of a possible offsetting of 
skim milk overages with butterfat 
shrinkages. While the anticipated im¬ 


pact on pool values would be relatively 
small, the full accounting for skim milk 
and butterfat is preferable in view of the 
continued availability of information on 
the two milk components that would 
exist under the proposal. 

Exceptions to the denial of volume ac¬ 
counting were filed by the parties sup¬ 
porting this concept at the hearing. 
Their trust was basically two-fold. First, 
the parties contended that it is not es¬ 
sential that the accounting procedures 
for the merged order be the same as 
those applicable under other orders. Sec¬ 
ond. they claimed that the recommended 
decision misrepresented the manner in 
which overages would be treated under 
their proposal. 

As noted, local marketing conditions 
in many cases necessitate the use of or¬ 
der provisions especially adapted to the 
local situation. This is not the case with 
the accounting procedures. With market 
boundaries continually becoming less 
distinguishable throughout the country, 
there is no justification today for any 
unnecessary proliferation of accounting 
techniques under the Federal order pro¬ 
gram. 

Although the recommended decision 
did not clearly reflect the treatment of 
overages contemplated by proponents 
under their proposal, the conclusion that 
volume accounting should not be adopted 
remains valid for the reasons already set 
forth. 

8. Assignment of a handler's receipts 
to his utilization. The present assign¬ 
ment provisions of the Boston order 
should be used under the merged order 
but with certain changes in the assign¬ 
ment sequence for receipts of milk from 
pool plants and producers. Basically, two 
conceptual changes should be made. 
First, the assignment provisions should 
apply uniformly to receipts of bulk milk 
at a handler’s distributing plant from 
supply plants, regardless of whether the 
supply plants are operated by the same 
handler or by other handlers. Second, 
milk received at a pool distributing plant 
from producers should be assigned to 
Class I, except for a limited assignment 
of such milk to any available Class n, 
prior to the assignment of any receipts 
from pool plants. In connection with this 
latter assignment change, handlers 
would not be permitted to transfer milk 
between pool plants by agreement on the 
classification of such milk. 

It is not unusual for pool plants to re¬ 
ceive milk for processing from several 
sources. These may Include producers, 
pool plants, other order plants, and un¬ 
regulated plants. Because of the com¬ 
mingling of milk from various sources In 
a plant, there is no way of knowing how 
the milk from each source is used. For 
this reason, a handler’s receipts of milk 
from each source must be assigned in a 
prescribed sequence to his utilization of 
milk in each class. This is necessary to 
determine the classification of producer 
milk received at the plant, as well as the 
classification of the milk from the vari¬ 
ous sources. 

Proposals for changing the assign¬ 
ment provisions of the Boston order re- 


FEDERAL REGISTER, VOL 41, NO. 20—THURSDAY, JANUARY 29, 1976 






PROPOSED RULES 


4465 


lated to the procedure for assigning at a 
pool distributing plant receipts of bulk 
milk from pool supply plants and 
producers. (For purposes of this discus¬ 
sion, receipts from producers shall in¬ 
clude receipts from a cooperative as¬ 
sociation in its capacity as a handler for 
farm bulk tank milk.) Presently, supply 
plant milk is assigned to a handler’s 
Class I utilization at his distributing 
plant before the assignment of pro¬ 
ducer milk if the supply plant milk is 
from a plant operated by another 
handler and Class II utilization has not 
been requested. If the milk is received 
from his own supply plant, the milk is 
assigned to any remaining Class I use 
after the assignment of producer re¬ 
ceipts to Class I milk. 

A multi-plant handler operating both 
distributing plants and supply plants 
proposed that bulk milk from all supply 
plants be assigned to Class I before as¬ 
signing receipts from producers. The 
handler indicated that he is the only 
handler in the Boston market receiving 
milk at a distributing plant from his own 
supply plants. Proponent claimed that 
unless the assignment provisions are 
changed in this manner his cost of Class 
n milk at his Charlestown, Massa¬ 
chusetts, distributing plant will con¬ 
tinue to be significantly greater than 
that incurred by competing distributors. 

Proponent noted that since other 
handlers in the Boston area do not op¬ 
erate supply plants, receipts at their 
distributing plants from supply plants 
are assigned to Class I first before as¬ 
signing receipts from producers. It was 
claimed that this usually results in pro¬ 
ducer milk being assigned to the 
handler’s Class II use, with the handler’s 
cost for such milk being the city Class 
II price. 

Proponent indicated that in contrast 
receipts from his supply plants and from 
producers must be assigned at his 
Charlestown plant in the reverse se¬ 
quence. Proponent claimed that because 
his producer receipts there are less than 
the plant’s Class I use, no producer milk 
is available for assignment to the plant’s 
Class II use. Hence, much of his supply 
plant milk is assigned to the lower- 
priced class. In this case, proponent 
claimed, the cost of such milk is the 
Class n price at the supply plant, which 
is only slightly less than at the city, plus 
the cost of hauling the milk between the 
two plants. Proponent indicated that 
under this arrangement his cost of Class 
II milk is 30 cents or more per hundred¬ 
weight greater than the cost of Class II 
milk at other distributing plants in the 
Boston area. 

The proponent handler indicated that 
if this proposal is not adopted the mini¬ 
mum corrective action should be the 
adoption of the assignment changes ad¬ 
vocated by the merger proponents. Such 
changes would provide for the assign¬ 
ment of a limited quantity of producer 
receipts to a distributing plant’s Class 
H use before assigning the remainder of 
such receipts to the plant’s Class I milk. 
Such quantity would be limited to 6 per¬ 
cent of the plant’s Class I route disposi¬ 


tion. In this manner, proponents 
claimed, most distributing plant opera¬ 
tors would be able to have at least 
enough producer milk assigned to Class 
n to cover the so-called "unavoidable” 
Class II uses in a distributing plant. 
Thus, it was contended, handlers gen¬ 
erally would have the same cost under 
the order for a limited quantity of un¬ 
avoidable Class II usage at distributing 
plants. 

The proposal of the multi-plant han¬ 
dler was supported by handler organi¬ 
zations in the Connecticut and Boston 
markets, although the proponent handler 
is the only member who, under the cur¬ 
rent situation, would be directly affected 
by the proposal. The only other regulated 
handler in the New England area oper¬ 
ating both a distributing plant and a 
supply plant is one of the cooperative 
proponents of the 6 percent “set-aside” 
provision. 

The assignment provisions of the 
merged order should be structured in a 
manner which will promote equity among 
handlers in the raw product cost of the 
limited unavoidable quantity of Class II 
usage at city distributing plants. The 
multi-plant handler presently has a sig¬ 
nificantly higher cost for Class II milk 
at his city plants than competing han¬ 
dlers. This is attributable in part to the 
assignment provisions of the Boston or¬ 
der under which the assignment of re¬ 
ceipts from producers and supply plants 
at distributing plants varies depending on 
whether the milk from a supply plant is 
from the handler’s own plant or from an¬ 
other handler’s plant. 

Continuation of these provisions under 
the merger order would mean, of course, 
that the proponent handler would con¬ 
tinue to experience higher costs than 
other handlers for Class n milk at the 
city. Without appropriate modification 
of the assignment provisions under the 
merged order, this problem would be ac¬ 
centuated since the handler would for all 
practical purposes lose the ability to use 
interorder movements of Class II milk to 
achieve some measure of relief. Presently, 
the handler moves milk from his Aga¬ 
wam, Massachusetts, plant that is pooled 
under the Connecticut order to his Bos¬ 
ton order plant at Charlestown on a re¬ 
quested Class II basis. Under this ar¬ 
rangement, the handler is able to obtain 
some milk for Class II use at the Charles¬ 
town plant at essentially the city Class 
II price. This arrangement will not be 
available to the handler with both plants 
pooled under the merged order. 

The proponent handler’s preferred 
method of resolving the problem should 
not be adopted. As he proposed, milk from 
supply plants would be assigned to a dis¬ 
tributing plant’s Class I use prior to the 
assignment of producer milk, irrespective 
of who operated the supply plant. While 
this would result in the uniform applica¬ 
tion of the assignment provisions to all 
city plant operators, it would provide an 
even greater opportunity than now for 
uneconomic movements of country plant 
milk to the city at the expense of the 
pool and hence all producers in the mar¬ 
ket. 


In addition to pool distributing plants 
at Charlestown and Agawam, proponent 
operates five supply plants pooled under 
the present Boston order. Milk is moved 
from these supply plants to the Charles¬ 
town plant not only for Class I purposes 
but for Class II uses as well. In 1972, 
nearly 3 million pounds of supply plant 
milk were moved to the Charlestown 
plant and assigned to the distributing 
plant’s Class n utilization. Such move¬ 
ments amounted to over 5 million pounds 
in 1973, and nearly 4.5 million pounds in 
the first nine months of 1974. In addi¬ 
tion to processing Class II products at the 
Charlestown plant, the handler uses pool 
milk at his nearby nonpool ice cream 
plant and also disposes of Class H milk 
to other city manufacturing plants. 

Adoption of the handler’s preferred 
proposal would result in most of the sup¬ 
ply plant shipments being assigned to the 
Charlestown plant's Class I use. Receipts 
of producer milk at the distributing 
plant, which would be assigned after 
receipts from supply plants, would end 
up being assigned to the city plant’s Class 
n utilization. Such assignment of milk 
would result in a lowering of the total 
value of milk in the pool. When producer 
receipts at the distributing plant are 
assigned to Class I, the applicable order 
Class I price for such milk is the city 
Class I price. When the supply plant milk 
is assigned to Class I, the price that at¬ 
taches to the handler’s Class I utilization 
is the Class I price at the supply plant(s) 
from which such Class I milk is shipped. 
At a plant in the 21st zone, this price is 
40 cents per hundredweight less than at 
the city under the present pricing struc¬ 
ture of the Boston order. In this example, 
the pool value thus would be lowered by 
34.2 cents for each hundredweight of 
Class I usage at the city plant for which 
producer milk is displaced with milk 
from the zone 21 supply plant (It should 
be noted that the pool reduction is limited 
to 34.2 cents per hundredweight, rather 
than 40 cents, because the producer milk 
assigned to Class n at the city plant is 
priced 5.8 cents per hundredweight above 
the zone 21 Class n price.) 

The order should not encourage the 
shipment of supply plant milk to the city 
unless it is needed there for fluid use. 
This is not the effect, however, of the cur¬ 
rent assignment provisions now appli¬ 
cable to virtually all handlers, and which 
were proposed to be applicable to the 
proponent handler as well. Such provi¬ 
sions permit country supply plant milk to 
be moved to a city distributing plant at 
the expense of all producers in the mar¬ 
ket and be assigned to the distributing 
plant’s Class I use in situations where 
adequate direct receipts from producers 
are available to cover such plant’s Class 
I use. 

The opportunities for handlers to take 
advantage of this arrangement are much 
greater now than when the present as¬ 
signment provisions were adopted. Dur¬ 
ing the early period of the Boston order, 
about 90 percent of the milk for the mar¬ 
ket was received and priced at country 
plant locations. There were at least 12 
handlers operating both city distributing 
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plants and country supply plants at that 
time. With many handlers operating both 
types of plants, there was considerable 
opportunity for these handlers to move 
milk from their own supply plants to 
their distributing plants for Class n use 
at the expense of the pool. Requiring 
producer receipts at the distributing 
plant in this case to be assigned to Class 
I milk before assigning country plant 
milk provided a necessary safeguard 
against uneconomical milk movements. 

Today, there is only one handler op¬ 
erating both types of plants under the 
Boston order, and only two handlers 
would be operating in this manner under 
the merged order. Although only about 
40 percent of the producer milk in the 
New England market is being received 
and priced at country plant locations, 
much of this milk may be brought to the 
city at the expense of the pool since most 
handlers are no longer subject to the re¬ 
strictive assignment provisions which ap¬ 
ply on movements of milk between plants 
operated by the same handler. 

It is appropriate that the assignment 
provisions of the merged order apply uni¬ 
formly to all distributing plant operators. 
However, for the reasons just indicated, 
receipts of producer milk should be as¬ 
signed to a distributing plant’s Class I 
utilization before the assignment of 
receipts from pool plants. To the extent 
that milk from other pool plants is as¬ 
signed to Class I milk, such milk should 
be assigned in sequence according to the 
zone locations of the shipping plants, 
beginning with the plant in the zone 
nearest to Boston. This sequence of as¬ 
signing receipts at a city plant is neces¬ 
sary to assure the minimum cost to the 
pool with respect to interplant move¬ 
ments. 

The proponents of the merged order 
recognized that there are certain Class n 
uses of milk at a distributing plant that 
are associated with the processing, pack¬ 
aging, and sale of fluid milk products. A 
witness for proponents testified that the 
production of light cream, the disposal of 
route returns, and plant shrinkage are 
basically unavoidable Class n uses at 
pool distributing plants. In support of his 
alternative proposal, the multi-plant 
handler offered an exhibit showing a de¬ 
tailed breakdown of the consolidated op¬ 
erations for two months at his two pool 
distributing plants. The exhibit indicates 
that such unavoidable Class n uses at 
these plants represented about 6 percent 
of the Class I route disposition from such 
plants. 

Under the assignment procedure 
adopted herein, whereby producer re¬ 
ceipts are assigned before milk from sup¬ 
ply plants, there is always the pos¬ 
sibility that Class I uses and unavoidable 
Class n uses may exceed receipts of 
producer milk. To insure, insofar as pos¬ 
sible, that all handlers who are receiving 
both producer milk and supply plant milk 
have a comparable cost under the order 
for milk involved in the unavoidable 
Class n uses, the order should provide 
for assigning a limited quantity of pro¬ 
ducer receipts to the distributing plant’s 
Class n use before assigning the re¬ 


mainder of such receipts to the plant’s 
Class I utilization. Such quantity should 
be limited to 6 percent of the plant’s 
Class I route disposition or the remain¬ 
ing Class H milk at this point in the 
assignment sequence, whichever is less. 

In conjunction with assigning receipts 
from pool plants, the classification of in¬ 
terplant transfers by agreement between 
the buying and selling handlers would 
not be provided under the merged order. 
If the order permitted handlers to trans¬ 
fer milk by agreement, they could use 
such movements to circumvent the in¬ 
tent of the assignment provisions 
adopted herein. 

Exceptions to the adopted assignment 
provisions were filed by the cooperatives 
proposing the merged order and by sev¬ 
eral proprietary handlers. The excep¬ 
tions to a large extent were directed 
toward the provisions that would require 
receipts of producer milk to be assigned 
to a distributing plant’s Class I utiliza¬ 
tion before assigning receipts from sup¬ 
ply plants. Exceptors objected to the 
adoption of this assignment procedure, 
contending that it would have a disrup¬ 
tive impact on the present arrangements 
for marketing milk. 

Exceptors claimed that under the new 
assignment procedure supply plants 
would be a less attractive source of milk 
than presently for distributing plants 
that rely on deliveries from both pro¬ 
ducers and supply plants. They pointed 
out that since producer receipts would 
have priority assignment to Class I, ex¬ 
cept for the 6 percent set-aside, at least 
some of the receipts from supply plants 
would be assigned to the distributing 
plant’s Class II utilization. It was claimed 
that such shipments of Class II milk 
would be uneconomical since the order’s 
Class n transportation allowance does 
not cover the cost of hauling bulk milk. 
Exceptors indicated that distributing 
plant operators who have been obtaining 
supplemental milk from supply plants 
therefore could be expected to obtain 
all of their milk directly from producers 
(including cooperatives acting as han¬ 
dlers of bulk tank milk) Because of this, 
supply plants would have considerable 
difficulty meeting the shipping require¬ 
ments for pooling. It was claimed that 
supply plant operators would have to pay 
the hauling cost on any Class n ship¬ 
ments to the city if they were to main¬ 
tain their city outlets, and thus pool 
status for their plants. Also, it was con¬ 
tended that the supply plants most dis¬ 
tant from the central market would be 
the most severely affected by the new as¬ 
signment procedure since any Class n 
classification to be passed back to sup¬ 
ply plants from distributing plants would 
be assigned first to the most distant 
plant. 

In making these points, exceptors are 
basically concerned about the ability of 
supply plants, and particularly the more 
distant ones, to maintain their pool 
status under the order. If the pool status 
of any supply plant is in fact jeopardized 
by the changes adopted herein, the pool¬ 
ing requirements can be reviewed at a 
subsequent hearing. It is not the intent 


of the adopted assignment procedure to 
depool milk supplies that have been 
regularly associated with the New Eng¬ 
land market. However, the present as¬ 
signment provisions should not be con¬ 
tinued for the purpose of accommodating 
the pooling of milk, as suggested by ex¬ 
ceptors. This would be dealing with a 
pooling problem through the wrong 
regulatory technique, and one that is 
causing an unwarranted cost to pro¬ 
ducers. The legitimate pooling of milk 
can be achieved without having produc¬ 
ers in the market bear the hauling costs 
incurred when milk is shipped from a 
supply plant to the city solely for the 
purpose of pooling the supply plant. 

Exceptors also indicated that since 
city operators would prefer direct-ship 
producer milk many of the supply plants 
in the market would be converted to re¬ 
load points. Under this arrangement, 
which involves having the facilities op¬ 
erated by a milk hauler rather than the 
handler, the milk going through such 
facilities would be treated as direct-ship 
milk and the producers involved would 
pay the total farm-to-distributing plant 
hauling cost. Certain cooperatives op¬ 
erating manufacturing facilities at their 
supply plants indicated that they would 
not be able to convert their plants to re¬ 
load points and thus would not be able to 
compete for city outlets with these 
direct-shipped supplies. On the other 
hand, cooperatives claimed that country 
handlers, in order to have direct-ship 
milk available, could be forced to con¬ 
tinue the operation of current reload 
points in some cases where it might 
actually be more economical to handle 
the milk transfer operations at their 
manufacturing plants. 

Again, the issues raised by exceptors 
relate generally to the concern by sup¬ 
ply plant operators about maintaining 
pool status for their plants. As indicated, 
this is an issue that can be dealt with at 
a later hearing should this step appear 
warranted. 

An additional question is raised, how¬ 
ever, regarding what constitutes a 
“plant.” Under the current order provi¬ 
sions, facilities used for transferring 
milk from farm trucks to over-the-road 
tankers are defined as a “plant” if op¬ 
erated by a handler. Milk received at the 
“plant” from producers is then priced at 
that location. If the facilities are op¬ 
erated by someone other than a handler, 
such as a milk hauler, they are not 
treated as a plant and the milk trans¬ 
ferred there is treated as direct-ship milk 
and priced at the city plant where re¬ 
ceived. rather than at the location of the 
reload facilities. The appropriateness of 
this divergent treatment of milk handled 
through facilities serving exactly the 
same function in either circumstance 
perhaps should be the subject of a later 
hearing. 

Exceptors further claimed that milk 
produced near the market center would 
not necessarily be relied upon by city 
plants, as might be expected under the 
new assignment procedure. They indi¬ 
cated that with the expected preference 
for direct-ship milk, such milk would 
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move to distributing plants through re¬ 
load points located a considerable dis¬ 
tance from the city, and in some cases, 
from more distant areas than supply 
plant milk. It was their position that 
under these circumstances the adopted 
assignment procedure would not save any 
transportation costs for producers, as 
claimed by the Department, since pro¬ 
ducers would incur the total farm-to - 
plant hauling cost on any direct-ship 
milk moved to city plants. Moreover, ex¬ 
ceptors contended that with producers 
paying the cost of hauling direct-ship 
milk to the city for Class II use, there 
would be an incentive for distributing 
plants to develop or expand manufac¬ 
turing operations. 

These marketing arrangements are no 
less available to distributors and pro¬ 
ducers under the current order provi¬ 
sions than they would be under the new 
assignment procedure. City plant op¬ 
erators can expand their Class n utili¬ 
zation now, and can do so by procuring 
milk from distant producers. It is true 
that such producers would gain little, if 
anything, in their net returns by ship¬ 
ping to a city distributing plant rather 
than a country supply plant. Although 
they would receive a higher blended 
price, they also would incur the extra 
cost of having their milk hauled the ad¬ 
ditional distance. Nevertheless, this is no 
basis for not removing the present in¬ 
centive to move supply plant milk to the 
city for Class I use when direct-ship milk 
is already available at the city plant for 
such use. 

In their exceptions, cooperatives ar¬ 
gued that city handlers using direct-ship 
milk in Class n would have a lower cost 
for such milk than those obtaining sup¬ 
ply plant milk for similar uses. The co¬ 
operatives contended that the adopted 
assignment provisions thus do not meet 
the test of uniform pricing to handlers 
as required by the Act. 

It is not the intent of the Act, nor 
would it be possible, for an order to in¬ 
sure that all handlers have the same cost 
of milk in a given use under all possible 
methods of operation. Each handler pre¬ 
sumably will choose those supply sources 
that best complement his total opera¬ 
tion. A handler might rely entirely on 
direct-ship milk, which may or may not 
move through reload points, or on sup¬ 
ply plant milk, or perhaps on a vary¬ 
ing combination of the two sources. No 
two arrangements would normally result 
in exactly the same procurement cost 
for milk. The adoption of the 6 percent 
set-aside provision will provide some 
greater cost uniformity than presently 
for those distributors who rely largely 
on direct-ship milk but buy supplemental 
milk from supply plants. As contended by 
the cooperatives, however, purchases 
from supply plants in excess of the 6 
percent set-aside quantity, if assigned to 
Class II, presumably will cost the city 
handler more than receipts of direct-ship 
milk. It is noted that although the co¬ 
operatives complain that the adopted 
provisions would result in a lack of cost 
uniformity among handlers, they con¬ 
tinue to support the retention of the 


present assignment procedure (except 
for the 6 percent set-aside change) that 
places the major proprietary handler in 
the market at a substantial disadvantage 
relative to other handlers on the cost of 
Class n milk. 

In their exceptions, certain handlers 
objected to not being able under the 
merged order to transfer milk between 
pool plants on the basis of an agreed on 
classification. They contended that this 
could cause undesirable billing adjust¬ 
ments should the market administrator’s 
audit result in a reclassification of the 
transfers. It is probable that there will be 
more billing adjustments under the new 
provisions than presently. However, this 
is not a compelling reason for retaining 
the current assignment procedure. 

Cooperatives and handlers contended 
in their exceptions that the adopted 
changes in the assignment provisions go 
beyond the scope of the hearing. This is 
not the case. The testimony established 
that significant inequities among han¬ 
dlers exist under the present assignment 
provisions and that corrective changes in 
the order are necessary. The possible 
solution offered by various parties, if 
adopted, would not correct the problem 
in a manner consonant with the intent 
of the Act. In seeking remedial solutions, 
the Secretary cannot be limited in his 
considerations to just those suggested by 
parties at the hearing. Otherwise, he 
could be faced, as here, with evidence of 
order provisions that are not consistent 
with the current marketing situation 
without any opportunity to make correc¬ 
tive changes in a manner that would 
carry out the purposes of the Act. 

9. Location adjustments and direct de¬ 
livery differential . The pricing provisions 
of the Boston order should be continued 
under the merged order with only slight 
modification. No provision should be 
made for a direct delivery differential. 

The present Boston announcement 
procedure with respect to the Class I, 
Class n, and blended prices would be 
provided under the merged order. In this 
regard, the market administrator would 
announce such prices applicable at the 
201-210 mile zone. 

As adopted herein, Boston would be the 
single basing point for determining the 
zone location of plants, as is now the case 
under the Boston order. Even though the 
merged order would not designate Hart¬ 
ford as a basing point for such purpose, 
as the Connecticut order presently pro¬ 
vides. this will pose no problems in pric¬ 
ing milk at various locations because all 
pool plants now regulated under the Con¬ 
necticut order are located in the “nearby 
plant” zone. Hence, the prices at such 
plants would not be dependent upon the 
distance of the plants from the basing 
point. 

For pricing purposes, each order now 
defines a “nearby plant” zone. Except for 
several plants in New Hampshire and 
Vermont, these zones encompass all of 
the distributing plants regulated under 
the two orders. It is at these “city” plants 
that the highest Class I, Class n, and 
blended prices under each order apply. 


As proposed by the cooperatives, the 
nearby plant zone under the merged 
order should include all areas within the 
States of Massachusetts (except Berk¬ 
shire County), Rhode Island and Con¬ 
necticut. This will cover essentially the 
same areas now included in the nearby 
plant zones of the individual orders. Ex¬ 
cluded, however, would be 12 towns in the 
eastern and southern parts of Berkshire 
County, Massachusetts. The towns of 
Florida, Savoy, Windsor, Peru, Hinsdale, 
Washington, Becket, Otis and Sandis- 
fleld are now in the Boston nearby plant 
zone. The towns of Mount Washington, 
Sheffield, New Marlboro and Sandisfield 
are in the Connecticut nearby plant zone. 
No plants are located in any of the 12 
towns. Hence, the exclusion of these 
towns will have no impact on the pricing 
of milk at any plant. 

Under the Boston order pricing struc¬ 
ture, herein adopted, the zone 21 Class I 
price under the merged order will be the 
Minnesota-Wisconsin price for the sec¬ 
ond preceding month plus $2.58. A plus 
location adjustment of 40 cents per hun¬ 
dredweight will apply at plants located 
in the nearby plant (city) zone. This will 
result in a Class I price differential for 
this zone of $2.98, the same as is now ap¬ 
plicable under each of the individual 
orders. For plants located between zone 
21 and the city, the zone 21 Class I price 
will be increased at the rate of 1.2 cents 
for each 10-mile zone nearer Boston, ex¬ 
cept that an additional 16 cents per 
hundredweight is added at the boundary 
between the 15th and 14th zones. For 
plants located beyond zone 21, the zone 21 
Class I price is reduced at the rate of 1 
cent for each 10-mile zone. 

The same structure of location adjust¬ 
ments is used in determining the appli¬ 
cable blended price at the various plant 
locations. 

The zone 21 Class n price under the 
merged order will be the Minnesota- 
Wisconsin price for the current month, 
subject to certain seasonal price adjust¬ 
ments not at issue in this proceeding. 
This is the price now applicable under 
the individual orders. The Class n price 
adjustments now effective under the 
Boston order are continued under the 
merged order. Thus, the Class n price 
at plants in the nearby zone is 5.8 cents 
per hundredweight higher than the Class 
n price at the 21st zone. The adjustment 
of the announced Class n price for each 
10-mile zone varies from zone to zone, 
ranging from no adjustment to 0.6 of 
a cent per hundredweight.. 

In contrast to the initial unified posi¬ 
tion of the cooperatives on virtually all 
other hearing issues, the cooperatives 
were not in agreement as to what loca¬ 
tion adjustment structure should apply 
for the consolidated market. Five of the 
cooperatives that supported the merger 
at the hearing urged that the pricing 
provisions of the Boston order be con¬ 
tinued without change (except for the 
minor change in the boundary of the 
nearby plant zone already noted). The 
other three cooperatives initially advo¬ 
cating the merger proposed changes in 
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the zone location adjustment structure 
and the adoption of a direct delivery 
differential. 

Under the pricing changes proposed 
by the latter three cooperatives, the pres¬ 
ent Class I price at the 21st zone would 
be continued. The Class I price at plants 
in the nearby plant zone would be the 
zone 21 price plus 44 cents. At locations 
between the 21st zone and the city zone, 
the Class I price would be increased for 
each 10-mile zone nearer Boston at the 
rate of 1.8 cents per hundredweight. An 
additional 8 cents per hundredweight 
would be added at the boundary between 
the 15th and 14th zones. At plants lo¬ 
cated beyond zone 21, the Class I price 
would be reduced at the rate of 1.3 cents 
for each 10-mile zone. The same adjust¬ 
ments also would apply to the blended 
price under their proposal. 

With respect to Class II milk, the three 
cooperatives proposed that the location 
adjustments now applicable under the 
Boston order be continued except at 
plants located in zone 14 or a nearer 
zone. Because of the proposed applica¬ 
tion of a 6-cent direct delivery differen¬ 
tial at such plants (as described below), 
the cooperatives proposed that the an¬ 
nounced Class n price for the 21st zone 
apply at such plants without adjustment. 
The net effect of these changes would 
be to increase the order cost of Class n 
milk at plants in the nearby plant zone 
by 0.2 of a cent per hundredweight. At 
plants in zones 4 through 14, the cost 
per hundredweight would be increased 
from 1.5 cents to 3.9 cents. 

In conjunction with the proposed 
changes in the location adjustments, the 
three cooperatives proposed that han¬ 
dlers be required to pay producers a 6- 
cent direct delivery differential for each 
hundredweight of milk received directly 
from such producers at plants located in 
zone 14 or a zone nearer Boston. This 
would include all distributing plants and 
cooperative balancing plants now pooled 
under the individual orders. This differ¬ 
ential, which handlers would be required 
to pay producers over and above the 
blended price, would apply to all such 
direct-ship milk irrespective of its use. 

The three cooperatives indicated that 
their proposed changes in the Class I 
and blended price location adjustments 
are necessary to reflect the current cost 
of hauling milk from distant plants to 
the city. They claimed that since the 
adoption of the present rate structure in 
1967, transportation costs have increased 
significantly. Because of this, the cooper¬ 
atives contended, the order pricing does 
not now properly reflect what distribut¬ 
ing plant operators must pay to obtain 
milk from distant supply plants. 

Proponents pointed out that at the 
time the present location adjustment 
provisions were adopted under the Bos¬ 
ton order, the “variable” cost of hauling 
milk was 1.2 cents per hundredweight 
per 10 miles, which is the zone adjust¬ 
ment rate reflected in the present order. 
They also pointed out that the “fixed” 
hauling cost was considered to be 10 
cents per hundredweight. Proponents 
noted that the 16-cent price adjustment 


built into the present location adjust¬ 
ment structure was intended to reflect 
this fixed cost, plus a 6-cent first plant 
handling charge. 

The cooperatives claimed that the var¬ 
iable hauling cost now being experienced 
in the New England area is 1.8 cents per 
10 miles. They indicated that the fixed 
cost, on the other hand, has decreased 
somewhat. Although recognizing that 
their data would suggest a fixed cost of 
6.4 cents per hundredweight, proponents 
urged that the order reflect a fixed cost 
of 8 cents to accommodate anticipated 
increases in truckers’ expenses. The co¬ 
operatives contended that on the basis 
of this cost experience the Class I and 
blended price location adjustments be¬ 
tween zone 21 and the city zone should 
be established at a rate of 1.8 cents per 
10 miles plus a price adjustment of 8 
cents at the boundary between the 14th 
and 15th zones. 

The three cooperatives proposed that 
the first plant handling charge in the 
present rate structure be replaced with 
a direct delivery differential. They 
claimed that this would be more in line 
with the current pricing arrangements 
under other orders in the northeast They 
noted that both the New York-New Jer¬ 
sey and Middle Atlantic orders provide 
for the payment of a direct delivery dif¬ 
ferential by handlers. Also, the coopera¬ 
tives suggested that the direct delivery 
differential would encourage the move¬ 
ment of milk directly from farms to city 
plants, which they claimed is more effi¬ 
cient than moving the milk through 
supply plants. 

Although a first plant handling charge 
would not be reflected in their proposed 
location adjustment rate structure, the 
cooperatives contended that distributing 
plant operators still would have to pay at 
least a 6-cent per hundredweight han¬ 
dling charge on milk obtained from sup¬ 
ply plants. They pointed out that such 
a charge, when added to the proposed 
44-cent location adjustment for the 
nearby plant zone, would make the actual 
cost of Class I supply plant milk received 
at city plants 50 cents per hundredweight 
greater than at plants in the 21st zone. 
The cooperatives indicated that with the 
proposed 6-cent direct delivery differen¬ 
tial, which would be applicable at all 
plants in zone 14 or a nearer zone, a 
handler’s total cost of Class I direct-ship 
milk from producers at the city also 
would be 50 cents (44-cent location ad¬ 
justment plus 6-cent direct delivery dif¬ 
ferential) over the zone 21 Class I price. 
Proponents claimed that through the use 
of the direct delivery differential the cost 
of Class I milk at distributing plants 
would be essentially the same whether 
the milk was obtained from supply plants 
or directly from producers, including re¬ 
ceipts from cooperatives acting as bulk 
tank handlers. 

Opposition to these proposed pricing 
changes was largely in terms of what the 
anticipated impact would be on the com¬ 
petition for milk supplies in the State 
of New York. Two New York based co¬ 
operatives with members shipping to New 
England handlers indicated that there 


is a substantial overlapping of the New 
England and New York-New Jersey 
milksheds in eastern New York. Hie co¬ 
operatives claimed that the proposed 
pricing changes would further aggravate 
what they consider to be an unsatisfac¬ 
tory competitive situation for Order 2 
handlers. They contended that producer s 
in New York who are shipping to New 
England handlers already are receiving 
a higher blended price than neighboring 
producers whose milk is pooled under 
Order 2. It was the position of opponents 
that an increase in the city Class I price, 
plus the application of a direct delivery 
differential, would make it even more dif¬ 
ficult for Order 2 handlers in eastern New 
York to maintain an adequate supply of 
milk for fluid use since more New York 
milk presumably would be attracted to 
the New England market. 

This position was supported by three 
Order 2 proprietary handlers located in 
eastern New York. The witness for these 
handlers indicated that their procure¬ 
ment area has had to be shifted west¬ 
ward as more and more of the milk pro¬ 
duction in eastern New York shifted to 
plants pooled under the New England 
orders. 

A handler organization in Connecticut 
also opposed the pricing changes. It was 
their contention that since all milk sup¬ 
plies now associated with the Connecticut 
market are already moving to distribut¬ 
ing plants on a direct-ship basis, there 
is no need for an additional incentive, 
such as the direct delivery differential, 
for milk to be moved in this manner. 

The handler organization in the Bos¬ 
ton market, on the other hand, supported 
the proposal for a revised location adjust¬ 
ment rate structure. No position was ex¬ 
pressed, however, regarding the proposed 
direct delivery differential. 

There are several considerations that 
lead to the conclusion that the pricing 
changes proposed by the three coopera¬ 
tives should not be adopted. For one 
thing, the higher value that would be ac¬ 
corded by the order to Class I milk at 
pool distributing plants cannot be Justi¬ 
fied under the present supply conditions. 
The proposal would increase the present 
Class I price that applies throughout the 
nearby plant zone by 4 cents per hun¬ 
dredweight. The direct delivery differen¬ 
tial would increase this value by another 
6 cents. Thus, handlers in the city zone 
would be paying an additional 10 cents 
per hundredweight for Class I milk re¬ 
ceived from producers and cooperatives 
acting as bulk tank handlers. In 1974, 
such Class I milk in the Boston and Con¬ 
necticut markets combined totaled 2,074 
million pounds. This represented 70 per¬ 
cent of all Class I producer milk in the 
combined areas, and 44 percent of all 
producer milk priced under the two or¬ 
ders that year. With 75 percent of the 
producer milk received in the city zone 
being used in Class I, the 10-cent higher 
value for Class I milk would translate to 
an increase in returns to those producers 
shipping to city zone plants of over 7 
cents per hundredweight. 

It is noteworthy that in 1974 an addi¬ 
tional 615 million pounds of Class I pro 
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ducer milk were received at plants lo¬ 
cated in zones 4 through 20. This quantity 
comprised an additional 21 percent of 
the Class I producer milk under the two 
orders. The changes in location adjust¬ 
ments for these zones proposed by pro¬ 
ponents, in conjunction with their pro¬ 
posed 6-cent direct delivery differential 
in zones 4-14, would result in handlers 
in these zones paying additional amounts 
for Class I milk ranging from 0.6 of a 
cent in zone 20 to 8.2 cents per hundred¬ 
weight in zone 4. 

The present supply-demand relation¬ 
ship in the New England area does not 
suggest that additional returns to pro¬ 
ducers are needed to assure an adequate 
supply of milk for fluid use. In 1974, the 
Class I utilization of all producer milk 
in the Boston and Connecticut markets 
combined was 63 percent. In the indi¬ 
vidual areas, such utilization was 59 per¬ 
cent for Boston and 72 percent for Con¬ 
necticut Thus, even in the Connecticut 
segment of the proposed New England 
market, milk supplies would appear to 
be adequate. There was no indication by 
Connecticut handlers that there has been 
a shortage of milk for fluid use. 

Even without a price increase, han 
dlers in the city zone should have no 
trouble procuring sufficient supplies of 
milk. Because of the higher Class I price 
and greater Class I utilization of milk 
in New England relative to the Order 2 
market. New England handlers have a 
significant competitive advantage over 
Order 2 handlers in the procurement of 
milk. Milk is being moved, for example, 
through a reload point from the heavy 
production area around Delhi (Delaware 
County), New York to the Connecticut 
market. Delhi is approximately 235 miles 
(24th zone) from Boston. On this basis, 
and using price data for July 1974, the 
blended price under the Boston order at 
the Delhi reload point, had it been a 
plant, would have been $7.93. By com¬ 
parison, the New York-New Jersey blend 
price at that location was $7.73. More¬ 
over, under the merger this difference 
presumably would be even greater. One 
cooperative association witness esti¬ 
mated that had the merger been in effect 
in July 1974 the Boston blended price 
would have been 15 cents higher. Also, 
with Delhi being about 145 miles from 
Hartford, fluid outlets in Connecticut are 
much closer to Delhi than Boston. The 
much lower hauling cost that would be 
involved on direct-ship milk would pro¬ 
vide Delhi area producers an additional 
opportunity for still higher returns. 

The Delhi situation merely serves as 
an illustration of the competitive ad¬ 
vantage that New England handlers can 
be expected to have in the procurement 
of milk in the State of New York. Al¬ 
ready, substantial quantities of New 
York production are being associated 
with the present New England markets. 
In 1974, over 38 percent of the producer 
milk pooled under the Connecticut order 
was produced on New York farms. In 
the Boston market, nearly 21 percent 
of the producer milk came from New 
York. If distributing plant operators in 
New England should have need for addi¬ 


tional milk, such milk should be readily 
obtainable from the New York produc¬ 
tion area under the existing price struc¬ 
ture. This should be particularly true for 
Connecticut handlers, who are much 
closer to the New York supply. There is 
no valid foundation for the apprehen¬ 
siveness of Connecticut handlers, as 
noted under Issue 1, regarding sufficient 
milk supplies under the merged order. 

As indicated earlier, certain New York 
based cooperatives opposed any price in¬ 
crease on the basis that this would cause 
more milk to shift from the Order 2 
market to the New England market. Al¬ 
though the proposed price changes are 
not adopted, it is not for the purpose of 
discouraging the procurement of New 
York milk by New England handlers. 
There already appears to be enough price 
incentive to encourage the shifting of 
additional milk supplies to the New Eng¬ 
land area. Normally, producers tend to 
seek those outlets for milk that net them 
the highest returns on their production. 
If plants in the New England market 
represent the most remunerative outlets 
for New York producers, such, producers 
can be expected to take advantage of 
this situation to the extent that they are 
able to find a New England handler will¬ 
ing to buy their milk. 

If there were justification for increas¬ 
ing the location adjustment rate, as the 
three cooperatives contended, consider¬ 
ation could be given, of course, to retain¬ 
ing the present Class I price level at the 
city zone and reducing the present prices 
at the distant locations. Using propo¬ 
nents' suggested price difference between 
the city and zone 21, this procedure would 
result in a zone 21 Class I price 10 cents 
below the present level. This, of course, 
would change the present relationship 
of Class I prices under Order 2 
and the New England orders at the 
201-210 mile zone. Proponents held 
that this price relationship has been 
found appropriate and should not be 
changed. 

Aside from this point, serious question 
must be raised as to whether there is, 
in fact, justification for changing the 
present location adjustments irrespective 
of how the changes might be imple¬ 
mented. It has been common practice in 
New England to have the price adjust¬ 
ments reflect not only the variable cost 
of hauling bulk milk but the fixed cost 
as well, plus a first plant handling charge. 
In other federally-regulated markets, 
only the variable cost is reflected. This 
tends to provide a degree of restraint on 
unneeded movements of milk from supply 
plants. 

The present pricing scheme in New 
England is an outgrowth of the past 
heavy reliance of distributing plants on 
milk from supply plants. As much as 90 
percent of the pool milk during the early 
days of the Boston order moved through 
supply plants. Today, less than 40 per¬ 
cent of the producer milk that will be 
pooled under the merged order is re¬ 
ceived at supply plants, and a further 
decline can be expected. As was noted by 
witnesses supporting the proposed price 
changes, it is more efficient to move milk 


directly from the farm to distributing 
plants than through supply plants. 

It is recognized that hauling costs have 
increased since the present location ad¬ 
justment provisions were adopted. The 
data offered by the proponent coopera¬ 
tives suggest that the variable hauling 
cost is now 1.8 cents per hundredweight 
for each 10 miles. A rate of 1.5 cents per 
10 miles is now the commonly used rate 
in most Federal order markets, not only 
for establishing price adjustments on an 
intramarket basis but for aligning prices 
between markets. The location adjust¬ 
ments now applicable in New England, 
which would be continued under the 
merged order, are in effect providing 
handlers a transportation rate on much 
of the supply plant milk of 2 cents per 10 
miles. In view of the apparent adequacy 
of milk supplies at distributing plants, 
there is no justification for adoption of 
a higher transportation rate under the 
order. 

The three cooperatives proposing the 
location adjustment changes and a di¬ 
rect delivery differential, along with han¬ 
dlers in the Boston market, objected in 
their exceptions to the Department's 
failure to adopt the proposed changes. 
These parties claimed that over the years 
the location adjustment rates in the New 
England orders have been changed from 
time to time as changes in the cost of 
hauling and assembling milk have oc¬ 
curred. They stressed that the current 
location adjustment rates should be in- 
increased in view of the recent increase in 
hauling costs in the same manner that 
the order rates were lowered in the past 
to reflect decreases in hauling costs. The 
parties also stressed that the historic 
practice in New England of reflecting 
both the variable and fixed hauling costs 
and a first plant handling charge in the 
location adjustment rate structure 
should be continued, rather than adopt¬ 
ing a location adjustment rate that more 
nearly conforms to that commonly used 
under other orders. It was pointed out 
that supply plant milk still represents 
a significant part of the total milk being 
•marketed in New England, that such 
milk is needed at the city for Class I use, 
and that without a change in the loca¬ 
tion adjustment rate this milk will re¬ 
main more costly for distributing plants 
than direct-ship milk. Exceptors also 
claimed that the current adequacy of 
milk supplies at distributing plants 
should not be a basis for continuing the 
present location adjustment rate struc¬ 
ture under the merged order. 

The several points raised by exceptors, 
and the marketing ramifications in¬ 
volved, were among the numerous facets 
of this issue that were considered in ar¬ 
riving at the initial conclusion to con¬ 
tinue the current rate structure. FPr the 
reasons already set forth, such provi¬ 
sions are appropriate under the present 
marketing arrangements in New Eng¬ 
land. 

10. Point of pricing for diverted milk. 
Producer milk diverted from a pool plant 
to another pool plant or to a nonpool 
plant should be priced at the location 
of the plant to which the milk is di¬ 
verted. 
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Under the Boston order, milk that Is 
diverted from pool plants in zone 14 or 
a nearer zone to a plant in any pricing 
zone more distant than zone 14 is priced 
at the plant to which the milk is di¬ 
verted. In the case of other diversions, 
the milk is priced at the location of the 
plant from which diverted. The Connec¬ 
ticut order, on the other hand, prices all 
diverted milk at the location of the pool 
plant from which the milk is diverted. 
Both orders permit milk to be diverted 
from any pool plant. 

Cooperatives urged that the present 
Boston order provisions for pricing di¬ 
verted milk be retained. They indicated 
that when the diversion results in a sub¬ 
stantial savings in hauling, the diverted 
milk should be priced at the plant to 
which diverted. It was their contention 
that when milk is moved directly from 
distant farms to manufacturing plants 
located nearby rather than to city plants, 
the producers involved appropriately 
should not receive the city price for their 
milk since they did not actually incur 
the farm-to-central market cost of haul¬ 
ing. Proponents recognized that with a 
continuation of the Boston order pro¬ 
visions not all diversions would be priced 
at the plant of physical receipt. They 
claimed, however, that only a small 
quantity of diverted milk is now priced 
at the plant from which diverted, and 
that the price impact on the pool is 
minimal since the total price differences 
between the zones involved are small. 

A modification of the Boston pricing 
arrangement was proposed by a handier 
who operates a distributing plant under 
each of the two orders. Both plants are 
located in the nearby plant pricing zone. 
The handler proposed that during the 
months of April, May and June a limited 
quantity of milk diverted from these 
plants to plants beyond zone 14 be priced 
at the location of the diverting plant. 
Such limit would be set at 15 percent of 
the distributing plant’s producer receipts 
during the month, including diverted 
milk. 

In support of the proposal, the han¬ 
dler indicated that when milk is diverted 
from the nearby plant zone to a country 
plant where it is priced, the producer 
still expects to receive the higher city 
blended price for his milk. Proponent 
claimed that while it has been a custom¬ 
ary practice to pay the city price in 
this situation, there is a monetary loss 
to the handler equal to the difference 
between the blended prices for the two 
zones. Only when there is a savings in 
the cost of hauling the diverted milk 
does the handler recoup any of this loss. 

The handler pointed out that the spe¬ 
cial pricing arrangement for April. May 
and June would recognize the particular 
surplus disposal problems during the 
three months of heaviest milk produc¬ 
tion. It was noted that during these 
months the manufacturing plants in the 
nearby plant zone are normally filled to 
capacity. Because of this, some of the 
milk associated with the handler’s dis¬ 
tributing plants must be diverted during 
these months to distant plants for man¬ 
ufacturing. The handler indicated that 


the problem is particularly acute on 
weekends when the distributing plants 
do not process milk for one day. It was * 
in recognition of this that the handler 
asked for special pricing for up to 15 per¬ 
cent of the distributing plant’s producer 
receipts. Such amount, the handler 
claimed, would roughly cover the amount 
of producer milk that the handler must 
move elsewhere on the non-bottling 
days. 

This proposed modification of the 
Boston pricing arrangement was sup¬ 
ported by handler organizations in the 
Connecticut and Boston Regional mar¬ 
kets. 

As under the individual orders, han¬ 
dlers should be permitted under the 
merged order to divert producer milk 
from pool plants to other plants. Such 
an arrangement will continue to permit 
the orderly and efficient disposition of 
the market’s reserve milk supplies. When 
producer milk is not needed at pool plants 
for fluid use, its movement to unregu¬ 
lated plants for manufacturing without 
loss of producer milk status will be ac¬ 
commodated. Also, when milk of pro¬ 
ducers is diverted from the pool plant of 
normal receipt to other pool plants, the 
diverting handler will be able to retain 
those producers on his payroll and main¬ 
tain his status as the accountable han¬ 
dler for the milk. 

The merged order should provide, how¬ 
ever. that all diverted milk be priced at 
the plant where it is physically received. 
This comports with the basic intent of 
the Act that milk be priced at the loca¬ 
tion of the plant of actual receipt. 
Through this means, such milk will be 
priced under the order in accordance 
with its actual location value. 

For accountability purposes, diverted 
milk is considered to have been received 
by a handler at the plant from which the 
milk is diverted. This, of course, is not 
the plant where the milk is actually re¬ 
ceived. The physical receipt of the milk 
at a plant occurs at the plant to which 
the milk is diverted. From a practical 
standpoint, this diverted milk is indis¬ 
tinguishable from receipts of milk at 
that plant directly from dairy farmers. 
In the case of both types of receipts, the 
milk is trucked directly from the farm 
to the plant where it is physically re¬ 
ceived. Because of this, there is no basis 
for according different values to the milk. 
Both types of receipts have the same lo¬ 
cation value to the operator of that 
plant. 

The location adjustments under the 
present orders reflect the fact that pro¬ 
ducer milk received at plants at the mar¬ 
ket center has a greater value to han¬ 
dlers than milk received at country 
plants. Accordingly, producers delivering 
milk directly to city plants receive the 
blended price applicable at that location 
while those delivering to country plants 
receive a lower blended price. 

So that the proper location value will 
attach to diverted milk, such milk 
should be priced at the location of the 
plant where it is physically received, i.e., 
the plant to which the milk is diverted. 
In the case of diversions to pool plants. 


this will accord such milk the same lo¬ 
cation value that direct receipts of pro¬ 
ducer milk have at the location of that 
plant. Similarly, when producer milk is 
received at a nonpool plant as diverted 
milk, its location value will be the same 
as that for milk delivered by producers 
to a pool plant at that same location. 

In addition to properly recognizing the 
location value of diverted milk, this pric¬ 
ing arrangement also will remove the 
possibility of a pool subsidy which can 
accrue to certain producers when their 
diverted milk is priced at the plant from 
which diverted. When milk is not needed 
at the city, handlers normally divert to 
country manufacturing plants the milk 
of those producers located some distance 
from the central market. In such case, 
there is a considerable savings in hauling 
costs. Payment of the blended price ap¬ 
plicable at the city plant from which the 
milk was diverted, however, accords an 
unwarranted value to such milk. This 
value comes from the pool, and results 
in a lower blended price to producers in 
general. This is not an equitable ar¬ 
rangement for producers in the market 

The proponent cooperatives reiterated 
in their exceptions to the recommended 
decision that there is need for contin¬ 
uing the current pricing of milk that is 
diverted from plants beyond zone 14 to 
other plants. They indicated that there 
has not been any significant abuse of this 
arrangement, which prices such milk at 
the plant from which diverted, and that 
it contributes to orderly marketing for 
all producers. 

The reasons for pricing all diverted 
milk at the plant of physical receipt, as 
set forth above, are overriding in this 
case. Accordingly, the present pricing ar¬ 
rangement should not be continued. 

Adoption of the handler proposal for 
special pricing for milk diverted during 
April. May and June would be incon¬ 
sistent, of course, with the general con¬ 
cept just outlined for pricing milk at the 
location of the plant where it is physi¬ 
cally received. The evidence concerning 
the handler’s operations does not indi¬ 
cate that there are overriding considera¬ 
tions that warrant milk being priced at 
the plant from which diverted, even with 
respect to a very limited quantity of 
milk. In any event, it appears from the 
record that the handler already has ade¬ 
quate means for minimizing handling 
costs on his surplus milk. 

The handler operates a number of 
plants in the area. In addition to the 
two pool distributing plants, the han¬ 
dler also operates several pool supply 
plants, some with manufacturing facili¬ 
ties. The handler also has three non¬ 
pool ice cream plants, two of which are 
located near Ills pool distributtrig plants. 
One of the distributing plants Is gen¬ 
erally supplied with direct-ship milk 
from producers, much of which origi¬ 
nates from production areas outside 
zone 14. The other distributing plant re¬ 
ceives about 15 percent of its milk sup¬ 
ply from direct-ship producers. Again, 
much of this comes from distant produc¬ 
tion areas. The remainder of the supply 
comes from distant supply plants. 
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Although detailed figures on the han¬ 
dler’s operations are not in the record, 
it is likely that more milk is being as¬ 
sociated on a regular basis with the 
handler’s pool distributing plants than 
is needed for Class I use. This additional 
milk is either processed at the distribut¬ 
ing plants or diverted to the handler’s 
nearby ice cream plants or to other 
nearby manufacturing plants for Class 
n use. 

As indicated, much of the milk re¬ 
ceived at one of the handler’s distribut¬ 
ing plants comes from supply plants. 
During the heavy production months, 
enough of this milk seemingly could be 
held up-country to relieve the handler’* 
need for diverting direct-ship milk from 
his distributing plants to distant manu¬ 
facturing plants. 

An additional facet of the handler’s 
operations also should be noted. Some 
of the direct-ship milk received at the 
handler’s distributing plants is produced 
in Vermont near country manufactur¬ 
ing plants. It is reasonable to presume 
that it would be some of this milk that 
is diverted during the spring months 
since there would be a substantial sav¬ 
ings in hauling. Should such milk be 
priced under the order at the city plant 
from which diverted, as the handler pro¬ 
posed, the producers involved would be 
receiving a price intended to cover 
hauling costs that in fact were not in¬ 
curred. Such should not be permitted at 
the expense of the pool. 

It cannot be concluded under these 
various circumstances that special con¬ 
sideration should be given to the han¬ 
dler’s problems of handling surplus milk 
as were outlined at the hearing. The 
varied nature of the handler's supply 
arrangements for the distributing plants 
should provide the handler with suffi¬ 
cient flexibility to minimize costly han¬ 
dling arrangements. Accordingly, the 
proposal is denied. 

In his exceptions, the proponent han¬ 
dler objected to the denial of the pro¬ 
posal. He claimed that the Department’s 
present rationale for pricing all diverted 
milk at the plant of actual receipt is in¬ 
consistent with the Department’s prior 
position on this issue with respect to the 
New England markets. The handler, 
along with Connecticut handlers, also 
contended that at least some diverted 
milk should be priced at the “diverted 
from” plant to accommodate the dispo¬ 
sition of surplus milk. 

It is true that on the basis of previous 
findings by the Department the Boston 
and Connecticut orders now price at least 
some diverted milk at the location of the 
plant from which diverted. On the basis 
of the present marketing conditions and 
the record developed in this proceeding, 
however, it is found appropriate to price 
all diverted milk at the plant of actual 
receipt. Only with this method of pricing 
is there any reasonable assurance that 
such milk will be priced in accordance 
with the provisions of the Act as pres¬ 
ently construed. 

II. The Connecticut order differential. 
The special classification and pricing 
arrangement that now exists between the 


Connecticut and New York-New Jersey 
order for implementing the “Connecti¬ 
cut order differential” should not be pro¬ 
vided under the merged order. In this 
connection, the order should provide that 
a dairy farmer shall not be accorded pro¬ 
ducer status with respect to all of his 
milk that is diverted during the month 
to a pool plant under another Federal 
order if any of such milk is assigned to 
Class I under the other order and all of 
such diverted milk would be treated as 
producer milk under the other order. 

Since the inception of the Connecticut 
order in 1959, a special classification and 
pricing arrangement has prevailed under 
Order 15 and Order 2 with respect to 
bulk milk transferred or diverted from 
an Order 15 pool plant to an Order 2 
pool plant. Presently, the Connecticut 
order provides that unless the milk is 
classified as Class I-B under Order 2 
such intermarket movements shall be 
classified as Class II milk, irrespective 
of whether the milk was assigned to 
Class n or Class I-A under Order 2. The 
Connecticut handler is held accountable 
under Order 15 for such milk at the Class 
n price. 

The complementary provisions of 
Order 2 provide that such milk received 
at the Order 2 plant shall be assigned 
to the extent possible to that plant’s 
Class n utilization. If any of the milk is 
assigned to Class I-A, the Order 2 plant 
operator must pay to the Order 2 pool 
an amount equal to the “Connecticut 
order differential” times the hundred¬ 
weight of the Class I-A milk. Such dif¬ 
ferential is equal to the difference be¬ 
tween the Order 15 Class n price and the 
Order 2 Class I-A price. 

This special arrangement was adopted 
to accommodate the disposal of milk sur¬ 
plus to the fluid needs of the Connecticut 
market. During the early period of the 
Connecticut order, relatively limited 
manufacturing capacity was available in 
Connecticut for handling the market’s 
unneeded milk supplies. Because of this, 
it was at times convenient to transfer or 
divert Connecticut pool milk produced in 
nearby New York State to local New 
York distributing plants. Such milk, 
when used in Class I-A, would displace 
Order 2 pool milk that otherwise would 
be moved in from more distant sources. 
So that this replacement of Order 2 pro¬ 
ducer milk with Connecticut pool milk 
would not have an adverse impact on the 
returns to Order 2 producers, the special 
classification and pricing arrangement 
between the two orders was adopted. 
Such provisions were developed with the 
concurrence of producer groups in both 
markets. 

A proposal to provide this special ar¬ 
rangement under the merged order was 
made by three New York based coopera¬ 
tives that also market milk in the New 
England area. It was also supported by 
the proponents of the merged order. 

Proponents claimed that the special 
provisions continue to serve the orderly 
and efficient handling of milk that is in 
excess of the fluid needs of the Connecti¬ 
cut market, and that they would serve 
the same function under the merged 


order. The cooperatives pointed out that 
the Connecticut pool milk that moves to 
the Order 2 distributing plants, however, 
displaces the normal Order 2 producer 
supply needed at those plants. When this 
milk is assigned to Class I-A, they 
claimed, it results in an equivalent quan¬ 
tity of Order 2 pool milk being assigned 
to Class n rather than to Class I-A. The 
cooperatives indicated that in the ab¬ 
sence of the Connecticut order differ¬ 
ential this would result in a decrease in 
returns to Order 2 producers. 

The adoption of these special classifi¬ 
cation provisions in the merged order 
would necessarily mean, of course, an 
abandonment of the classification pro¬ 
cedure now applicable under the Boston 
order to intermarket movements of bulk 
milk. The Boston order provides that 
transfers or diversions of bulk milk to a 
plant regulated under another order shall 
be classified in the class or classes to 
which the milk is assigned under the 
other order. Under the New York-New 
Jersey order, such receipts are assigned 
to Class n milk to the extent a Class II 
classification is requested and there is 
sufficient Class n use remaining at the 
receiving plant to cover the request. 
Otherwise, such other order receipts are 
assigned at the Order 2 plant pro rata to 
the plant’s remaining Class I and Class 
n utilization at this particular step in the 
allocation procedure. 

Only one of these methods of classify¬ 
ing intermarket movements of bulk milk 
can be adopted under the merged order. 
Subject to the modification regarding the 
intermarket diversion of Class I milk, it 
is concluded for the reasons indicated be¬ 
low that the classification and pricing 
procedures of the Boston order should be 
extended to the consolidated market, 
rather than extending the Connecticut 
procedure as the cooperatives proposed. 

The present procedure for classifying 
and pricing milk moved from the Con¬ 
necticut market to Order 2 plants repre¬ 
sents a major deviation from the classi¬ 
fication and pricing arrangement cus¬ 
tomarily used under the Federal order 
program. The more commonly-used 
procedure was developed on the basis 
of substantial deliberation by industry 
and Government and has proved to be a 
satisfactory means of integrating inter- 
market movements of milk into the reg¬ 
ulatory scheme. Because the procedure is 
generally applied in a uniform manner 
throughout the country, it tends to pro¬ 
mote equity among all handlers and pro¬ 
ducers affected by the order program and 
thus lends strength to the maintenance 
of a viable regulatory program for pro¬ 
ducers. For this reason, any deviation 
from this procedure should be minimized 
to the extent possible. 

The special Connecticut order provi¬ 
sions were adopted to accommodate a 
very limited situation that prevailed in 
the Connecticut market many years 
ago—the lack of adequate manufactur¬ 
ing facilities for handling the market's 
reserve milk supplies. It is difficult to 
conclude that this is still a prevailing 
characteristic of the Connecticut market. 
Since the adoption of the special assign- 
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ment provisions, a major manufacturing 
plant has been built at Newington, Con¬ 
necticut, and serves as a balancing plant 
for the entire market. 

Also, it is noteworthy that the quan¬ 
tities of milk moved from the Connecti¬ 
cut market to the New York-New Jersey 
market and assigned to Class I-A have 
been declining in recent years. Such 
movements totaled about 26 million 
pounds in 1972, 24 million pounds in 1973, 
and 18 million pounds in 1974. A similar 
pattern existed with respect to such 
movements from the Boston market to 
Order 2 plants. In 1972, about 24 million 
pounds were assigned to Class I-A. Such 
movements dropped to 13 million pounds 
in 1973 and to 2 million pounds in 1974.* 
This suggests a decreasing reliance on the 
Order 2 plants for the disposition of un¬ 
needed supplies associated with the New 
England markets. 

The New York producer groups ex¬ 
pressed concern that not providing for 
such differential payments would lower 
returns to New York-New Jersey pro¬ 
ducers. It cannot be known at this time 
what operating adjustments will be made 
by Connecticut handlers who have been 
moving milk to Order 2 pool plants sub¬ 
ject to the Connecticut order differen¬ 
tial. However, it is not likely that there 
will be any significant impact on returns 
to Order 2 producers from the elimina¬ 
tion of the Connecticut order differential. 

The proponent cooperatives reiterated 
in their exceptions that there continues 
to be a basis for this differential and 
that it should be retained. They sug¬ 
gested that the Department, in reaching 
its conclusions not to continue the dif¬ 
ferential, erroneously interpreted record 
data regarding the degree to which New 
England handlers rely on the Order 2 
market as an outlet for unneeded milk 
supplies. The cooperatives claimed that 
of the total Class I other Federal order 
bulk milk received at Order 2 pool plants 
in recent years, such receipts from New 
England have represented an increas¬ 
ingly greater proportion of the total. 
They cited figures of 19 percent for 1971, 
43 percent for 1972, 66 percent for 1973, 
and 80 percent for 1974 with respect to 
the New England share, and suggested 
that such data do not support the De¬ 
partment’s position. 

While we do not question the data 
cited, we believe that they are not rele¬ 
vant to the issue at hand. It could be pos¬ 
sible. for example, that all receipts of 
other Federal order milk at New York- 
New Jersey plants be entirely from New 
England. Such receipts would represent 
100 percent of the total other Federal 
order milk, even if only one truck load 
of milk were involved. The more perti¬ 
nent data are those indicating the yearly 
decline in the quantity of Class I milk 
moving from the New England markets 
to Order 2 plants, as previously cited. 


1 Official notice is taken of the October, 
November, and December 1974 uniform price 
announcements issued by the market ad¬ 
ministrator of the New York-New Jersey 
order. 


Such data indicate a decreasing reliance 
on this marketing arrangement. 

The cooperatives objected in their ex¬ 
ceptions to the Department's removal of 
the Connecticut order differential on the 
basis that the differential departs sig¬ 
nificantly from the classification and 
pricing arrangement customarily used 
under other orders. The cooperatives 
contended that the issue of order uni¬ 
formity is not relevant in this case and 
stressed that the needs of the market 
require the specially tailored provisions 
now in use. They claimed that the Act 
provides for order provisions geared to 
the local situation and, in support of 
their position, cited § 608c (11) (C) of the 
Act, which states: “All orders issued un¬ 
der this section which are applicable to 
the same commodity or product thereof 
shall, so far as practicable, prescribe such 
different terms, applicable to different 
production areas and marketing areas, 
as the Secretary finds necessary to give 
due recognition to the differences in pro¬ 
duction and marketing of such commod¬ 
ity or product in such areas.” 

As already indicated, we do not believe 
that the current marketing situation 
necessitates the continued use of the spe¬ 
cial Connecticut order differential pro¬ 
visions. As indicated in the language of 
the Act just cited, an order shall pre¬ 
scribe provisions different from those in 
other orders to the extent the Secretary 
finds this necessary to give due recogni¬ 
tion to the differences in the marketing 
of milk in various areas. With respect to 
the issue under consideration, such rec¬ 
ognition is no longer needed. 

The present Boston classification pro¬ 
cedure does not accommodate the inter¬ 
market movements of milk in quite the 
same manner as under other orders gen¬ 
erally. Milk that is diverted from the 
Boston market to another market for 
Class I use continues to remain pooled 
under the Boston order. Under other 
orders, such milk is generally treated as 
a part of the fluid milk supply for the 
market to which the milk was moved and 
is therefore pooled under the order reg¬ 
ulating the handling of milk in that 
market. This procedure should be 
adopted for the New England market. 

The orderly and efficient handling of 
reserve milk in the New England market 
may be facilitated at times by moving 
the milk of individual producers directly 
to plants regulated under the New York- 
New Jersey order. Such movement of milk 
from the farm to the plant of ultimate 
disposition avoids the expense and han¬ 
dling which would otherwise result if the 
milk were delivered to the New England 
pool plant where it is normally received 
and then transferred to the other order 
plant. When such milk is diverted for 
Class n use to the other order plant, it 
can be presumed to be a part of the New 
England market’s reserve milk supply 
and the burden of carrying such supply 
appropriately should not be shifted to the 
receiving market. Such movements there¬ 
fore should be treated as a diversion of 
producer milk from the New England 
market and such diverted milk should 


continue to be pooled under the merged 
order. 

When reserve milk not needed in the 
New England market is diverted to an¬ 
other order market for surplus disposi¬ 
tion, it presumably will be classified as 
Class II milk under the other order. 
However, in the event that the receiving 
handler does not have sufficient Class II 
utilization to cover the diversion of milk 
from the New England market, a portion 
of the milk so moved would necessarih 
be assigned to Class I milk. In such a sit¬ 
uation, it can no longer be presumed that 
the diverted milk is in fact a surplus dis¬ 
posal. When part or all of the milk is 
used for fluid purposes in the receiving 
plant, the milk obviously is needed for 
fluid use in the receiving market and 
should be considered a part of that mar¬ 
ket’s fluid supply. Thus, all of the milk 
diverted to the other order plant that is 
determined to have shared in the receiv¬ 
ing plant’s Class I utilization should not 
be treated as producer milk under the 
New England order but instead should 
be accounted for and priced under the 
other order. 

As pointed out by exceptors, however, 
special consideration must be given to 
diversions to New York-New Jersey pool 
plants. Under Order 2, farm bulk tank 
milk must be a part of a pool or partial 
pool bulk tank unit to be pooled under 
the order. In the case of a partial unit, 
not all of the milk in the unit is pooled, 
and some of the dairy farmers involved 
thus would not be producers under Or¬ 
der 2. In this situation, the denial of pro¬ 
ducer status under the New England 
order for such a dairy farmer would 
cause him to be treated as a “dairy 
farmer for other markets” with respect 
to his deliveries under the New England 
order to the diverting handler. To avoid 
this result, the denial of producer status 
under the New England order with re¬ 
spect to milk diverted to another order 
market should be conditioned on the 
dairy farmer acquiring producer status 
under the other order with respect to 
such milk. 

12. Pricing adulterated milk. A pro¬ 
posal to eliminate a handler’s minimum- 
payment obligation to producers or co¬ 
operatives for milk that was adulterated 
or misbranded (within the meaning of 
the Food, Drug and Cosmetic Act) at the 
time of receipt should be denied. In this 
connection, however, the merged order 
should permit a cooperative association 
to replace certain rejected milk that it 
caused to be delivered to a handler s 
plant without the rejected milk being 
treated for classification and pricing pur¬ 
poses as a receipt at the plant. 

Handler organizations in the Connecti¬ 
cut and Boston markets proposed certain 
changes in the present orders that would 
relieve handlers from making required 
payments under the order for milk re¬ 
ceived from dairy farmers or cooperatives 
that is later found to have been adulter¬ 
ated or misbranded at the time of re¬ 
ceipt. To implement this, handlers pro¬ 
posed that the producer definition ex¬ 
clude any “dairy farmer with respect to 
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milk which he offers for sale to a handler, 
If it is later established by appropriate 
records or otherwise that at the time of 
its receipt by the handler the milk was 
adulterated or misbranded within the 
meaning of the Federal Food, Drug and 
Cosmetic Act, as amended.” Handlers 
proposed, however, that the withholding 
of producer status for this reason be at 
the option of the handler receiving the 
milk. 

The handler groups also proposed that 
handlers be relieved of payments to a 
cooperative association for certain re¬ 
ceipts from the association's pool plants 
or from the association in its capacity as 
a handler for farm bulk tank milk. As 
proposed, payment would not be required 
for ‘receipts of milk or other fluid prod- 
ducts as to which it is established by ap¬ 
propriate records or otherwise that at 
the time of receipt by the handler the 
milk was adulterated or misbranded 
within the meaning of the Federal Food, 
Drug and Cosmetic Act, as amended.” 

The handlers further proposed that 
the receipt of such adulterated or mis¬ 
branded milk be treated for assignment 
and pricing purposes in the same manner 
as provided now under the Boston order 
for milk from dairy farmers that the 
handler rejects and disposes of as salvage 
product. Under this arrangement, the 
milk would be assigned to the handler's 
Class II utilization. Should any of the 
milk be assigned to Class I milk, the 
handler would be obligated to the pool for 
such milk at the difference between the 
Class I and Class II prices. 

In their testimony, handlers indicated 
that the basic problem concerning them 
is the receipt of milk containing penicil¬ 
lin, a bacterial Inhibitor used by dairy 
farmers in the treatment of cows afflicted 
with mastitis. Proponents testified that 
under the Food. Drug and Cosmetic Act 
milk containing penicillin is considered 
to be adulterated milk and therefore not 
approved for sale to the public. Since 
such adulterated milk is not readily de¬ 
tected, handlers may unknowingly re¬ 
ceive. process and dispose of such milk 
to consumers. In doing so, proponents 
claimed, a handler may be disposing of 
milk considered to be injurious to the 
public health while at the same time 
violating the law, with the handler there¬ 
by becoming liable to criminal prosecu¬ 
tion and adverse publicity. 

Moreover, proponents contended, the 
receipt of milk containing penicillin may 
cause substantial financial losses for a 
handler. It was pointed out that by the 
time it is determined that milk picked 
up from individual producers contains 
penicillin, the milk already has been 
commingled in the truck with other milk 
and probably has been commingled with 
still other milk in storage tanks at the 
Plant. Therefore, the milk that neces¬ 
sarily must be disposed of because of 
adulteration includes not only the milk 
of the producer who was using penicillin 
but ail other milk with which it was 
commingled. In similar manner, propo¬ 
nents claimed, receipts of penicillin-con- 
aminated milk from a cooperative can 


involve large quantities of milk since de¬ 
liveries of milk to a handler's plant are 
in tanker-load lots and such milk is often 
stored with other milk before processing. 

Handlers indicated that once the adul¬ 
terated milk is isolated it must be moved 
at additional expense to manufacturing 
plants. They testified that although 
some value can be recovered from the 
butterfat portion of the milk the skim 
milk portion is not saleable. Presently, 
it was noted, such skim milk in most 
cases is being processed into nonfat dry 
milk and placed in storage until such 
time as some satisfactory method is de¬ 
veloped for “reconditioning” it for sale. 
Proponents claimed that considerable 
quantities of such powder are now in 
storage at great expense to the handlers 
and cooperatives involved. 

Proponents pointed to still other costly 
problems that arise from the receipt of 
penicillin-contaminated milk. Plant op¬ 
erations are disrupted when such milk 
must be segregated and held until it may 
be moved elsewhere, and when replace¬ 
ment milk must be obtained. Antibiotics 
in milk interfere with cheese cultures, 
with a resulting loss of the cheese milk, a 
disruption in production schedules and 
labor overtime. Also, they noted, the pro¬ 
duction of acid and flavor during the 
processing of buttermilk and yogurt may 
be impaired. 

Proponents testified that for the rea¬ 
sons just outlined handlers are anxious 
to avoid the receipt of milk containing 
penicillin. They indicated, however, that 
aside from the producer's own awareness 
of the situation the only way of knowing 
whether milk has penicillin in it is to 
subject the milk to laboratory tests for 
bacterial inhibitors. It was pointed out 
that the minimum test time is 4 hours 
and that such test provides only a ten¬ 
tative indication of penicillin. A more 
sensitive and accurate test takes 14 to 24 
hours. Proponents noted that it is be¬ 
coming a common practice in the market 
for handlers and cooperatives to rim the 
‘short” test on each truck load of milk 
that comes from the farm. If the test is 
positive, then a “long” test is run on the 
milk of each producer involved with that 
truck load. The long test, proponents in¬ 
dicated, clearly identifies the producer 
that shipped penicillin-contaminated 
milk. It was pointed out, however, that 
because it Is seldom feasible to delay the 
unloading of trucks for even the 4 hours 
needed for running the short test, the 
adulterated milk usually is already in 
the handler’s plant, and perhaps even 
processed, by the time the penicillin is 
detected. 

Handlers claimed that since they are 
unable to determine at the time of pick 
up at the farm whether or not the milk 
is penicillin-free, they must assume that 
any milk offered for sale by a producer 
who has the proper health certificate is 
qualified for fluid use. Notwithstanding, 
they know that on occasion some pro¬ 
ducers, either intentionally or through 
carelessness, do ship milk containing 
penicillin. It was pointed out that Fed¬ 
eral. state and local health laws provide 
stringent standards for the use of bac¬ 


terial inhibitors such as penicillin, in¬ 
cluding the length of time that must 
elapse before milk produced by a cow 
treated with the inhibitor may be offered 
for sale by the producer. Handlers 
claimed, however, that there is little en¬ 
forcement of these standards and thus 
little incentive for producers to comply 
with the present health regulations re¬ 
garding the use of penicillin. 

It is because of the absence of any 
real incentive for compliance, handlers 
stressed, that they are seeking certain 
relief from the payment provisions of the 
order. The handlers indicated that they 
are not seeking compensation from pro¬ 
ducers or cooperatives for the total losses 
that they incur because of adulterated 
milk. Instead, they are merely proposing 
a type of penalty that will discourage 
producers from marketing adulterated 
milk. 

Proponents pointed out that some 
handlers and cooperatives in New Eng¬ 
land already are imposing various types 
of penalties on producers who market 
penicillin-contaminated milk. For ex¬ 
ample, cooperatives, through the exercise 
of their reblending privileges, are with¬ 
holding payments to members who ship 
adulterated milk. It was noted that pro¬ 
prietary handlers, on the other hand, are 
not able to do this since the order re¬ 
quires them to make minimum payments 
for milk received from producers and co¬ 
operatives. Proponents claimed that han¬ 
dlers thus are basically limited to not ac¬ 
cepting milk from a producer, either for 
a limited period of time or indefinitely, 
following the receipt of penicillin-con¬ 
taminated milk from the producer. Pro¬ 
ponents stressed that this penalty ar¬ 
rangement tends to place handlers at 
some disadvantage relative to coopera¬ 
tives in holding producers. 

The payment proposal was supported 
by two national handler organizations 
with members in both the Boston and 
Connecticut markets. The witness for 
the national groups presented supporting 
testimony that largely paralleled the 
presentation made on behalf of the local 
handler groups. 

Cooperative associations opposed any 
action that would relieve handlers of 
making minimum payments to producers 
and cooperatives for adulterated milk. 
The cooperatives indicated that they, 
along with handlers, are very much con¬ 
cerned about the incidence of penicillin- 
contaminated milk in the milk supply. It 
was their position, however, that the 
proposal of the handler groups was not 
a proper means for remedying the prob¬ 
lem. Opponents contended that the prob¬ 
lem was not a pricing problem under the 
order but rather a problem to be correct¬ 
ed by the appropriate health authorities. 
They claimed that the proposed author¬ 
ization under the order for withholding 
payments to producers and cooperatives 
would be a punitive measure and as such 
would go beyond the intended purpose 
of the order. 

Cooperatives also expressed concern 
that the proposal would not require han¬ 
dlers to pay for adulterated milk even 
though they actually may have used the 
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milk and recovered its full value through 
the distribution of the milk to the public. 
The cooperatives also claimed that if the 
reporting of a receipt of adulterated milk 
was optional on the part of a handler, 
the handler could use this as a competi¬ 
tive device in the procurement of milk. 

The cooperatives further contended 
that steps are being taken in the mar¬ 
ket to reduce the incidence of penicillin 
in milk. They pointed to the penalty pro¬ 
grams being implemented by both co¬ 
operatives and proprietary handlers. 
They also noted that the various states 
are stepping up their efforts to provide 
more effective enforcement programs. 
The cooperatives claimed that these 
various measures are reducing the peni¬ 
cillin problem and are the appropriate 
means for dealing with adulterated 
milk. 

Without question, the milk industry 
has cause for being concerned about the 
marketing of milk containing penicillin 
or other harmful adulterants. The con¬ 
sequences that may arise from such milk 
getting into the normal marketing chan¬ 
nels can be significant for handlers, co¬ 
operatives, individual producers and the 
public. The testimony of handlers, as 
previously described, amply portrayed 
the disruption to the normal marketing 
process and the substantial financial loss 
that may occur when just a single pro¬ 
ducer, unintentionally or otherwise, mar¬ 
kets milk containing penicillin. 

The problem of penicillin-contami¬ 
nated milk is particularly difficult be¬ 
cause under present technology there is 
no way of detecting the presence of the 
bacterial inhibitor in the milk without 
running a laboratory test for a minimum 
of 4 hours. This precludes a handler from 
knowing at the time he accepts milk 
from a producer whether or not the milk 
is penicillin-free. For all practical pur¬ 
poses, total reliance must be placed on 
the individual producer that the milk is 
of marketable quality. 

Unfortunately, producers using peni¬ 
cillin for the treatment of mastitis do 
not always withhold from the market a 
sufficient number of milkings from a 
treated cow. Normally, up to 72 hours 
must elapse after injection of the peni¬ 
cillin before traces of the bacterial in¬ 
hibitor will be absent from the cow's 
milk. Only then is the milk safe for mar¬ 
keting in normal channels. 

The withholding of milk by the pro¬ 
ducer represents, of course, a reduction 
in his income. Thus, there is a strong 
economic incentive to begin marketing 
milk from the treated cow as soon as 
possible. With this incentive, some pro¬ 
ducers occasionally are inclined to 
market milk from treated cows before 
the prescribed withholding time has 
elapsed. In other cases, the premature 
shipment of milk may result from in¬ 
adequate identification of treated cows, 
a lack of adequate communication 
among the farm help regarding treated 
cows, or some other form of carelessness. 

The frequency of premature shipments 
in the New England area was not indi¬ 
cated on the record. However, the op¬ 
erator of a number of pool plants under 


the two orders indicated that during 
the past five years about 1 out of every 
500 producer samples was found to con¬ 
tain some kind of bacterial inhibitor, 
although not necessarily penicillin. It 
was indicated that the rate of incidence 
now is somewhat less than this. 

With the individual producer being the 
source of the problem, it is understand¬ 
able why handlers seek to impose under 
the order an economic sanction on pro¬ 
ducers who market adulterated milk. 
Handlers hope, of course, that the with¬ 
holding of payments to producers for 
any such milk would be a strong in¬ 
ducement for producers never to offer to 
handlers milk that is not of marketable 
quality. Presumably, nonpayment for 
milk would be an effective deterrent in 
this regard. Nevertheless, it is question¬ 
able whether the order and its pricing 
provisions are a proper means of en¬ 
forcing, in effect, the health laws that 
are under the jurisdiction of other agen¬ 
cies, in spite of the obvious need for 
eliminating the incidence of penicillin- 
contaminated milk. 

The Boston and Connecticut orders 
do not establish any criteria concern¬ 
ing the quality of milk that is eligible 
for pooling under each order. Plants 
handling milk for fluid use must have 
the necessary health approval from 
state or local authorities. Similarly, 
producers must meet various health in¬ 
spection requirements of such authori¬ 
ties if their milk is to be distributed to 
consumers. It is presumed, then, that 
milk that is received at such plants 
from dairy farmers is approved for fluid 
distribution. On this basis, such milk is 
pooled and priced under the orders. Any 
milk that is excluded from the fluid mar¬ 
ket because of health approval reasons 
is excluded at the direction of the appro¬ 
priate health authority, not because of 
any provision of the order. 

It may be noted that a number of 
other Federal orders do contain provi¬ 
sions requiring pool plants and producers 
to have from the appropriate health au¬ 
thority approval for the production and 
handling of milk for fluid consumption. 
Similar provisions were included at one 
time in the New England orders. Such 
provisions, however, do not establish the 
inspection standards that must be met, 
nor do they give the market administra¬ 
tor the authority to determine whether 
or not a dairy farmer or plant meets any 
health standards. Instead, the orders 
merely provide that once the appropriate 
health authority has granted or not 
granted the necessary health approval, 
the market administrator then deter¬ 
mines from this whether or not the plant 
or producer is eligible for pooling under 
the order. Thus, in the case of orders gen¬ 
erally, the basis on which a dairy farmer 
is eligible from a health approval stand¬ 
point to supply the fluid market is out¬ 
side the scope of the order. 

Under the proposal offered by the 
handler groups, this would not be the 
case. As proposed, a dairy farmer would 
be ineligible to be a producer under the 
order with respect to certain milk de¬ 
livered to a handler on the basis of the 


handler's claim that the milk was later 
found to have been adulterated at the 
time of receipt, with the Food, Drug and 
Cosmetic Act to be used as the guide for 
determining adulteration. Thus, with re¬ 
spect to such milk, the exclusion of the 
dairy farmer from the fluid market be¬ 
cause of an alleged failure to meet cer¬ 
tain health standards would be under 
the terms of the order and not on the 
basis of the authority having jurisdic¬ 
tion over any adulteration laws appli¬ 
cable in the market. This, in effect, 
would place the market administrator in 
the position of enforcing health laws 
that are the responsibility of other agen¬ 
cies. The proposal thus would result in 
an inappropriate expansion of the scope 
of the order. 

Even with this facet of the issue aside, 
serious question must be raised as to 
whether the proposal could effectively 
resolve the problems that handlers are 
experiencing. Obviously, the desired re¬ 
sult is the total absence of adulterated 
milk in the normal marketing channels 
The proposal would not assure this. Non¬ 
payment for milk containing penicillin 
presumably would be an incentive for a 
producer not to market contaminated 
milk, but it would not preclude this from 
actually happening. When it does hap¬ 
pen, the handler could incur, because of 
commingling, a substantially greater loss 
of milk than just the milk of the In¬ 
dividual producer using penicillin. This 
additional loss would not be covered by 
the payment withheld from the single 
producer. Proponents recognized this in 
indicating that the intent of the pro¬ 
posal was not to compensate handlers for 
the total financial loss that they might 
incur from the receipt of adulterated 
milk. 

Proponents indicated that the purpose 
of the proposal was to provide an eco¬ 
nomic deterrent to the marketing of 
adulterated milk by producers. Handlers 
already are in a position to employ vari¬ 
ous economic measures outside the scope 
of the order for this purpose, and in fact 
are doing so. One major New England 
handler has a policy, for example, of not 
buying milk from a producer for two 
days after the receipt of adulterated 
milk. If this is followed within six 
months by a second occurrence, the han¬ 
dler does not buy milk from the pro¬ 
ducer for the next 12 months. The han¬ 
dler indicated that this has been a very 
strong inducement to producers not to 
market penicillin-contaminated milk. 
Handlers also have recourse in the courts, 
although they apparently have not been 
inclined to resort to this approach. 

It is apparent that handlers are re¬ 
luctant to be severe on their own initia¬ 
tive in their approach to eliminating the 
marketing of adulterated milk. Propo¬ 
nents indicated that the use of various 
economic measures by a handler tends to 
cause producers to seek other handlers 
who may be less restrictive in their buy¬ 
ing practices. This may be so. Neverthe¬ 
less. the handler must weigh this against 
the potential losses that he may experi¬ 
ence from the receipt of adulterated milk. 
Presumably, the severity of his buying 
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practices will be commensurate with the 
risk he believes adulterated milk poses 

for him. 

In conclusion, the issue of adulterated 
milk is basically a public health matter. 
The responsibility for carrying out the 
laws regarding such milk is vested in 
specific regulatory agencies, primarily 
those of the various New England states. 
Witnesses indicated that such agencies 
are now taking additional steps to re¬ 
duce the incidence of adulterated milk. 
Although it is too early to evaluate the 
effectiveness of their efforts, the enforce¬ 
ment of the health laws remains as the 
proper regulatory approach to the elim¬ 
ination of adulterated milk. 

The proponent handler groups and the 
supporting national handler organiza¬ 
tions filed exceptions to these conclu¬ 
sions. They reiterated their position 
taken at the hearing that handlers 
should not be required to pay producers 
and cooperatives for adulterated milk. 
Handlers contended that the intent of 
the Agricultural Marketing Agreement 
Act is to price only “pure and whole¬ 
some milk,” and not a product that can¬ 
not legally be offered for sale by dairy 
farmers. They indicated that the order 
should not encourage producers to ship 
adulterated milk through provisions that 
require handlers to pay for such milk. 
Moreover, it was the position of handlers 
that their proposal was not intended to 
result in the market administrator en¬ 
forcing the health laws. Instead, his 
function would be merely that of verify¬ 
ing that adulteration had been deter¬ 
mined by a certified laboratory or official 
health authority. 

These several points raise no new as¬ 
pects not already considered in,reaching 
a conclusion on the handlers' proposal. 
The decision not to change the current 
regulatory treatment of adulterated 
milk, except for the minor modification 
noted below, is consistent with the cur¬ 
rent marketing practices in New England 
and the regulatory activities of the 
health authorities having jurisdiction in 
that area. 

In their exceptions, the national han¬ 
dler organizations requested that if the 
Department concluded in this proceeding 
that the record does not support the ex¬ 
clusion of adulterated milk from a han¬ 
dler's obligation a hearing be called to 
consider this issue on a national basis. 
In this regard, the consideration of such 
a request is outside the scope of this 
proceeding. A request of this nature may 
be pursued by the parties through a 
formal petition to the Department, in¬ 
dicating the reasons why such a hearing 
is necessary. 

In connection with the issue of adul¬ 
terated milk, a limited accommodation 
under the merged order should be made 
with respect to the treatment of unmar¬ 
ketable bulk milk that a cooperative de¬ 
livers to a handler’s plant. If it is de¬ 
termined subsequent to the time of re¬ 
ceipt that the milk at the time of receipt 
was not of the quality represented by 
tne cooperative, the order should permit 
tne cooperative to pick up the milk and 
epjaGe it without the plant operator, 
under the terms of the order, being held 
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responsible for the payment of the re¬ 
jected milk. 

Handlers were particularly concerned 
that the present orders do not accom¬ 
modate any mutual settlement between 
a handler and a cooperative for unmar¬ 
ketable milk that the cooperative may 
have delivered to the handler. They in¬ 
dicated that although the cooperative 
may be willing to forego payment the 
orders nevertheless require the handler 
to make certain minimum payments to 
the cooperative for the milk. 

For the reasons already described, it 
is quite possible that a handler may re¬ 
ceive milk from a cooperative without 
knowing, for example, that at the time 
of receipt the milk contained penicillin. 
Following discovery of the contamina¬ 
tion, the cooperative may be desirous of 
replacing this milk with a new supply of 
marketable milk. To the extent that the 
rejected milk is withdrawn from the 
plant in bulk form by the cooperative, 
such milk should not be treated for pric¬ 
ing purposes as a receipt at the plant. 
Only the milk subsequently delivered as 
the replacement supply should be clas¬ 
sified and priced at the handler’s plant. 
The cooperative, of course, will be the 
responsible handler for the milk with¬ 
drawn. 

Although this arrangement will be 
particularly adaptable to accommodat¬ 
ing the problems of handling penicillin- 
contaminated milk, it is possible that 
milk delivered by a cooperative is found 
to be unmarketable for other reasons. 
The basic situation intended to be cov¬ 
ered is where it is ascertained after the 
milk has been received at the plant that 
the milk, in fact, was not of marketable 
quality at the time it was delivered. 

It is appropriate to require that this 
arrangement include the replacement of 
the rejected milk and not merely its 
withdrawal from the plant. This will 
tend to minimize any bargaining pres¬ 
sures upon the cooperative by the han¬ 
dler in those cases where the quality is¬ 
sue possibly may be a borderline case, or 
where the handler may wish to use the 
quality issue as a pretense for disposing 
of an over-supply of milk. Although it is 
recognized that there may not be a pre¬ 
cise replacement of milk in terms of vol¬ 
ume or butterfat, it is expected, never¬ 
theless, that the spirit of the initial pur¬ 
chase arrangement will be carried out. 
To this end. it is intended that the re¬ 
placement shall approximate the origi¬ 
nal purchase. 

Because of the uniqueness of this ar¬ 
rangement. the market administrator 
should have an opportunity to review the 
circumstances surrounding any rejection 
and replacement of milk prior to its re¬ 
moval from the plant. Accordingly, the 
handler should notify the market admin¬ 
istrator, in the manner prescribed by 
him, of any impending replacement of 
milk. 

Handlers and cooperatives objected in 
their exceptions to the adoption of the 
milk replacement provisions. Their basic 
contention was that such provisions 
would reduce the flexibility they now 
have with respect to various in ter- 
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handler transactions. Handlers also 
stressed that since a cooperative would 
not be required to replace unmarketable 
milk the new provisions would serve no 
real purpose. 

It is not intended that the milk re¬ 
placement provisions limit the market¬ 
ing arrangements that handlers and 
cooperatives are now able to pursue 
under the terms of the order. Rather, 
such provisions would permit an addi¬ 
tional arrangement should the parties 
involved wish to use It. The unique 
feature of this particular arrangement, 
however, is that the handler would not 
be required to pay for the unmarketable 
milk that was replaced. 

13. Charges on overdue accounts. No 
change should be made in the charge 
now applicable under the individual or¬ 
ders to overdue accounts. Presently, each 
order applies a charge on overdue pay¬ 
ments of one percent per month (12 per¬ 
cent annually) effective the day after the 
payments are due. 

At the hearing, the merger proponents 
modified their initial proposal and sup¬ 
ported a charge of 1.5 percent per month 
rather than the one percent rate. They 
indicated that following the submission 
of the merger proposal interest rates in¬ 
creased significantly, with the prime rate 
reaching 12 percent, and that such in¬ 
creases should be reflected in the charge 
on overdue accounts under the order. 
Proponents contended that when the 
charge under the order is lower than al¬ 
ternative commercial loan rates, han¬ 
dlers who may be having financial prob¬ 
lems are encouraged to delay their pay¬ 
ments, knowing that this is cheaper than 
borrowing money commercially at the 
higher loan rate. 

It is essential that all handler pay¬ 
ments to the producer-settlement fund 
be made promptly so that the market 
administrator will be able to make the 
required payments from such fund. This 
is necessary so that producers can be 
paid on a timely basis. The charge on 
overdue accounts provides an incentive 
to handlers to make their payments on 
time. Moreover, handlers who pay late 
are, in effect, borrowing money from pro¬ 
ducers. Without a charge, handlers de¬ 
linquent in their payments would have 
a financial advantage relative to those 
handlers making timely payments. 

Conditions in the New England market 
do not support at this time the need for 
a higher charge under the order on over¬ 
due obligations. The present charge of 
one percent per month has been ade¬ 
quate to assure timely payments. Pro¬ 
ponents indicated that the payment 
record of handlers in the two New 
England markets has been very good. No 
specific problems regarding late pay¬ 
ments were cited on the record. 

Although the prime interest rate at the 
time of the hearing was higher than pre¬ 
viously, such rate is now at a lower level. 4 


4 Official notice is taken of page 5 of the 
March 1975 Issue of “Survey of Current Busi¬ 
ness*' published by the UJ9. Department of 
Commerce. Social and Economic Statistics 
Administration, Bureau of Economic Analy¬ 
sis. 
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In view of this, the adoption of a higher 
charge under the merged order on over¬ 
due obligations is not appropriate. It 
should be noted that the present charge 
in New England already exceeds the 
charge applicable under most Federal 
orders, and none is higher. 

14. Settlement of payment errors. The 
Boston order provisions regarding the 
settlement of payment errors should be 
retained in essentially their present 
form. 

A basic part of the market administra¬ 
tor’s responsibilities is to audit handlers’ 
records to verify that each handler has 
made accurate reports and proper pay¬ 
ments to the market administrator and 
to producers. It is not unusual for such 
audits to disclose an error in a handler’s 
obligation, with a payment adjustment 
due either to or from the handler. Both 
the Connecticut and Boston orders now 
prescribe a time schedule for settling 
such payment errors. 

As adopted herein, the merged order 
would require that any audit billings 
made to a handler by the 10th day of the 
month would be due on or before the 
18th day of the month. Audit credits due 
a handler from the producer-settlement 
fund, if determined by the 10th of the 
month, would be due by the 20th of the 
month. These dates coincide with the 
dates by which monthly equalization 
payments to and from the producer- 
settlement fund are made by handlers 
and the market administrator. 

A handler representative asked that 
handlers be given at least 25 days to re¬ 
view audit billings issued by the market 
administrator. He proposed that only 
those billings issued prior to the current 
month be due that month, and then not 
until the 25th of the month. Proponent 
indicated that such a schedule would 
facilitate the working arrangement he 
now has with a handler in the Connecti¬ 
cut market. This includes making out 
the handler’s report and reviewing any 
audit billings prior to the handler’s set¬ 
tlement of the billings with the market 
administrator. Proponent claimed that 
he customarily is not at the handler’s 
plant between the 10th and 18th of the 
month, a time under the adopted sched¬ 
ule when audit adjustments might need 
to be reviewed. 

The problem described by proponent 
does not warrant a change in the audit 
billing schedule. The present schedule 
has been applicable for quite some time 
and apparently has been a satisfactory 
arrangement for the industry. No other 
objections regarding this schedule were 
expressed at the hearing. From the rec¬ 
ord, it appears that there are alterna¬ 
tives available to proponent for accom¬ 
modating his problem that do not re¬ 
quire a change in the order provisions. 
The record indicates that he is aware of 
such alternatives and they need not be 
outlined here. 

15. Rate of marketing service deduc¬ 
tion. The merged order should continue 
the maximum deduction from producer 
payments of 3 cents per hundredweight 
for marketing services furnished by the 
market administrator to producers for 


whom a cooperative association is not 
performing similar services. The individ¬ 
ual orders now provide for a maximum 
deduction of 3 cents per hundredweight 
for marketing services, with a lesser de¬ 
duction permitted if found appropriate. 
The maximum 3-cent rate has been col¬ 
lected under both orders during the past 
several years. , 

Cooperatives proposed that the merged 
order provide for a maximum deduction 
for marketing services of 5 cents per 
hundredweight. Proponents indicated 
that under the current inflationary con¬ 
ditions the higher permissible deduc¬ 
tion is necessary to assure the continu¬ 
ation of an adequate marketing service 
program. No financial data were pre¬ 
sented, however, regarding the opera¬ 
tion of the current program. 

A handler who receives milk from a 
substantial number of producers who are 
not members of a cooperative association 
indicated that any increase in deduc¬ 
tions for marketing services should be 
based on a demonstrated need for 
greater financial support for carrying out 
the marketing service program. 

No information to substantiate the 
need for such an increase was provided 
at the hearing. Hence, there is no basis 
on this record to increase the maximum 
rate of deductions under the order. Ac¬ 
cordingly. the proposal is denied. 

In their exceptions, cooperatives con¬ 
tended that a higher rate is justified 
since no significant reserve funds are 
being accumulated under the present 
marketing service programs. This, in it¬ 
self, is not necessarily an indication that 
a higher rate of deduction is necessary. 
A change in such rate should be based 
on information regarding actual limita¬ 
tions on the program because of insuf¬ 
ficient funds. 

16. Increasing the producer-settlement 
fund reserve. The Boston order now pro¬ 
vides that part of the monthly pool value 
be set aside to maintain a reserve in the 
producer-settlement fund. This deduc¬ 
tion is between 4 and 5 cents per hun¬ 
dredweight of milk. This reserve is used 
for making payments to handlers on the 
basis of audit adjustments, and also as 
limited protection against late payments 
to producers in the event a handler is 
late in settling with the producer-set¬ 
tlement fund. The order specifies that 
when the next month’s blended price is 
computed, any remaining unobligated 
balance in the reserve fund shall be in¬ 
cluded in that month’s pool value. 

Similar procedures are prescribed by 
the Connecticut order. However, in this 
case, only one-half of the unobligated 
balance is added back to the pool value 
each month. 

Cooperatives proposed that the latter 
procedure be used under the merged or¬ 
der rather than the arrangement now 
applicable in the Boston market. In this 
way, the reserve fund would be main¬ 
tained at nearly twice the amount as 
under the Boston procedure. There was 
no opposition from producers to the 
proposal. 

In view of the general trend toward 
fewer but larger processing operations. 


it appears reasonable that a somewhat 
larger reserve fund be maintained than 
would result from a continuation of the 
Boston order provisions. This will tend 
to assure all necessary payments from 
the producer-settlement fund on a timely 
basis. 

In this connection, the merged order 
should provide that if the unobligated 
balance in the producer-settlement fund 
is insufficient for making the equaliza¬ 
tion payments to handlers, the market 
administrator shall reduce uniformly 
such payments. The payments should 
then be completed as soon as the funds 
are available. In similar manner, a han¬ 
dler should be permitted to reduce uni¬ 
formly his payments to producers if the 
market administrator is late in making 
full payment to the handler from the 
producer-settlement fund. 

This procedure is provided in the pres¬ 
ent Connecticut order. It is not in the 
Boston order and was not proposed for 
the merged order. Proponents of the 
merged order contended that such pro¬ 
visions are unnecessary since the mar¬ 
ket administrator has never made a late 
payment from the producer-settlement 
fund under either order. 

The very favorable payment record 
does not preclude, of course, a late-pay- 
ment situation from occurring in the 
future. For this reason, the provisions 
outlined above should be included in the 
merged order. This way, the situation 
may be dealt with under the terms of the 
order rather than on the basis of an 
administrative ruling. 

The merged order also should provide 
that the market administrator may use 
monies due a handler from the producer- 
settlement fund to offset unpaid amounts 
that the handler owes to either the pro¬ 
ducer-settlement fund, the administra¬ 
tive expense fund, or the marketing serv¬ 
ice fund. The present orders permit an 
offset of just the amount due the pro¬ 
ducer-settlement fund. Cooperatives 
urged the broader offset provisons 
adopted herein. There was no opposition 
to the proposal. 

It is essential to the functioning of an 
order that all obligations of a handler be 
paid at the prescribed times. Should a 
handler be delinquent in the payment of 
an order obligation, the market admin¬ 
istrator must take whatever steps are 
necessary to obtain payment from the 
handler. It would be totally inconsistent 
in this situation to require a payment to 
the delinquent handler when the handler 
in fact owes money to the market admin¬ 
istrator. In this case, there is no basis for 
limiting the offset to just those payments 
associated with the same fund. It is just 
as essential that amounts due the mar¬ 
keting service fund or the administrative 
expense fund be collected as those due 
the producer-settlement fund. 

17. Handler reports. The reporting 
provisions of the Boston order should be 
retained under the merged order with 
minor changes. As proposed by the co¬ 
operatives, the order should include pro¬ 
visions for the reporting of dumpage by 
handlers. Each handler who dumps fluid 
milk products should be required to give 
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the market administrator, at his request 
and in accordance with his instructions, 
advance notice of the handler's intention 
to dump such products and the quantities 
involved. This will give the market ad¬ 
ministrator an opportunity to verify the 
dumping if he chooses to do so. If the 
market administrator considers that sup¬ 
plemental reports of such dumpage are 
necessary, he may require the handler to 
file them. 

Certain reports to the market admin¬ 
istrator concerning so-called producer 
additions and withdrawals should be 
simplified. Each handler should report to 
the market administrator by the 15th 
day after the end of the month appli¬ 
cable information with respect to pro¬ 
ducers from whom the handler started 
or stopped receiving milk and changes in 
farm locations and farm operators. Pres¬ 
ently, the two orders require more fre¬ 
quent reporting with respect to these 
matters. 

The merged order should require han¬ 
dlers who receive milk from producers to 
provide such producers certain informa¬ 
tion regarding the weights and tests of 
the milk received. In the case of pro¬ 
ducers shipping bulk tank milk, a receipt 
showing the farm tank measurement and 
the conversion to pounds should be left 
with the producer each time milk is 
picked up by the handler. If milk is 
picked up in cans, the producer should be 
notified of the quantity received within 
3 days after receipt of the milk. 

Neither order now requires that bulk 
tank weight slips be left at the farm 
when the milk is picked up. However, this 
is a common practice among New Eng¬ 
land handlers and will not be a new pro¬ 
cedure for most of them. Providing for 
this procedure under the order will as¬ 
sure all bulk tank producers of a timely 
record of the quantities of milk being 
marketed. 

Recognition should be given to the use 
of fresh milk samples for determining 
the butterfat test of a producer’s milk. 
Presently, the orders require that han¬ 
dlers notify producers of the test results 
determined from composite milk samples. 
About half of the producer milk under 
the two orders is now tested from fresh 
milk samples, and the practice is ex¬ 
pected to increase. It is appropriate, 
therefore, that a handler be required to 
notify each of his producers of the av¬ 
erage butterfat test for the month as de¬ 
termined from the fresh milk samples 
for each such producer. Notification 
should be in writing within 10 days after 
the end of the month. Because 10-day 
sampling periods are being used, it is 
Possible that some handlers may notify 
producers of their butterfat tests at the 
end of each period. In this case, there is 
no need for the notice to the producer 
indicating his average test for the month, 
ana this should not be required in this 
situation. 

18. Merger of the administrative ex - 
Pense rnarketing service, and producer- 
ettlement funds. To accomplish the 
merger of the two New England orders 
th ^ J e * y anc * suitably, the reserves in 
me administrative expense funds that 
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have resulted under the individual orders 
should be combined. Similar procedure 
should be followed with respect to the 
marketing service and producer-settle¬ 
ment fund reserves of the individual or¬ 
ders. Any liabilities of such funds under 
the individual orders should be paid 
from the appropriate new fund estab¬ 
lished under the merged order. Similarly, 
obligations that are due the several funds 
under the individual orders should be 
paid to the appropriate combined fund 
under the merged order. 

The money paid to the administrative 
expense fund is each handler’s propor¬ 
tionate share of the cost of administer¬ 
ing the order. It is anticipated that all 
handlers currently regulated under the 
individual orders will continue to be reg¬ 
ulated under the merged order. In view 
of this, it would be an unnecessary ad¬ 
ministrative and financial burden to allo¬ 
cate back to handlers the reserve funds 
under the individual orders and then 
accumulate an adequate reserve for the 
merged order. It would be equitable and 
more efficient to combine the administra¬ 
tive monies accumulated under the indi¬ 
vidual orders and to pay any liabilities 
against such funds from the consolidated 
fund of the merged order. 

The money accumulated in the mar¬ 
keting service funds of the individual 
orders is that which has been paid by 
producers for whom the market adminis¬ 
trator is performing services. The pro¬ 
ducers who have contributed to the mar¬ 
keting service fund of each order are 
expected to continue to supply milk for 
the New England market. The consoli¬ 
dation of the reserves in the individual 
marketing service funds is therefore ap¬ 
propriate in view of the continuation of 
the marketing service program for these 
producers under the merged order. 

The producer-settlement fund bal¬ 
ances of the two orders should be com¬ 
bined so that the producer-settlement 
fund under the merged order may be 
continued without interruption. The pro¬ 
ducers currently supplying the individ¬ 
ual markets are expected to continue to 
supply milk for the merged New England 
market. Thus, monies now in the pro¬ 
ducer-settlement funds of the individ¬ 
ual orders will be reflected in the uniform 
prices of the producers who will benefit 
from the merged order. The combined 
fund will also serve as a contingency fund 
from which money will be available to 
meet obligations (resulting from audit 
adjustments and otherwise) accruing 
under one or the other of the separate 
funds. 

19. Changes in the New York-New Jer¬ 
sey order. Proposed amendments to the 
New York-New Jersey order (Order 2) 
were limited basically to those provisions 
that now contain references to the Con¬ 
necticut order. Such references have been 
necessary to implement the special pric¬ 
ing arrangement between the Connecti¬ 
cut and New York-New Jersey orders 
known as the Connecticut order differen¬ 
tial. The concept of this arrangement 
has been explained under Issue 11, which 
deals at length with the Connecticut or¬ 
der differential. In conjunction with their 
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proposal to continue this special pricing 
arrangement, the cooperatives proposed 
that the references in Order 2 to the 
Connecticut order be changed to reflect 
the adoption of the New England order. 

Since it has been concluded that this 
special pricing arrangement should not 
apply under the merged order, it is nec¬ 
essary to make certain conforming 
changes in Order 2. These include the 
revocation of § 1002.52, which sets forth 
the amount of the Connecticut order dif¬ 
ferential, and the several references to 
Part 1015, which is the Connecticut 
order. 

Additional consideration was given at 
the hearing to the modification or dele¬ 
tion of one of the pooling provisions of 
Order 2. The order now provides in 
§ 1002.28(f) (3) that a plant that was a 
pool plant under the Connecticut order 
in each of the months of July through 
November shall not be a temporary pool 
plant under Order 2 during the following 
months of December through June. This 
provision was adopted to preclude a sup¬ 
ply plant that was pooled in the Connect¬ 
icut market during the short-production 
season from becoming a pool plant in 
the New York-New Jersey market dur¬ 
ing the period of heavy production when 
the milk is not needed. 

The merger of the Connecticut order 
with the Boston order makes some action 
regarding this provision appropriate 
since the provision specifically relates to 
the Connecticut order. As generally urged 
by witnesses at the hearing, the pooling 
provisions should be revoked. The pro¬ 
vision was intended to have applicability 
only to plants associated with the Con¬ 
necticut market, not to other markets. 
Actually, the provision is not being used 
since there are no supply plants pooled 
under the Connecticut order. Although 
the provision could be changed to apply 
to the merged order, there is little prac¬ 
tical use for doing so. Since producer 
prices in the New England markets have 
been higher than producer prices in the 
New York-New Jersey market, and this 
likely will continue under the merged or¬ 
der, there will be no incentive for supply 
plants to become pooled in the Order 2 
market. 

In addition, the merged order provides 
automatic pool plant status during the 
months of December through June for 
any supply plant that qualified as a pool 
supply plant in each of the immediately 
preceding months of July through 
November. Since the merged order pro¬ 
vides continuing pool plant status in the 
flush milk production months for a sup¬ 
ply plant furnishing the market’s needs 
in the months of short milk production, 
such a plant should not be considered 
as a pool plant under Order 2 during the 
months in which such a plant is afforded 
automatic pool status under the merged 
order. 

Rulings on Proposed Findings and 
Conclusions 

Briefs and proposed findings and con¬ 
clusions were filed on behalf of certain 
interested parties. These briefs, proposed 
findings and conclusions and the evi- 
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dence in the record were considered in 
making the findings and conclusions set 
forth above. To the extent that the sug¬ 
gested findings and conclusions filed by 
interested parties are inconsistent with 
the findings and conclusions set forth 
herein, the requests to make such find¬ 
ings or reach such conclusions are denied 
for the reasons previously stated in this 
decision. 

General Findings 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and determi¬ 
nations previously made in connection 
with the issuance of each of the afore¬ 
said orders and of the previously issued 
amendments thereto; and all of said pre¬ 
vious findings and determinations are 
hereby ratified and affirmed, except in¬ 
sofar as such findings and determina¬ 
tions may be in conflict with the findings 
and determinations set forth herein. 

The following findings are hereby 
made with respect to the tentative mar¬ 
keting agreement and the order for the 
proposed New England marketing area: 

(a) The tentative marketing agree¬ 
ment and the order for the New England 
marketing area, which amends and 
merges the Boston Regional and Con¬ 
necticut orders, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the Act ; 

(b) The parity prices of milk as de¬ 
termined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which af¬ 
fect market supply and demand for milk 
in the New England marketing area, and 
the minimum prices specified in the ten¬ 
tative marketing agreement and the or¬ 
der for the New England marketing area 
are such prices as will reflect the afore¬ 
said factors, insure a sufficient quantity 
of pure and wholesome milk, and be in 
the public interest; 

(c) The tentative marketing agree¬ 
ment and the order for the New England 
marketing area will regulate the han¬ 
dling of milk in the same manner as, 
and will be applicable only to persons in 
the respective classes of industrial and 
commercial activity specified in, the mar¬ 
keting agreements upon which a hearing 
has been held ; 

(d) All milk and milk products han¬ 
dled by handlers, as defined in the tenta¬ 
tive marketing agreement and the order 
for the New England marketing area are 
in the current of interstate commerce or 
directly burden, obstruct, or affect inter¬ 
state commerce in milk or its products; 
and 

(e) It is hereby found that the neces¬ 
sary expense of the market administrator 
for the maintenance and functioning of 
such agency will require the payment by 
each handler, as his pro rata share of 
such expense, 4 cents per hundredweight, 
or such lesser amount as the Secretary 
may prescribe, with respect to milk speci¬ 
fied in § 1001.85 of the tentative market¬ 
ing agreement and the order for the New 
England marketing area. 

The following findings are hereby made 
with respect to the tentative marketing 


agreement and the order for the New 
York-New Jersey marketing area: 

(a) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the Act; 

(b) The parity prices of milk as deter¬ 
mined pursuant to section 2 of the Act 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the marketing area, and the minimum 
prices specified in the tentative market¬ 
ing agreement and the order, as hereby 
proposed to be amended, are such prices 
as will reflect the aforesaid factors, in¬ 
sure a sufficient quantity of pure and 
wholesome milk, and be in the public 
interest; and 

(c) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, will regulate the han¬ 
dling of milk in the same manner as. and 
will be applicable only to persons in the 
respective classes of industrial and com¬ 
mercial activity specified in, a marketing 
agreement upon which a hearing has 
been held. 

Rulings on Exceptions 

In arriving at the findings and conclu¬ 
sions, and the regulatory provisions of 
this decision, each of the exceptions re¬ 
ceived was carefully and fully considered 
in conjunction with the record evidence. 
To the extent that the findings and con¬ 
clusions. and the regulatory provisions 
of this decision are at variance with any 
of the exceptions, such exceptions are 
hereby overruled for the reasons pre¬ 
viously stated in this decision. 

Marketing Agreement and Orders 

Annexed hereto and made a part here¬ 
of are two documents, a Marketing 
agreement regulating the handling of 
milk, and an order amending and merg¬ 
ing the orders regulating the handling of 
milk in the Boston Regional and Con¬ 
necticut marketing areas. Also annexed 
hereto and made a part hereof are two 
additional documents, a marketing 
agreement regulating the handling of 
milk, and an ORDER amending the or¬ 
der regulating the handling of milk in 
the New York-New Jersey marketing 
area. Such documents have been decided 
upon as the detailed and appropriate 
means of effectuating the foregoing con¬ 
clusions. 

It is hereby ordered, That this entire 
decision, except the attached marketing 
agreements, be published in the Federal 
Register. The regulatory provisions of 
the marketing agreements are identical 
with those contained in the respective 
orders as hereby proposed to be amended 
bv the attached orders which are pub¬ 
lished with this decision. 

Determination of Producer Approval 
and Representative Period 

September 1975 is hereby determined 
to be the representative period for the 
purpose of ascertaining: 

(1) Whether the issuance of the New 
England order, which amends and 


merges the orders, as amended, regulat¬ 
ing the handling of milk in the Boston 
Regional and Connecticut marketing 
areas, is approved or favored by pro¬ 
ducers, as defined under the terms of the 
attached New England order, who dur¬ 
ing such representative period were en¬ 
gaged in the production of milk for sale 
within the marketing area defined in the 
attached New England order; and 

(2) Whether the issuance of the order, 
as amended and as hereby proposed to be 
amended, regulating the handling of 
milk in the New York-New Jersey mar¬ 
keting area, is approved or favored by 
producers, as defined under the terms of 
the New York-New Jersey order <as 
amended and as hereby proposed to be 
amended), who during such representa¬ 
tive period were engaged in the produc¬ 
tion of milk for sale within the New 
York-New Jersey marketing area. 

Signed at Washington. D.C., on: Janu¬ 
ary 26.1976. 

Richard L. Feltner, 
Assistant Secretary. 

Order 1 amending and merging the or¬ 
ders, regulating the handling of milk in 
the Boston Regional and Connecticut 
marketing areas. 

Findings and Determinations 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and deter¬ 
minations previously made in connection 
with the issuance of each of the afore¬ 
said orders and of the previously issued 
amendments thereto; and all of said 
previous findings and determinations are 
hereby ratified and affirmed, except in¬ 
sofar as such findings and determina¬ 
tions may be in conflict with the findings 
and determinations set forth herein. 

(a) Findings. A public hearing was 
held upon certain proposed amendments 
to the tentative marketing agreements 
and to the orders regulating the han¬ 
dling of milk in the Boston Regional and 
Connecticut marketing areas. The hear¬ 
ing was held pursuant to the provisions 
of the Agricultural Marketing Agreement 
Act of 1937, as amended (7 US.C. 601 et 
seq.), and the applicable rules of prac¬ 
tice and procedure (7 CFR Part 900 >. 

Upon the basis of the evidence intro¬ 
duced at such hearing and the record 
thereof, it is found that: 

(1) The New England order, which 
amends and merges the aforesaid orders, 
and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, as de¬ 
termined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which af¬ 
fect market supply and demand for milk 
in the New England marketing area, and 
the minimum prices specified in the New 


1 This order shall not become effective un¬ 
less and until the requirements of § 900.14 
of the rules of practice and procedure gov¬ 
erning proceedings to formulate marketing 
agreements and marketing orders have been 
met. 
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England order are such prices as will re¬ 
flect the aforesaid factors, insure a suf¬ 
ficient quantity of pure and wholesome 
milk, and be in the public interest; 

(3) The New England order regulates 
the handling of milk in the same man¬ 
ner as, and is applicable only to persons 
in the respective classes of industrial or 
commercial activity specified in, the 
marketing agreements upon which a 
hearing has been held; 

(4) All milk and milk products han¬ 
dled by handlers, as defined in the New 
England order, are in the current of in¬ 
terstate commerce or directly burden, ob¬ 
struct, or affect interstate commerce in 
milk or its products; and 

(5) It is hereby found that the neces¬ 
sary expense of the market administrator 
for the maintenance and functioning of 
such agency will require the payment by 
each handler, as his pro rata share of 
such expense, 4 cents per hundredweight, 
or such lesser amount as the Secretary 
may prescribe, with respect to milk speci¬ 
fied in § 1001.85 of the attached New 
England order. 

Order relative to handling. It is there¬ 
fore ordered that on and after the ef¬ 
fective date hereof the orders regulating 
the handling of milk in the Boston Re¬ 
gional and Connecticut marketing areas 
'Parts 1001 and 1015, respectively) shall 
be amended and merged into one order. 
Part 1015 is thereby superseded, and such 
vacated part designation shall be re¬ 
served for future assignment. The han¬ 
dling of milk in the merged marketing 
area, to be designated as the “New Eng¬ 
land Marketing Area" (Part 1001), shall 
be in conformity to and in compliance 
with the terms and conditions of the 
following attached order: 

The provisions of the proposed mar¬ 
keting agreement and order amending 
and merging the aforesaid orders con¬ 
tained in the recommended decision is¬ 
sued by the Administrator on September 
30, 1975. and published in the Federal 
Register on October 8, 1975 (40 FR 
47316). shall be and are the terms and 
provisions of this order and are set forth 
in full herein, subject to the following 
modifications: 

Changes are made in 5 § 1001.5a (intro¬ 
ductory text). 1001.5b (d) (1) and (2) 
and (e), 1001.11(c), 1001.12, and 1001.45 


P ^SL 1001 ~ MILK ,N THE NEW 
ENGLAND MARKETING AREA 


Sec. 

1001.1 


General Provisions 
General Provisions. 


Sco 

1001.9 Handler. 

1001.10 Producer-handler. 

1001.11 Dairy farmer for other markets. 

1001.12 Producer. 

1001.13 Producer milk. 

1001.14 Pool milk. 

1001.15 Diverted milk. 

1001.16 Exempt milk. 

1001.17 Fluid milk product. 

1001.18 Cream. 

1001.19 Filled milk. 

1001.20 Cooperative association. 

Reports 

1001.30 Monthly reports of receipts and 

utilization. 

1001.31 Other reports of receipts and utili¬ 

zation. 

1001.32 Reports regarding individual pro¬ 

ducers and dairy farmers. 

1001.33 Notices to producers. 

Classification of Milk 

1001.40 Classes of utilization. 

1001.41 Classification of Inventories. 

1001.42 Classification of fluid milk products 

moved to plants. 

1001.43 Assignment of receipts to classes— 

in general. 

1001.44 Initial assignments to Class I milk. 

1001.45 Initial assignments to Class n milk. 

1001.46 Special assignments at pool distrib¬ 

uting plants. 

1001.47 Additional assignments to Class I 

and Class II milk. 

1001.48 Market administrator’s report con¬ 

cerning classification. 

Class Prices 

1001.50 Class prices. 

1001.51 Basic formula price. 

1001.52 Plant location adjustments. 

1001.53 Determination of applicable zone 

locations for pricing purposes. 

1001.54 Announcement of class prices. 

1001.55 Equivalent price. 

Blended Price 

1001.60 Computation of value of fluid milk 

products at class prices. 

1001.61 Computation of basic blended 

price. 

1001.62 Announcement of blended prices 

and butterfat differential. 

Payments for Milk 

1001.70 Producer-settlement fund. 

1001.71 Handlers’ producer-settlement fund 

debits and credits. 

1001.72 Payments to and from the producer- 

settlement fund. 

1001.73 Payments to producers. 

1001.74 Payments to cooperative associa¬ 

tions. 

1001.75 Statements to producers. * 

1001.70 Butterfat differential. 

1001.77 Adjustment of accounts. 

1001.78 Charges on overdue accounts. 

Administrative Assessment and Marketing 
Service Deduction 


1001.2 

10013 

1001.4 

1001.5 
1001.5a 
1001.5b 
1001.5c 

1001.6 

1001.7 

1001.8 


Definitions 

New England marketing area. 

Route disposition. 

Plant. 

Pool plant. 

Distributing plant. 

Supply plant. 

Cooperative association plant lo¬ 
cated In the marketing area. 

Exempt distributing plant. 

Distributing plant for unregulated 
markets. 

Regulated plant under another Fed¬ 
eral order. 


1001.85 Assessment for order administra¬ 

tion. 

1001.86 Deduction for marketing services. 

Authority: The provisions of this Part 
1001 are issued under Sections 1-19, 48 Stat. 
31. as amended: 7 U.8.C. 601-674. 

General Provisions 

§ 1001.1 General provisions. 

The terms, definitions, and provisions 
in Part 1000 of this chapter are hereby 
incorporated by reference and made a 
part of this order. 


Definitions 

§ 1001.2 New England marketing area. 

“New England marketing area,” here¬ 
inafter called the “marketing area,” 
means all territory within the bound¬ 
aries of the places set forth below, all 
waterfront facilities connected therewith 
and craft moored thereat, and all terri¬ 
tory therein occupied by any govern¬ 
mental installation, institution, or other 
similar establishment; 

Connecticut 

All of the State of Connecticut. 
Massachusetts 

Counties: 

Barnstable. 

Bristol. 

Dukes. 

Essex. 

Franklin (except the towns of New Salem, 
Orange, and Warwick). 

Hampden (except the towns of Brimfleld. 

Monson, Palmer, and Wales). 

Hampshire (except the town of Ware). 
Middlesex. 

Norfolk. 

Plymouth. 

Suffolk. 

Worcester (except the towns of Athol. 
Barre, Douglas, East Brookfield, Hard¬ 
wick, New Braintree. North Brookfield. 
Northbridge, Petersham, Phl'.lipston. 
Royalston, Templeton. Uxbridge. Warren, 
West Brookfield, and Wlnchendon). 

New Hampshire 

Counties: 

Belknap. 

Cheshire. 

Grafton (the towns of Ashland, Bridge- 
water, Bristol, Holderness. and Plymouth 
only). 

HUlsborough. 

Merrimack. 

Rockingham. 

Strafford. 

Sullivan (except the town of Plainfield). 
Rhode Island 

All cities and towns except New Shoreham 
(Block Island). 

Vermont 

Counties: 

Bennington (the towns of Landgrove, Peru, 
and Winhall only). 

Windham (except Somerset). 

9 Windsor (the towns of Andover, Baltimore. 
Cavendish, Chester. Ludlow, Plymouth, 
Reading. Springfield, Weathersfleld, Wes¬ 
ton, West Windsor, and Windsor only). 

§1001.3 Route disposition. 

“Route disposition” means distribution 
of Class I milk by a handler to retail or 
wholesale outlets, which include vending 
machines but do not include plants or 
distribution points. The route disposition 
of a handler shall be attributed to the 
processing and packaging plant from 
which the Class I milk Is moved to retail 
or wholesale outlets without intermedi¬ 
ate movement to another processing and 
packaging plant. 

§ 1001.4 Plant. 

“Plant” means the land and buildings, 
together with their surroundings, facil¬ 
ities, and equipment, constituting a single 
operating unit or establishment that is 
operated by one or more persons engaged 
in the business of handling fluid milk 
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products for resale or manufacture into 
milk products and used for the handling 
or processing of milk or milk products. 
The term “plant” shall not include: 

(a) Distribution points (separate 
premises used primarily for the transfer 
to vehicles of packaged fluid milk prod¬ 
ucts moved there from processing and 
packaging plants); or 

(b) Bulk reload points (separate 
premises used for the transfer of milk 
en route from dairy farmers’ farms to a 
plant, at which premises facilities for 
washing and sanitizing cans or tank 
trucks are not maintained and used). 

§ 1001.5 Pool plant. 

“Pool plant” means any plant that 
meets the applicable conditions for pool 
plant status under 5§ 1001.5a, 1001.5b, or 
1001.5c. However, if the market adminis¬ 
trator determines that a specified propor¬ 
tion or quantity of the receipts from dairy 
farmers and of pool milk from other 
sources handled at a plant is not avail¬ 
able for Class I use because there is in 
force an unconditional contract for the 
plant to supply fluid milk products for 
Class n use, the plant shall not be a pool 
plant for the month in which the market 
administrator notifies the handler of the 
determination and for any subsequent 
month in which the contract is in force 
for any part of the month. 

§ 1001.5a Distributing plant. 

Each processing and packaging plant 
(other than a producer-handler's plant 
under any Federal order, a regulated 
plant under another Federal order, or an 
exempt distributing plant under § 1001.6 

(b) ) shall be a pool distributing plant in 
any month in which it meets the condi¬ 
tions specified in this section. Receipts 
and disposition of filled milk shall be 
excluded in determining whether a plant 
has met these conditions. 

(a) Its total Class I disposition in the 
month, or in either of the 2 preceding 
months, is not less than 40 percent of 
its total receipts of fluid milk products in 
the corresponding month. 

(b) Its route disposition in the market¬ 
ing area in the month: 

(1) Is not less than 10 percent of its 
total receipts of fluid milk products; 

(2) Exceeds its route disposition in any 
other Federal marketing area; and 

(3) Exceeds 700 quarts on any day or a 
daily average of 300 quarts. 

§ 1001.5b Supply plant. 

Each plant (other than a plant de¬ 
scribed in paragraph (e) of this section) 
shall be a pool supply plant in any month 
in which it meets the conditions specified 
in paragraph (a). and in paragraph (b), 

(c) , or (d), of this section. Receipts and 
disposition of filled milk shall be excluded 
in determining whether a plant has met 
these conditions. For the purposes of this 
section, milk received at a plant from a 
cooperative association in its capacity as 
a handler under $ 1001.9(d) shall be con¬ 
sidered as having been received at that 
plant from dairy farmers’ farms. 

(a) It is a plant at which facilities are 
maintained and used for washing and 
sanitizing cans or tank trucks and to 
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which milk is moved from dairy 
farmers’ farms in cans and is there ac¬ 
cepted. weighed or measured, sampled, 
and cooled, or to which milk is moved 
from dairy farmers’ farms in tank trucks 
and is there transferred to stationary 
equipment or to other vehicles. 

(b) It is a plant from which in the 
month of July at least 15 percent, and in 
any month of August through November 
at least 25 percent, of its total receipts of 
milk from dairy farmers’ farms is shipped 
as fluid milk products, other than as di¬ 
verted milk, to pool distributing plants. 

(c) For any month of July through 
November, it is one of a group of plants 
that meets the conditions specified in this 
paragraph. 

(1) The handler’s written request for 
continuation of pool supply plant status, 
which the plant held under his operation 
in the preceding month, is received by 
the market administrator on or before 
the 16th day of the month. 

(2) The group of plants, considered as 
a unit, meets the shipping requirements 
specified in paragraph (b) of this sec¬ 
tion. 

(3) To qualify as a pool supply plant 
under this paragraph in November of any 
year, the plant, considered individually, 
shall have met the shipping requirements 
specified in paragraph (b) of this section 
in one of the months of July through 
October of that year. 

(4) For the purposes of this paragraph, 
any supply plant operated by a coopera¬ 
tive association that is also a handler 
under § 1001.9(d) may be considered as 
one of a group of plants. In that event, 
the group’s total receipts of milk from 
dairy farmers’ farms shall be the total of 
such receipts by the association other 
than at any of its plants that is not one 
of the group, and the group’s qualifying 
shipments shall consist of the qualifying 
shipments from the plants in the group 
plus the quantity of milk moved from 
farms of its members to pool distributing 
plants by the association in its capacity 
as a handler under § 1001.9(d). 

(d) For any month of December 
through June, it is a plant from which at 
least 15 percent of its total receipts of 
milk from dairy farmers’ farms is shipped 
as fluid milk products, other than as di¬ 
verted milk, to pool distributing plants, 
or it is a plant that meets the require¬ 
ments for automatic pool plant status 
specified in this paragraph. The auto¬ 
matic pool plant status of a plant shall 
be revoked for any month for which the 
market administrator has received the 
handler’s written request for revocation 
on or before the 16th day of that month. 
In that event, the plant shall not have 
automatic pool plant status in any sub¬ 
sequent month of the current December 
through June period. 

(1) The plant was a pool supply plant 
under this order or the Boston Regional 
or Connecticut orders in each of the pre¬ 
ceding months of July through Novem¬ 
ber; or 

(2) The plant was a pool supply plant 
under this order or the Boston Regional 
or Connecticut orders in at least two of 
the preceding months of July through 
November and would have been such a 


plant in all other months in that period 
had it not been a pool plant under the 
New York-New Jersey Federal order 

(e) No plant shall be a pool supply 
plant in any month in which it is op¬ 
erated as: 

(1) A pool distributing plant; 

(2) An exempt distributing plant un¬ 
der § 1001.6(b); 

(3) The plant of a producer-handler 
under any Federal order; 

(4) A regulated plant under another 
Federal order if its Class I disposition 
of fluid milk products, except filled milk, 
in the marketing area regulated by that 
order exceeds its shipments of fluid milk 
products, except filled milk, to pool dis¬ 
tributing plants under this order; or 

(5) A plant designated as a regular 
pool plant under the New York -New 
Jersey Federal order. 

§ 1001.5c Cooperative association plant 
located in the marketing area. 

Each plant, other than a plant oper¬ 
ated as a pool distributing plant or a 
pool supply plant, that is located in the 
marketing area and operated by a co¬ 
operative association shall be a pool 
plant in any month in which its route 
disposition does not exceed 2 percent of 
its total receipts of fluid milk products. 
Receipts and disposition of filled milk 
shall be excluded in determining whether 
a plant has met these conditions. 

§1001.6 Exempt distributing plant. 

“Exempt distributing plant” means: 

(a) A plant, other than a pool supply 
plant or a regulated plant under another 
Federal order, that meets all the re¬ 
quirements for status as a pool distribut¬ 
ing plant except that its route disposi¬ 
tion (exclusive of filled milk) in the 
marketing area in the month does not 
exceed 700 quarts on any day or a daily 
average of 300 quarts. 

(b) A plant that is operated by a gov¬ 
ernmental agency and from which there 
is route disposition in the marketing 
area. 

§ 1001.7 Distributing plant for unregu¬ 
lated markets. 

“Distributing plant for unregulated 
markets” means a processing and pack¬ 
aging plant from which the route dispo¬ 
sition outside any Federal marketing 
area amounts to more than 50 percent 
of its total receipts of fluid milk prod¬ 
ucts during the month. The term shall 
not apply to a pool plant, an exempt 
distributing plant, a producer -handler s 
plant under any Federal order, or a regu¬ 
lated plant under another Federal order. 

§ 1001.8 Regulated plant under another 
Federal order. 

“Regulated plant under another Fed¬ 
eral order” means a pool plant under 
another Federal order or any other plant 
at which all fluid milk products han¬ 
dled become subject to the classification 
and pricing provisions of another Fed¬ 
eral order. 

§ 1001.9 Handler. 

“Handler” means: . 

(a) Any person who operates a pooi 
plant; 
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(b) Any person who operates any 
other plant, or a pool bulk tank unit as 
defined under another Federal order, 
from which fluid milk products are dis¬ 
posed of, directly or indirectly, in the 
marketing area; 

(c) Any person who does not operate 
a plant but who engages in the busi¬ 
ness of receiving fluid milk products for 
resale and distributes to retail or whole¬ 
sale outlets packaged fluid milk products 
received from any plant described in 
paragraph (a) or (b) of this section; or 

(d) Any cooperative association with 
respect to the milk that is moved from 
farms in tank trucks operated by, or un¬ 
der contract to, the association to pool 
plants or as diverted milk to nonpool 
plants, other than a producer-handler’s 

' plant, for the account of, and at the di¬ 
rection of, the association. The associa¬ 
tion shall be considered as the handler 
who received the milk from the dairy 
farmers. However, the cooperative asso¬ 
ciation shall not be the handler with re¬ 
spect to the milk moved from any farm 
if the association and the operator of the 
pool plant to which milk from such farm 
is moved both submit a request in writ¬ 
ing, on or before the due date for filing 
the monthly reports of receipts and utili¬ 
zation, that the operator of the pool 
plant be considered as the handler who 
received the milk from the dairy farmer, 
and the pool plant operator’s request 
states that he is purchasing the milk 
from such farm on the basis of the farm 
bulk tank measurement readings and the 
butterfat tests of samples of the milk 
taken from the farm bulk tank. 

§ 1001.10 Producer-handler. 


“Producer-handler” means any person 
who, during the month, is both a dairy 
fanner and a handler and who meets the 
conditions specified in each of the para¬ 
graphs of this section. 

<a) He provides as his own enterprise 
and at his own risk the maintenance, 
care, and management of the dairy herd 
and other resources and facilities that 
he uses to produce milk, to process and 
package such milk at his own plant, and 
to distribute it as route disposition. 

(b) His own route disposition consti¬ 
tutes the majority of the route disposi¬ 
tion from his plant. 

(c) The quantity of route disposition 
hi the marketing area from his plant Is 
greater than In any other Federal mar¬ 
keting area. 


<d) He receives no fluid milk products 
except from his own production and pool 
Plants. If his receipts from own produc¬ 
tion and the total route disposition from 
T 5 Plant each exceed 4,300 pounds per 
oay for the month, his receipts from pool 
P ants are not in excess of 2 percent of 
receipts from own production. For 
^L P ™ es of thls Paragraph, his re- 
ceipts of fluid milk products shall include 
from plants of other persons at 
and w h°lesale outlets that are 
"***• Federal marketing area and 
Py him, an affiliate, or any per¬ 
son who controls or is controlled by him. 


§ 1001.11 Dairy farmer for other mar¬ 
kets. 

“Dairy fanner for other markets” 
means any dairy farmer described in 
this section. For the purposes of this sec¬ 
tion, the acts of any person who is an 
affiliate of, or who controls or is con¬ 
trolled by, a handler or dealer shall be 
considered as having been performed by 
the handler or dealer. Receipts from a 
“dairy farmer for other markets” under 
paragraphs (a), (b). and (c) of this sec¬ 
tion shall be considered as receipts from 
the unregulated plant at which the 
greatest quantity of his milk was re¬ 
ceived in the most recent month. 

(a) The term includes a dairy farmer 
with respect to milk that is purchased 
from him during the month by a dealer 
who operates a plant but does not op¬ 
erate a pool plant, if the milk is moved 
to a pool plant directly from the dalrv 
farmer’s farm. The term shall not apply 
to the dairy farmer, however, if all the 
nonpool milk purchased from him during 
the month by the same dealer is a re¬ 
ceipt of producer milk under the provi¬ 
sions of another Federal order or will 
be such if the dairy farmer is a producer 
under this order. 

(b) The term includes a dairy farmer 
with respect to milk that is purchased 
from him by a handler and moved to a 
pool plant or that is purchased from him 
by a cooperative association in its capac¬ 
ity as a handler under 8 1001.9(d), if 
that handler caused milk from the same 
farm to be moved as nonpool milk to any 
plant during the same month. The term 
shall not apply to the dairy farmer, how¬ 
ever, if all the nonpool milk is a receipt of 
producer milk under the provisions of 
another Federal order or will be such if 
the dairy farmer is a producer under this 
order or if all the nonpool milk is exclud¬ 
ed from producer milk under 8 1001.15. 

(c) The term Includes a dairy farmer 
with respect to milk that is received 
from him by a handler at a pool plant 
or that is purchased from him by 
a cooperative association in its capac¬ 
ity as a handler under 8 1001.9(d) dur¬ 
ing any of the months of December 
through June, under this order or the 
Boston Regional or Connecticut orders 
the handler caused nonpool milk from 
the same farm to be received during any 
of the preceding months of July through 
November at a plant that is not a pool 
plant under any Federal order in the 
current month. The term shall not apply 
to the dairy farmer, however, if all the 
nonpool milk was a receipt of producer 
milk under the provisions of another 
Federal order or represented receipts 
from own production by a producer- 
handler under any Federal order, or was 
excluded from producer miUr under 
§ 1001.15 or comparable provisions under 
the Boston Regional or Connecticut 
orders. 

(d) Notwithstanding the provisions of 
paragraphs (a), (b), and (c) of this sec¬ 
tion. the term shall apply to any dairy 
farmer with respect to milk moved from 


his farm to a handler's pool plant or pur¬ 
chased from him by a cooperative asso¬ 
ciation in its capacity as a handler under 
8 1001.9(d) during any month in which 
milk from that farm was received as base 
milk under another Federal order. 

§ 1001.12 Producer. 

“Producer” means a dairy farmer who 
produces milk that is moved, other than 
in packaged form, from his farm to a pool 
plant, or to any other plant as diverted 
milk. However, the term shall not in¬ 
clude: 

(a) A producer-handler under any 
Federal order; 

(b) A dairy farmer with respect to 
milk caused to be moved from his farm 
to a pool plant under this order by a 
handler under another Federal order if 
all of the dairy farmer’s milk so received 
is considered as a receipt from a producer 
under the provisions of the other Federal 
order; 

(c) A dairy farmer for other markets; 

(d) A dairy farmer who is a local or 
state government that has nonproducer 
status for the month under § 1001.16(c); 

(e> A dairy farmer who is a govern¬ 
mental agency that is operating an ex¬ 
empt distributing plant under 8 1001.6 
(b); 

(f) A dairy fanner with respect to 
salvage product assigned under 8 1001.45 

(e); 

(g) A dairy farmer with respect to 
milk that is excluded from producer milk 
under 8 1001.15; or 

(h) A dairy farmer with respect to 
milk that a handler causes to be moved 
from the dairy farmer’s farm to a regu¬ 
lated plant under another Federal order 
if any portion of such dairy farmer’s milk 
so moved is assigned to Class I milk under 
the provisions of such other order and 
all of the dairy farmer’s milk so moved 
is considered as producer milk under the 
other order. 

§1001.13 Producer milk. 

“Producer milk” means milk that the 
handler has received from producers. The 
quantity of milk received by a handler 
from producers shall include any miUr 0 f 
a producer that was not received at any 
plant but which the handler or an agent 
of the handler has accepted, measured, 
sampled, and transferred from the pro¬ 
ducer’s farm tank into a tank truck dur¬ 
ing the month. Such milk shall be con¬ 
sidered as having been received at the 
pool plant at which other milk from the 
same farm of that producer is received 
by the handler during the month, ex¬ 
cept that in the case of a cooperative as¬ 
sociation in its capacity as a handler 
under 8 1001.9(d), the milk shall be con¬ 
sidered as having been received at a 
plant in the zone location of the pool 
plant, or pool plants within the same 
zone, to which the greatest aggregate 
quantity of the milk of the cooperative 
association in such capacity was moved 
during the current month or the most 
recent month. 


FEDERAL REGISTER, VOL. 41, NO. 20—THURSDAY, JANUARY 29, 1976 






1482 


PROPOSED RULES 


§ 1001.14 Pool milk. 

“Pool milk” means fluid milk products 
(other than exempt milk) received or 
disposed of as specified in this section, 
except that with respect to filled milk 
the term shall include only the quantity 
proved to have been made from other 
fresh fluid milk products. 

(a) Receipts of producer milk: 

(b) Tlie following receipts of fluid milk 
products at pool plants (exclusive of re¬ 
ceipts from other pool plants, producer- 
handlers under any Federal order, ex¬ 
empt distributing plants, and receipts 
from regulated plants and pool bulk tank 
units under other Federal orders that are 
classified and priced under the other or¬ 
ders) : 

(1) Receipts at pool distributing plants 
from plants located outside the New 
England States and beyond zone 40; 

(2) Receipts at pool plants, other than 
pool distributing plants, to the extent as¬ 
signed to Class I milk under § 1001.45 
(g), from plants located outside the New 
England States and beyond zone 40; and 

(3) Receipts at pool plants, to the ex¬ 
tent assigned to Class I milk under 
§ 1001.45(h), from plants located within 
one of the New England States or in zone 
40 or a nearer zone, exclusive of bulk 
fluid milk products from distributing 
plants for unregulated markets; and 

(c) Route disposition in the marketing 
area from any processing and packaging 
plant (except a pool plant, a producer- 
handler’s plant under any Federal order, 
an exempt distributing plant, or a regu¬ 
lated plant under another Federal or¬ 
der). In determining the quantity of 
pool milk under this paragraph, the total 
quantity of route disposition in the mar¬ 
keting area from the plant first shall be 
reduced by the quantity of fluid milk 
products received at the plant during the 
month that is classified and priced as 
Class I milk or the equivalent thereof 
under any marketwide pool Federal or¬ 
der and that is not used to offset route 
disposition in any other Federal mar¬ 
keting area. 

§ 1001.15 Diverted milk. 

“Diverted milk” means milk, other 
than that excluded under § 1001.12 from 
being considered as received from a pro¬ 
ducer, that meets the conditions set forth 
in paragraph (a) or (b) of this section 
and is not excluded from diverted milk 
under paragraph (c) of this section. For 
purposes of this section, the terms “pro¬ 
ducer milk” and “pool plant” shall in¬ 
clude any milk or any plant that met 
the “producer milk” or “pool plant” def¬ 
initions of the Boston Regional and Con¬ 
necticut orders at the applicable time. 

(a) Milk that a handler in his capac¬ 
ity as the operator of a pool plant reports 
as having been moved from a dairy farm¬ 
er’s farm to the pool plant, but which he 
caused to be moved from the farm to an¬ 
other plant that is not a plant of a 
producer-handler, if the handler specifi¬ 
cally reports such movement to the other 
plant as a movement of diverted milk, 
and the conditions of paragraph (a)(1) 
or (2) of this section have been met. Milk 


that is diverted milk under this para¬ 
graph shall be considered to have been 
received at the pool plant from which it 
was diverted, but for pricing purposes the 
location adjustments for the zone loca¬ 
tion specified in § 1001.53 shall be used. 

(1) During any 2 months subsequent 
to July of the preceding calendar year, or 
during the current month, on more than 
half of the days on which the handler 
caused milk to be moved from the dairy 
farmer’s farm during the month, all of 
the milk that the handler caused to be 
moved from that farm was physically 
received as producer milk at the han¬ 
dler’s pool plant or at another of the 
handler’s pool plants that is no longer 
operated as a plant. 

(2) During the current month and not 
more than 5 other months subsequent to 
July of the preceding calendar year, milk 
from the dairy farmer’s farm was re¬ 
ceived at or diverted from the handler’s 
pool plant as producer milk, and during 
the current month all of the milk from 
that farm that the handler reported as 
diverted milk was moved from the farm 
in a tank truck in which it was inter¬ 
mingled with milk from other farms, the 
milk from a majority of which farms was 
diverted from the same pool plant in ac¬ 
cordance with the preceding provisions of 
this paragraph. 

(b) Milk that a cooperative association 
in its capacity as a handler under § 1001.- 
9(d) caused to be moved from a dairy 
farmer’s farm to a nonpool plant that is 
not a plant of a producer-handler if the 
association specifically reports the move¬ 
ment to such plant as a movement of 
diverted milk, and the conditions of 
paragraph (b) (1) or (2) of this section 
have been met. Milk that is diverted un¬ 
der this paragraph shall be considered to 
have been received by the cooperative as¬ 
sociation in its capacity as a handler 
under § 1001.9(d), but for pricing pur¬ 
poses the location adjustments for the 
zone location specified in § 1001.53 shall 
be used. 

(1) During any 2 months subsequent 
to July of the preceding calendar year, or 
during the current month, on more than 
half of the days on which the cooperative 
association in its capacity as a handler 
under § 1001.9(d) caused milk to be 
moved from the farm as producer milk 
during the month, all of the milk that 
the association caused to be moved from 
the farm was physically received at a 
pool plant. 

(2) During the current month and not 
more than 5 other months subsequent to 
July of the preceding calendar year, the 
cooperative association in its capacity as 
a handler under § 1001.9(d) caused milk 
to be moved from the dairy farmer’s farm 
as producer milk, and during the current 
month all of the milk from that farm 
that the cooperative association in its 
capacity as a handler under § 1001.9(d) 
reported as diverted milk was moved from 
the farm in a tank truck in which it was 
intermingled with milk from other farms, 
the milk from a majority of which farms 
was diverted by the association in accord¬ 
ance with the preceding provisions of this 
paragraph. 


(c) Milk moved, as described in para¬ 
graphs (a) and (b) of this section, from 
dairy farmers’ farms to nonpool plants 
in excess of 25 percent of the total quan¬ 
tity of producer milk received (including 
diversions) by the handler during the 
month shall not be diverted milk. Such 
milk, and any other milk reported as di¬ 
verted milk that fails to meet the require¬ 
ments set forth in this section, shall be 
considered as having been moved directly 
from the dairy farmers’ farms to the 
plant of physical receipt, and if that 
plant is a nonpool plant the milk shall be 
excluded from producer milk. If the han¬ 
dler fails to designate the dairy farmers 
whose milk is to be so excluded, the entire 
quantity of milk that the handler caused 
to be moved from dairy farmers’ farms 
directly to nonpool plants during the 
month shall be excluded from producer 
milk. 

§ 1001.16 Exempt milk. 

“Exempt milk” means: 

(a) Fluid milk products received at a 
pool plant in bulk from a nonpool plant 
to be processed and packaged, for which 
an equivalent quantity of packaged fluid 
milk products is returned to the operator 
of the nonpool plant during the same 
month, if the receipt of bulk fluid milk 
products and return of packaged fluid 
milk products occur during an interval 
in which the facilities of the nonpool 
plant at which the fluid milk products 
are usually processed and packaged are 
temporarily unusable because of fire, 
flood, storm, or similar extraordinary cir¬ 
cumstances completely beyond the deal¬ 
er’s control; 

(b) Packaged fluid milk products re¬ 
ceived at a pool plant from a nonpool 
plant in return for an equivalent quantity 
of bulk fluid milk products moved from 
a pool plant for processing and packaging 
during the same month, if the movement 
of bulk fluid milk products and receipt 
of packaged fluid milk products occur 
during an interval in which the facilities 
of the pool plant at which the fluid milk 
products are usually processed and pack¬ 
aged are temporarily unusable because of 
fire, flood, storm, or similar extraordinary’ 
circumstances completely beyond the 
handler’s control; and 

(c) Milk received at a pool plant in 
bulk from the dairy farmer who produced 
it, to the extent of the quantity of any 
packaged fluid milk products returned 
to the dairy farmer, if: 

(1) The dairy farmer is a State or local 
government that is not engaged in the 
route disposition of any of the returned 
products; and 

(2) The dairy farmer has, by written 
notice to the market administrator and 
the receiving handler, elected nonpro¬ 
ducer status for a period of not less than 
12 months beginning with the month in 
which the election was made and con¬ 
tinuing for each subsequent month until 
canceled in writing, and the election is in 
effect for the current month. 
§1001.17 Fluid milk product. 

“Fluid milk product” means milk, 
skimmed milk, flavored milk or skimmed 
milk, cultured skimmed milk, butter- 
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milk, filled milk, concentrated milk, and 
any mixture of milk or skimmed milk 
and cream containing less than 10 per¬ 
cent butterfat. The term includes these 
products in fluid, frozen, fortified, or re¬ 
constituted form but does not include 
sterilized products in hermetically sealed 
containers and such products as eggnog, 
yogurt, whey, ice cream mix, ice milk 
mix, milk shake base mix, evaporated or 
condensed milk or skimmed milk (in 
either plain or sweetened form), and any 
product that contains 6 percent or more 
nonmilk fat (or oil). Fluid milk products 
that have been placed in containers for 
disposition to retail or wholesale outlets 
are referred to in this order as packaged 
fluid milk products. 

§ 1001.18 Cream. 

“Cream.” for purposes of this order, 
means that portion of milk, containing 
not less than 10 percent butterfat, that 
rises to the surface of milk on standing, 
or is separated from it by centrifugal 
force. The term also includes soured 
cream, frozen cream, fortified cream, 
reconstituted cream, and any mixture of 
milk or skimmed milk and cream con¬ 
taining 10 percent or more of butterfat. 

§ 1001.19 Filled milk. 

“Filled milk” means any combination 
of nonmilk fat (or oil) with skimmed 
milk (whether fresh, cultured, reconsti¬ 
tuted or modified by the addition of 
nonfat milk solids), with or without 
milkfat, so that the product (including 
stabilizers, emulsifiers or flavoring) re¬ 
sembles milk or any other fluid milk 
product, and contains less than 6 per¬ 
cent nonmilk fat (or oil). 

§ 1001.20 Cooperative association. 

"Cooperative association” means any 
cooperative marketing association of 
producers which the Secretary deter¬ 
mines: 

(a) To be qualified under the provi¬ 
sions of the Act of Congress of February 
18, 1922, known as the ‘‘Capper-Volstead 

Act”; 

(b> To have full authority in the sale 
of milk of its members; and 

(c) To be engaged in making col¬ 
lective sales of, or marketing, milk or its 
products for its members. 

Reports 

§ 1001.30 Monthly reports of receipts 
and utilization. 

On or before the 8th day after the 
end of the month, or not later than the 
10th day if the report is delivered in 
Person to the office of the market ad¬ 
ministrator, each handler with respect 
to each of his pool plants or any other 
Plant (except an exempt distributing 
Plant under § 1001.6(b)) from which 
there is route disposition in the market¬ 
ing area, and each cooperative associa¬ 
tion in its capacity as a handler under 
51001.9(d), shall file a report for the 
month with the market administrator, 
such report shall be in the detail and 
°n .orms prescribed by the market ad¬ 
ministrator and shall show the quanti¬ 
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ties of skim milk and butterfat contained 
in: 

(a) Receipts of milk and milk prod¬ 
ucts in the form of: 

(1) Producer milk (including the spe¬ 
cific quantities of diverted milk and re¬ 
ceipts from the handler’s own produc¬ 
tion) ; 

(2) Pool milk other than producer 
milk; 

(3) Fluid milk products and cream 
from all other plants; 

(4) Milk from cooperative associations 
in their capacity as handlers under 
$ 1001.9(d); and 

(5) Fluid milk products and cream 
from all other sources (including the 
quantities of fluid milk products or 
cream reconstituted from other milk 
products and the quantities of other 
milk products used to fortify fluid milk 
products or cream); 

(b) Inventories of fluid milk products 
and cream at the beginning and at the 
end of the month; 

(c) The respective quantities of fluid 
milk products and cream sold, distrib¬ 
uted, used, or otherwise disposed of, and 
classified in accordance with the pro¬ 
visions of §5 1001.40 through 1001.42; 
and 

(d) Bulk milk received at a handler’s 
pool plant from a cooperative associa¬ 
tion in its capacity as the operator of a 
pool plant or as a handler under § 1001.9 
(d), if such milk was rejected by the 
handler subsequent to his receipt of the 
milk on the basic that it was not of mar¬ 
ketable quality at the time the milk was 
delivered to the handler’s plant, and 
such milk was removed from the plant in 
bulk form by the cooperative associa¬ 
tion and was replaced with other milk 
from the association. Except for pur¬ 
poses of this paragraph and § 1001.31(c), 
such milk that was so removed from the 
handler’s plant shall be treated for all 
other purposes of the order as though 
it had not been delivered to and received 
at the handler’s plant. 

§ 1001.31 Other reports of receipts and 
utilization. 

(a) Each handler who is not required 
to file monthly reports of receipts and 
utilization under § 1001.30 shall file with 
the market administrator reports relat¬ 
ing to his receipts and utilization of 
milk and milk products at the time and 
in the manner prescribed by the market 
administrator. 

(b) Each handler who dumps fluid 
milk products at a pool plant shall: 

(1) Give the market administrator, 
at his request and in accordance with 
instructions by him. advance notice of 
the handler’s intention to dump such 
products and the quantities involved; 
and 

(2) Submit to the market administra¬ 
tor at the time and in the manner pre¬ 
scribed by him such detailed reports of 
dumpage as the market administrator 
requests. 

(c) Each handler who intends to have 
a receipt of unmarketable milk replaced 
with other milk in the manner described 
under § 1001.30(d) shall give the market 
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administrator, at his request and in ac¬ 
cordance with instructions by him, ad¬ 
vance notice of the handler’s intention 
to have such milk replaced. 

§ 1001.32 RcportH regarding individual 
producers and dairy farmers. 

(a) Each handler shall report on or 
before the 15th day after the end of each 
month the information required by the 
market administrator with respect to 
producer additions, producer withdraw¬ 
als, changes in farm locations, and 
changes in the name of farm operators. 

(b) Each handler that is not a coop¬ 
erative association, upon request from 
any such association, shall furnish it with 
information with respect to each of its 
producer members from whose farm the 
handler begins, resumes, or stops receiv¬ 
ing milk at his pool plant. Such informa¬ 
tion shall include the applicable date, 
the producer-member’s post office ad¬ 
dress and farm location, and, if known, 
the plant at which his milk was pre¬ 
viously received, or the reason for the 
handler’s failure to continue receiving 
milk from his farm. In lieu of providing 
the information directly to the associa¬ 
tion, the handler may authorize the mar¬ 
ket administrator to furnish the asso¬ 
ciation with such information, derived 
from the handler’s reports and records. 

(c) Each handler shall submit to the 
market administrator, within 10 days 
after his request made not earlier than 
20 days after the end of the month, his 
producer payroll for the month, which 
shall show for each producer: 

(1) The daily and total pounds of milk 
delivered and its average butterfat test; 
and 

(2) The net amount of the handler’s 
payments to the producer, with the 
prices, deductions, and charges involved. 

§ 1001.33 Notices to producers. 

Each handler shall furnish each pro¬ 
ducer from whom he receives milk the 
following information regarding the 
weight and butterfat test of the milk: 

(a) Whenever he receives milk from 
the producer on the basis of farm bulk 
tank measurements, the handler shall 
give the producer at the time the milk is 
picked up at the farm a receipt indicat¬ 
ing the measurement and the equivalent 
pounds of milk received; 

(b) Whenever he receives milk from 
the producer on a basis other than farm 
bulk tank measurements, the handler 
shall give the producer within 3 days 
after receipt of the milk a written notice 
of the quantity so received; 

(c) If butterfat tests of the producer’s 
milk are determined from fresh milk 
samples, the handler shall give the 
producer within 10 days after the end 
of each month a written notice of the 
producer’s averaje butterfat test for the 
month. Such notice shall not be required 
if the handler has given the producer a 
written notice of the butterfat test for 
each of the sampling periods within the 
month; and 

(d) If butterfat tests of the producer’s 
milk are determined from composite milk 
samples, the handler shall give the 
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producer within 7 days after the end of 
each sampling period a written notice of 
the producer’s average butterfat test for 
the period. 

Classification of Milk 
§ 1001.10 Classes of utilization. 

Except as provided in §§1001.41 and 
1001.42, all skim milk and butterfat re¬ 
quired to be reported by a handler under 
§ 1001.30 shall be classified as follows: 

(a) Class I milk . Class I milk shall be 
all skim milk and butterfat (including 
that used to produce concentrated 
milk): 

(1) Disposed of in the form of a fluid 
milk product, except as otherwise pro¬ 
vided in paragraph (b) of this section; 
and 

(2) Not established as Class n milk. 

(b> Class II milk . Class n milk shaU 

be all skim milk and butterfat for which 
the handler who first receives the skim 
milk and butterfat proves that such 
were: 

(1) Disposed of, or in inventory at the 
end of the month, in the form of cream; 

(2) Used to produce milk products 
other than fluid milk products or cream; 

(3) Disposed of in bulk fluid milk 
products to manufacturing establish¬ 
ments such as bakeries, candy factories, 
soup factories, and similar establish¬ 
ments at which the fluid milk products 
were used in the manufacture of food 
products other than milk products; 

(4) In fluid milk products in inven¬ 
tory at the end of the month to the ex¬ 
tent not classified as Class I milk under 
§ 1001.41; 

(5) Disposed of in fluid milk products 
for livestock feed; 

(6> In fluid milk products dumped or 
discarded, if the conditions imposed 
under § 1001.31(b) have been met; 

(7) In fluid milk products destroyed or 
lost under extraordinary circumstances; 
and 

(8) In shrinkage not in excess of 2 
percent of the respective quantities of 
skim milk and butterfat in receipts of 
fluid milk products and cream, exclusive 
of diverted milk and inventory at the 
beginning of the month. The shrinkage 
on the milk of a cooperative association 
in its capacity as a handler under 
§ 1001.9(d) that is received at a pool 
plant shall be classified as Class n milk 
up to the entire 2 percent maximum rate 
if the operator of the pool plant notifies 
the market administrator in writing, on 
or before the date on which its receipt is 
required to be reported under § 1001.30, 
that he has agreed to purchase the milk 
on the basis of farm bulk tank measure¬ 
ment readings and of the butterfat tests 
of samples of the milk taken from the 
farm bulk tank. Otherwise, the shrink¬ 
age on such receipts at a pool plant shall 
be classified as Class II milk only up to 
1.5 percent thereof and shrinkage of up 
to 0.5 percent on the milk so moved 
shall be classified as Class II milk to the 
cooperative association in its capacity as 
a handler under § 1001.9(d). 

§ 1001.41 Classification of inventories. 

Inventories of fluid milk products at 
the end of each month shall be classi¬ 


fied as Class I milk pending final disposi¬ 
tion of the fluid milk products, if the 
handler requests such classification and 
does not receive milk from producers or 
cooperative associations in their capacity 
as handlers under § 1001.9(d) or does 
not claim a Class II classification of any 
fluid milk products received. 

§ 1001.42 Clarification of fluid milk 
products moved to plants. 

Fluid milk products moved from a pool 
plant to any other plant, or by a cooper¬ 
ative association in its capacity as a 
handler under § 1001.9(d) to any plant, 
shall be classified as follows: 

(a) As Class I milk if transferred in 
packaged form to any other plant; 

(b) As Class I milk if transferred from 
a pool plant to the plant of a producer- 
handler under any Federal order; 

(c) As Class I milk if moved from a 
pool plant to an exempt distributing 
plant under § 1001.6(b); 

(d) In the class to which assigned un¬ 
der § 1001.47 if moved in bulk form to 
any pool plant; 

(e) In the class to which assigned un¬ 
der the other order if moved in bulk form 
to a regulated plant under another Fed¬ 
eral order; 

(f) As Class I milk, to the extent of 
the total quantity of the same form of 
fluid milk products so moved that is uti¬ 
lized as Class I milk at the plant to which 
moved, if moved in bulk form to any 
plant other than a plant to which move¬ 
ments of bulk fluid milk products are 
subject to classification under the pre¬ 
ceding paragraphs of this section, and as 
Class n milk to the extent of any re¬ 
mainder; and 

(g) As Class I milk if moved in bulk 
form to any plant other than a pool plant 
or a regulated plant under another 
Federal order and thence to another 
plant, not regulated under a Federal or¬ 
der, located outside the New England 
States and New York State. 

§ 1001.43 Assignment of receipts to 
clusses in general. 

(a) The total quantities of skim milk 
and butterfat received during the month 
at each pool plant and by each coopera¬ 
tive association in its capacity as a han¬ 
dler under § 1001.9(d) (including those 
quantities in inventory at the beginning 
of the month) shall be assigned sepa¬ 
rately, in the manner and sequence pro¬ 
vided in §§ 1001.44 through 1001.47, to 
the respective quantities of skim milk 
and butterfat classified as Class I milk 
and Class n milk under §§ 1001.40 
through 1001.42. 

(b) Except as provided in § 1001.46. 
whenever receipts have been assigned 
under §§ 1001.44 through 1001.47 to the 
remaining pounds in a class, all remain¬ 
ing receipts shall be assigned to the other 
class. 

(c) If receipts from more than one 
plant are to be assigned under a para¬ 
graph in § 1001.45 or § 1001.47, the re¬ 
ceipts shall be assigned in sequence ac¬ 
cording to the zone locations of the 
plants, beginning with the plant in the 
nearest zone to Boston for assignments 
to Class I milk and beginning with the 


plant in the most distant zone from Bos¬ 
ton for assignments to Class II milk. 

§ 1001.44 Initial assignment* to Class I 
milk. 

(a) Assign to Class I milk the receipts 
of exempt milk. 

(b) Assign to Class I milk the receipts 
of packaged fluid milk products from 
regulated plants under other Federal or¬ 
ders, if the fluid milk products are classi¬ 
fied and priced under the other orders as 
Class I milk or the equivalent thereof or 
in accordance with their assignment 
under this order. 

(c) Assign to Class I milk the receipts 
of packaged fluid milk products from 
other pool plants. 

(d> Assign to Class I milk the fluid 
milk products in inventory at the begin¬ 
ning of the month that were classified as 
Class I milk in the preceding month. 

§ 1001.45 Initial assignment* to Class II 
milk. 

(a) Assign to Class n milk the quanti¬ 
ties of fluid milk products or cream re¬ 
constituted from other milk products 
and the quantities of other milk products 
used to fortify fluid milk products or 
cream. If the quantity of any reconsti¬ 
tuted product is not known, the quantity 
assigned shall be the quantity of butter¬ 
fat used in the reconstitution and the 
quantity of skim milk required to pro¬ 
duce the milk products so used. Any un¬ 
accounted-for plain condensed milk or 
skimmed milk, dry whole milk, or nonfat 
dry milk shall be considered to have been 
used in the reconstitution of fluid milk 
products. 

(b) Assign to Class n milk the quan¬ 
tities of cream in inventory at the be¬ 
ginning of the month and received dur¬ 
ing the month. 

(c) Assign to Class II milk the receipts 
of fluid milk products (other than ex¬ 
empt milk) from a local or State govern¬ 
ment that has elected nonproducer status 
for the month under § 1001.16(c) and re¬ 
ceipts from dairy farmers for other mar¬ 
kets under § 1001.11(d). 

(d) Assign to Class n milk the fluid 
milk products in inventory at the begin¬ 
ning of the month that were not assigned 
under § 1001.44(d). 

(e) Assign to Class II milk the receipts 
of fluid milk products from producer- 
handlers under any Federal order, from 
farms of a governmental agency that is 
operating an exempt distributing plant 
under § 1001.6(b). and from exempt dis¬ 
tributing plants; and receipts from dairy 
farmers which are rejected and segre¬ 
gated in the handler’s normal operation 
for receiving milk, and which receipts 
are accepted and disposed of by the 
handler as salvage product rather than 
as milk. 

(f) Assign to Class II milk the receipts 
of bulk fluid milk products from distrib¬ 
uting plants for unregulated markets lo¬ 
cated within one of the New England 
States or in zone 40 or a nearer zone. 

(g) At pool plants other than pool dis¬ 
tributing plants, assign to Class II mil* 
the receipts of fluid milk products from 
plants located outside the New England 
States and beyond zone 40, if the fluid 
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milk products are not classified and 
priced under any Federal order. 

ih) Assign to Class n milk the re¬ 
ceipts of fluid milk products from plants 
located within one of the New England 
States or in zone 40 or a nearer zone, 
except receipts assigned under para¬ 
graph (f) of this section and receipts 
that are classified and priced under any 
Federal order. 

§ 1001.46 Special alignment* at pool 
tii.Htributing plants. 

(a) At pool distributing plants, assign 
to Class II milk, to the extent of the re¬ 
maining pounds in that class, the re¬ 
ceipts of bulk fluid milk products from 
each regulated plant or handler under 
another Federal order, if both the 
shipper and the operator of the receiving 
plant have requested such Class n clas¬ 
sification and assignment. 

(b) At pool distributing plants, assign 
in the manner provided in paragraph 
<b) (1) and (2) of this section any re¬ 
maining receipts of bulk fluid milk prod¬ 
ucts from each regulated plant or han¬ 
dler under another Federal order, if such 
receipts are classified and priced under 
the other order as Class I milk or the 
equivalent thereof or in accordance with 
their assignment under this order. 

(1) Assign such receipts to Class I 
milk and Class n milk in proportion to 
the estimated percentages of skim milk 
and butterfat, respectively, in each class 
in producer milk of all handlers for the 
month as announced under $ 1001.48, or 
in proportion to the remaining pounds 
of skim milk and butterfat, respectively, 
in each class at all of the handler’s pool 
plants, whichever procedure results in 
the greater quantity of skim milk and 
butterfat combined in such receipts being 
assigned to Class n milk. 

(2) The quantity assigned to Class n 
milk under this paragraph shall not ex¬ 
ceed the quantity of Class n milk re¬ 
maining at all of the handler’s pool 
Plants. Any remaining receipts shall be 
assigned to Class I milk. 

( c> If the quantity to be assigned to 
a class under paragraph (b) of this sec¬ 
tion exceeds the quantity remaining in 
that class at the pool distributing plant, 
the remaining quantity shall be increased 
to the quantity to be assigned to that 
class and the remaining quantity in that 
class at the handler’s other pool plants 
shall be decreased to the same extent, in 
sequence beginning with the plant in the 
zone nearest to Boston. The quantity 
remaining in the other class thereupon 
shall be decreased correspondingly at the 
Pool distributing plant and shall be in¬ 
creased correspondingly at the other pool 
Plants involved in the adjustment. 

The Quantities assigned under 
this section shall be limited to the ex¬ 
cess of the receipts from a plant over the 
Quantities of bulk fluid milk products 
nioved to that plant from the pool dis¬ 
tributing plant. 

§ 1 001.47 Additional assign men I* to 

'•lass 1 and Class II milk. 

( a) At pool distributing plants that 
oave received bulk fluid milk products 

om pool plants located outside the 


nearby plant zone, assign to Class n 
milk a quantity of receipts from pro¬ 
ducers and cooperative associations in 
their capacity as handlers under § 1001.9 
(d) equal to 6 percent of the plant’s Class 
I route disposition or the remaining Class 
n milk at the plant, whichever is less. 

(b) Assign to Class I milk the receipts 
of milk from producers and cooperative 
associations in their capacity as handlers 
under § 1001.9(d) that have not been 
previously assigned. 

(c) Assign to Class I milk the receipts 
of bulk fluid milk products from other 
pool plants. 

(d) At pool distributing plants, assign 
to Class I milk the receipts from plants 
located outside the New England States 
and beyond zone 40 of pool milk other 
than producer milk, if the fluid milk 
products received are not classified and 
priced under any Federal order. 

(e) At pool plants other than pool dis¬ 
tributing plants, assign to Class I milk 
the receipts of bulk fluid milk products 
from each regulated plant or handler 
under another Federal order, if such re¬ 
ceipts are classified and priced under 
the other order as Class I milk or the 
equivalent thereof or in accordance witn 
their assignment under this order. 

(f) Assign to Class n milk any receipts 
of fluid milk products not previously 
assigned. 

§ 1001.48 Market administrator’s report 
concerning classification. 

Whenever required for the purpose of 
assigning receipts from a regulated plant 
or handler under another Federal order 
under § 1001.46(b), the market admin¬ 
istrator shall publicly announce his esti¬ 
mate of the utilization (to the nearest 
whole percentage) in each class during 
the month of skim milk and butterfat, 
respectively, in producer milk of all han¬ 
dlers. Such estimate shall be based upon 
the most current available data and shall 
be final for such purpose. 


Class Prices 


§ 1001.50 Class prices. 

The class prices per hundredweight of 
milk for the month at plants located in 
zone 21 shall be as follows: 

(a) Class I price. The Class I price 
shall be the basic formula price for the 
second preceding month plus $2.58. 

(b) Class II price. Subject to the ad¬ 

justment set forth below for the appli¬ 
cable month, the Class n price shall be 
the basic formula price for the month. 
Month: Amount 


January __ 
February . 

March_ 

April. 

May . 

June_ 

July_ 

August_ 

September 
October __ 
November 
December 


+ $0. 03 
+ . 02 
-.05 
-.09 
12 

-.11 
+ .03 
+ .10 
+ .06 
+ .06 
+ .06 
+ .06 


§ 1001.51 Basic formula price. 

The “basic formula price’’ shall be the 
average price per hundredweight for 


manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as reported 
by the Department for the month, ad¬ 
justed to a 3.5 percent butterfat basis and 
rounded to the nearest cent. For such ad¬ 
justment. the butterfat differential 
(rounded to the nearest one-tenth cent) 
per one-tenth percent butterfat shall be 
0.12 times the simple average of the 
wholesale selling prices (using the mid¬ 
point of any price range as one price) of 
Grade A (92-score) bulk butter per 
pound at Chicago, as reported by the De¬ 
partment for the month. For the purpose 
of computing the Class I price, the result¬ 
ing price shall be not less than $4.33. 

§ 1001.52 Plant location adjustments. 

The class prices and blended prices 
computed under §§ 1001.50 and 1001.61 
shall be subject to plant location adjust¬ 
ments based upon the zone locations of 
plants. The zone location of any plant 
and the location adjustments applicable 
to each zone location shall be determined 
as specified in this section. 

(a) Each plant that is located in the 
States of Connecticut, Massachusetts 
(except Berkshire County), or Rhode Is¬ 
land shall be in the “nearby plant” zone. 

(b) The zone location of each plant 
that is outside the “nearby plant” zone 
shall be based upon its highway mileage 
distance to Boston, Massachusetts, as 
determined by use of Mileage Guide No. 
10, and supplements to and revisions 
thereof, issued by Household Goods Car¬ 
riers' Bureau, Agent, Arlington, Virginia. 
The mileages used shall be those shown 
between designated key points in the 
mileage charts, and between named 
points on the appropriate state road 
maps, as published in the mileage guide. 
In any instance in which the map does 
not clearly show the mileage between 
points on a road, the mileage used shall 
be the mileage as determined by the 
highway authority for the state in which 
the road is located. 

(c) The distance for each plant shall 
be the mileage between Boston and the 
named point nearest to the plant, as 
shown in the mileage charts. If that 
named point is not listed in the mileage 
charts, the distance for the plant shall 
be the lowest mileage distance between 
Boston and that named point, computed 
as follows: 

(1) Determine from the charts the 
mileage between Boston and each of the 
three key points nearest to the named 
point which are nearer to Boston than 
the named point; and 

(2) For each of these key points, add 
to the result in paragraph (c) (1) of this 
section the mileage between the key 
point and the named point, measured to 
the greatest extent possible over roads 
designated as principal roads. 

(d) Notwithstanding the provisions of 
paragraphs (b) and <c) of this section, 
for any named point located in New Eng¬ 
land and New York State, determine the 
highway mileage distance between Bos¬ 
ton and the named point by use of the 
appropriate state maps contained in 
Mileage Guide No. 7, issued by House¬ 
hold Goods Carriers’ Bureau, Agent, Ar- 
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lington, Virginia. Such distance shall be 
the lowest highway mileage between 
Boston and the named point on the map, 
over roads designated thereon as paved, 
all-weather roads. In the event that the 
named point is not located on a through, 
paved, all-weather road, such other 
roads shall be used to reach a through, 
paved, all-weather road as will result in 
the lowest highway mileage to Boston, 
except that such other roads shall not be 
used for a distance of more than 15 
miles if it is otherwise possible to con¬ 
nect with a through, paved, all-weather 
road. In any instance in which the map 
does not clearly show the mileage be¬ 
tween points on a road, the mileage used 
shall be the mileage as determined by 
the highway authority for the state in 
which the road is located. The mileage so 
determined, or the mileage determined 
under paragraphs (b) and (c) of this 
section, whichever is less, shall be con¬ 
sidered to be the lowest highway mileage 
distance between Boston and the named 
point. 

(e) The location adjustments for each 
plant shall be the amounts shown in the 
following table for the zone in which the 
plant is located: 


Location adjustments for determination of 
zone price 


Distance to 
Boston (miles) 

Plant 

location zone 

Class I 
and 

blended 
price ad¬ 
justments 
(cents per 
hundred¬ 
weight) 

Class II 
price ad¬ 
justments 
(cents per 
hundred¬ 
weight) 

Various. 

Nearby 

plant. 

+40.0 

+5.8 

31 to 40. 

4 . 

+36.4 

+4.5 

41 to 50.. 

5. 

+35.2 

+4.2 

51 to 60_ 

6. 

+34.0 

+4.0 

61 to 70 . 

7. 

+32.8 

+3.7 

71 to 80. 

8. 

+31.6 

+3.5 

81 to 00_ 

9. 

+30.4 

+3.2 

91 to 100.. . 

10. 

+29.2 

+3.0 

ioi to no . 

11 . 

+28.0 

+2.9 

Ill to 120 . 

12. 

. +26.8 

+2.6 

121 to 130 . . 

13_ 

+25.6 

+2.4 

131 to 140_ 

14. 

+24.4 

+2.1 

141 to 150. 

15. 

+7.2 

+1.6 

151 to 160. 

16. 

+6.0 

+1.3 

161 to 170. 

17. 

+4.8 

+1.2 

171 to 180. 

18. 

+3.6 

+.6 

181 to 190_ 

19. 

+2.4 

+.4 

191 to 200. 

20. 

+1.2 

+.1 

201 to 210. 

21.... 

0 

0 

211 to 220. 

22. 

-1.0 

-.6 

221 to 230. 

23.. 

-2.0 

-.7 

231 to 240. , 

24. 

-3.0 

-.0 

241 to 250. 

25. 

-4.0 

-.9 

251 to 260 

26... 

-5.0 

-1.2 

261 to 270. 

27. 

-6.0 

-1.3 

271 to 280_ 

28. 

-7.0 

-1.5 

281 to 290_ 

29. 

-8.0 

-1.6 

291 to 300 

30 . 

-9.0 

-1.8 

301 to 310. 

31.. 

-10.0 

-2.3 

311 to 320. 

32. 

-11.0 

-2.4 

321 to 330 ...... 

33 

-12.0 

-2.5 

331 to 340 

34. 

-13.0 

-2.8 

341 to 350_ .. 

35 . 

-14.0 

-2.8 

351 to 360 

36. . 

-15.0 

-3.0 

361 to 370 

37. 

-16.0 

-3.1 

371 to 380. 

38. 

-17.0 

-3.3 

381 to 390_ 

39. 

-18.0 

-3,4 

391 to 400. 

40. 

-19.0 

-3.5 

401 and over. . 

41 and over . 

0) 

-3.5 


1 Class I and blended price location adjustments appli¬ 
cable to plants located more than 400 miles from Boston 
shall be obtained by extending the table at the rate of 1 
cent for each additional 10 miles except that in no event 
shall the Class I or blended price at any tone be less than 
the Class II price for the month for plants in the same 
xone. 


PROPOSED RULES 

§ 1001.53 Determination of applicable 
zone locations for pricing purposes. 

In computing the value of fluid milk 
products at class prices under § 1001.60, 
the handlers’ producer-settlement fund 
debits and credits under § 1001.71, the 
minimum amounts payable to producers 
under § 1001.73, and the minimum 
amounts payable to cooperative associa¬ 
tions under § 1001.74, the location ad¬ 
justments specified in § 1001.52 for the 
zone location of the plant for which the 
computation is being made shall be used 
except that for the following items the 
adjustments for the zone locations speci¬ 
fied shall be used: 

(a) For producer milk diverted by any 
handler, including a cooperative associa¬ 
tion in its capacity as a handler under 
§ 1001.9(d). the zone location of the plant 
to which the milk was diverted; 

(b) For producer milk of a cooperative 
association in its capacity as a handler 
under § 1001.9(d) moved to a pool plant, 
the zone location of the plant to which 
the milk was moved ; 

(c) For milk of a cooperative associa¬ 
tion in its capacity as a handler under 
§ 1001.9(d) in shrinkage, overage, extra¬ 
ordinary loss, and ending inventory, the 
zone location of the pool plant, or pool 
plants within the same zone, to which 
the greatest aggregate quantity of such 
milk of the cooperative association was 
moved during the current month or the 
most recent month; 

(d) For beginning inventory of a co¬ 
operative association in its capacity as a 
handler under 5 1001.9(d), the zone lo¬ 
cation at which the milk was priced as 
ending inventory during the previous 
month; 

(e) For receipts of pool milk other than 
producer milk from plants, the zone lo¬ 
cation of the plant from which it was 
received; 

(f) For receipts assigned to Class I milk 
under 55 1001.45 (e) and (f) and 1001.47 

(f), the zone location of the plant from 
which the product was received; and 

(g) For any excess of beginning inven¬ 
tory assigned to Class I milk under 
5 1001.45(d) over the quantities of pro¬ 
ducer milk and of milk from cooperative 
associations in their capacity as han¬ 
dlers under 5 1001.9(d) assigned to Class 
n milk in the preceding month, the zone 
location of the pool plants from which an 
equivalent quantity of receipts of fluid 
milk products were assigned to Class II 
milk in the preceding month in sequence 
beginning with the plant in the zone 
nearest to Boston. 

§ 1001.54 Announcement of claas 
prices. 

The market administrator shall an¬ 
nounce publicly on or before the fifth day 
of each month the Class I price for the 
following month and the Class n price 
for the preceding month. 

§ 1001.55 Fquivalent price. 

If, for any reason, a price specified in 
this part for use in computing class prices 


or for other purposes is not reported or 
published in the manner described in 
this part, the market administrator shall 
use one determined by the Secretary to 
be equivalent to the price that is speci¬ 
fied. 

Blended Price 

§ 1001.60 Computation of value of fluid 
milk products at class prices. 

For each month, the market adminis¬ 
trator shall compute, as specified in this 
section, the value of fluid milk products 
at class prices, at each plant other than 
the plant of a producer-handler under 
any Federal order, and of the fluid milk 
products of each cooperative association 
in its capacity as a handler under § 1001.9 
(d) which were not moved to a pool 
plant. The prices used shall be those for 
the applicable zone locations as deter¬ 
mined under 5 1001.53. 

(a) Multiply by the applicable class 
prices the quantities of: 

(1) Producer milk assigned under 
§ 1001.47 (a) and (b) except that for any 
cooperative association in its capacity as 
a handler under § 1001.9(d) the quantity 
of producer milk shall be reduced by the 
total quantity of milk moved to pool 
plants during the month, to the limit 
of the quantity of producer milk; 

(2) Pool milk other than producer milk 
assigned under §5 1001.45 (g) and (h) 
and 1001.47(d); and 

(3) Milk received at a pool plant from 
a cooperative association in its capacity 
as a handler under 5 1001.9(d) and as¬ 
signed under 5 1001.47 (a) and (b). 

(b) Multiply by the applicable Class I 
prices the quantities of: 

(1) Product assigned to Class I milk 
under 55 1001.44(d) and 1001.45(a) 
through (c) ; 

(2) Product assigned to Class I milk 
under 5 1001.45(d), except that for any 
cooperative association in its capacity as 
a handler under § 1001.9(d) the quantity 
shall be reduced by the quantity of any 
excess of milk moved to pool plants dur¬ 
ing the month over the quantity of pro¬ 
ducer milk, to the limit of the quantity 
assigned to Class I milk under § 1001.45 
(d); 

(3) Product assigned to Class I milk 
under 55 1001.45(e) and (f) and 1001.47 
(f); and 

(4) Filled milk not proved to have been 
made from other fresh fluid milk prod¬ 
ucts assigned to Class I milk under 
§ 1001.45(g) and (h). 

(c) If the total quantity of skim milk 
or butterfat classified as Class I milk 
or Class II milk under 55 1001.40 through 
1001.42 exceeds the total quantity of skim 
milk or butterfat, respectively, assigned 
to that class under 55 1001.43 through 
1001.47, multiply the excess (overage) by 
the applicable class price, adjusted by 
the butterfat differential. 

(d) Multiply by the applicable Class 
I price the quantities of: 

(1) Pool milk distributed as route dis¬ 
position in the marketing area from the 
handler’s nonpool plant; and 
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(2) Pilled milk distributed as route dis¬ 
position in the marketing area from the 
handler’s nonpool plant which is ex¬ 
cluded from pool milk only because it is 
not proved to have been made from other 
fresh fluid milk products. 

(e) Multiply by the applicable Class n 
prices the quantities of: 

(1) Product assigned to Class I milk 
under 5 1001.45(a) through (c); 

(2) Product assigned to Class I milk 
under §5 1001.45(e) and (f) and 1001.47 
(f): and 

(3) Product for which a value is de¬ 
termined under paragraphs (b)(4) and 
(d)(2) of this section. 

(f) Multiply by the applicable Class I 
price for the preceding month the prod¬ 
uct assigned to Class I milk under 
5 1001.44(d). 

(g) Multiply by the applicable Class n 
price for the preceding month the quan¬ 
tity of product for which a value is de¬ 
termined under paragraph (b) (2) of this 

section. 

(h) For any cooperative association in 
its capacity as a handler under § 1001.9 
(d>. multiply by the applicable Class n 
price for the preceding month the quan¬ 
tity of any excess of milk moved to pool 
plante during the month over the quan¬ 
tity of producer milk, to the limit of the 
quantity of milk in its inventory at the 
beginning of the month. 

(i> Add together the amounts obtained 
under paragraphs (a) through (d) of 
this section and subtract therefrom the 
sum of the amounts obtained under para¬ 
graphs (e) through (h) of this section. 

§1001.61 Computation of basic blended 

price. 

The basic blended price per hundred¬ 
weight of pool milk containing 3.5 per¬ 
cent butterfat, applicable to plants lo¬ 
cated in zone 21, shall be computed for 
each month as specified in this section. 

(a> Combine into one total the respec¬ 
tive values of fluid milk products at class 
prices computed under § 1001.60 for each 
handler from whom the market admin¬ 
istrator has received at his office prior to 
the 11th day after the end of the month 
the reports for the month prescribed in 
5 1001.30 and the payment for the preced¬ 
ing month required under § 1001.72(a). 

<b) Deduct the amount of the plus ad¬ 
justments, and add the amount of the 
minus adjustments, that are applicable 
under §§ 1001.52 and 1001.53. 

(c) Subtract for each of the months 
of March, April, May, and June an 
amount computed by multiplying the to¬ 
tal hundredweight of pool milk included 
in these computations by 20 cents in 
March, 30 cents in April, and 40 cents 
in May and June. 

(d) Add for the months of August, 
September, and October an amount rep¬ 
resenting 25 percent, 30 percent, and 30 
Percent, respectively, of the aggregate 
amount subtracted under paragraph (c) 
of this section for the prior period of 
March-June. and for November add the 
remainder of the amount subtracted un- 
oer such paragraph (c) and the interest 
e *jTied on the aggregate fund. 

(e> Add an amount equal to not less 
tnan one-half of the unobligated balance 


of the producer-settlement fund as at 
the close of business on the 10th day after 
the end of the month. 

(f) Divide the resulting amount by the 
total hundredweight of pool milk for 
which a value is included under para¬ 
graph (a) of this section . 

(g) Subtract not less than 4 cents nor 
more than 5 cents for the purpose of 
retaining a cash balance in the producer - 
settlement fund. 

§ 1001.62 % Announcement of blended 
pricer* and butterfat differential. 

The market administrator shall an¬ 
nounce publicly on or before: 

(a) The 5th day after the end of each 
month the butterfat differential for such 
month; and 

(b) The 13th day after the end of each 
month the zone blended prices result¬ 
ing from the adjustment of the basic 
blended price for such month, as com¬ 
puted under § 1001.61, by the location 
adjustments set forth in § 1001.52. 

Payments for Milk 
§ 1001.70 Prod ucer>*et dement fund. 

(a) The market administrator shall 
establish and maintain a separate fund 
known as the “producer-settlement 
fund.” He shall deposit into the fund all 
amounts received from handlers under 
§§ 10CT1.72, 1001.77, and 1001.78 and the 
amount subtracted under 5 1001.61(c). 
He shall pay from the fund all amounts 
due handlers under §5 1001.72, 1001.77. 
and 1001.78 and the amount added under 
5 1001.61(d), subject to his right to off¬ 
set any amounts due from the handler 
under these sections and under §§ 1001.85 
and 1001.86. 

(b) All amounts subtracted under 

5 1001.61(c), including interest earned 
thereon, shall remain in the producer- 
settlement fund as an obligated balance 
until it is withdrawn for the purpose of 
effectuating 5 1001.61(d). 

(c) The market administrator shall 

place all monies subtracted under 

§ 1001.61(c) in an interest-bearing bank 
account or accounts in a bank or banks 
duly approved as a Federal depository 
for such monies, or invest them in short¬ 
term U.S. Government securities. 

§ 1001.71 Handler*’ producer - settle¬ 

ment fund debit* and credits. 

On or before the 15th day after the end 
of the month, the market administrator 
shall render a statement to each handler 
showing the amount of the handler’s 
producer-settlement fund debit or credit 
as calculated in this section. 

(a) The producer-settlement fund 
debit or credit for each plant and each 
cooperative association in its capacity as 
a handler under § 1001.9(d) shall be com¬ 
puted as specified in this paragraph. 

(1) Multiply the quantities of pool 
milk and the quantities of fluid milk 
products received at the pool plant from 
cooperative associations in their capac¬ 
ity as handlers under 5 1001.9(d) by the 
basic blended price computed under 
5 1001.61 adjusted by any location ad¬ 
justments applicable under §5 1001.52 
and 1001.53. 


(2) For any cooperative association in 
its capacity as a handler under § 1001.9 

(d), multiply the quantities of milk 
moved to each pool plant by the basic 
blended price computed under § 1001.61 
adjusted by any location adjustments ap¬ 
plicable under §§ 1001.52 and 1001.53; 
and to the result add the value deter¬ 
mined under 5 1001.60. 

(3) If the value of fluid milk products, 
as determined under § 1001.60 for any 
plant, or as determined under para¬ 
graph (a)(2) of this section for any 
cooperative association in its capacity as 
a handler under § 1001.9(d), is greater 
than the credit as determined under par¬ 
agraph (a)(1) of this section, the differ¬ 
ence shall be the producer-settlement 
fund debit for the plant or the coopera¬ 
tive association in its capacity as a han¬ 
dler under 5 1001.9(d). 

(4) If the value of fluid milk products, 
as determined under § 1001.60 for any 
plant, or as determined under paragraph 
(a)(2) of this section for any coopera¬ 
tive association in its capacity as a han¬ 
dler under 51001.9(d), is less than the 
credit as determined under paragraph 
(a) (1) of this section, the difference shall 
be the producer-settlement fund credit 
for the plant or the cooperative associa¬ 
tion in its capacity as a handler under 
§ 1001.9(d). 

(b) The producer-settlement fund 
debit or credit of any handler shall be 
the net of the producer-settlement fund 
debits and credits as computed for all of 
its operations under paragraph (a) of 
this section. 

§ 1001.72 Payment* to and from the 
producer-settlement fund. 

(a) On or before the 18th day after 
the end of the month, each handler shall 
pay to the market administrator the 
handler’s producer-settlement fund debit 
for the month as determined under 
5 1001.71. 

(b) On or before the 20th day after the 
end of the month, the market adminis¬ 
trator shall pay to each handler the han¬ 
dler’s producer-settlement fund credit 
for the month as determined under 
$ 1001.71. If the unobligated balance in 
the producer-settlement fund is insuf¬ 
ficient to make such payments, the mar¬ 
ket administrator shall reduce uniformly 
such payments and shall complete them 
as soon as the funds are available. 

§ 1001.73 Payment* to producer*. 

(a) On or before the 5th day after 
the end of the month, each handler shall 
pay each producer for milk received from 
him during the first 15 days of the month 
at a rate that is not less than the zone 21 
Class n price for the preceding month. 

(b) On or before the 20th day after 
the end of the month, each handler shall 
make final payment to each producer for 
the total value of milk received from him 
during the month at not less than the 
basic blended price per hundredweight 
computed under § 1001.61, adjusted by 
the location adjustment applicable under 
55 1001.52 and 1001.53 and the butterfat 
differential applicable under § 1001.76, 
minus the amount of the payment made 
to the producer under paragraph (a) of 
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this section. If the handler has not re¬ 
ceived full payment from the market ad¬ 
ministrator under 5 1001.72(b) by the 
date payments are due under this para¬ 
graph, he may reduce pro rata his pay¬ 
ments to producers by an amount not to 
exceed such underpayment. Such pay¬ 
ments shall be completed after receipt of 
the balance due from the market admin¬ 
istrator by the next following date for 
making payments under this paragraph. 

(c) If the handler’s net payment to a 
producer is for an amount less than the 
total amount due the producer under 
this section, the burden shall rest upon 
the handler to prove to the market ad¬ 
ministrator that each deduction from the 
total amount due is properly authorized 
and properly chargeable to the producer. 

(d) In making payment to producers 
under paragraph (b) of this section for 
milk diverted from a pool plant to a plant 
at which a lower blended price would ap¬ 
ply under this order, the handler may 
elect to pay such producers at the price 
applicable at the zone location of the 
plant from which the milk was diverted, 
if the resulting net payment to each pro¬ 
ducer is not less than that otherwise re¬ 
quired under this section and the rate of 
payment and the deductions shown on 
the statement required to be furnished 
under § 1001.75 are those used in comput¬ 
ing the payment. 

§ 1001.74 Payments to cooperative as¬ 
sociations. 

(a) Each cooperative association may 
file with a handler who is not a coopera¬ 
tive association a claim either for the 
payments that the handler is required 
to make to the association's producer 
members under §1001.73 or for authorized 
deductions from such payments. The 
claim shall contain a list of the producers 
to whom the payments are due or to 
whom the deductions apply, an agree¬ 
ment to indemnify the handler in the 
making of such payments or deductions, 
and a certification that the association 
has for each producer listed an untermi¬ 
nated membership contract authorizing 
the payment or deduction. 

(b) The handler shall withhold from 
the association’s producer members the 
payments or the deductions specified in 
paragraph (a) of this section in accord¬ 
ance with, the association's claim. He 
shall pay the amounts withheld to the 
association on or before the dates on 
which such amounts otherwise would 
have been due to the producer members 
under § 1001.73. 

(c) For each producer member from 
whom payment was withheld, the han¬ 
dler shall furnish the association a sup¬ 
porting statement showing the informa¬ 
tion required to be furnished to the pro¬ 
ducer under § 1001.75. Such information 
with respect to milk received during the 
first 15 days of the month shall be fur¬ 
nished not later than the 27th day of 
the month and with respect to milk re¬ 
ceived during the remainder of the 
month not later than the 12th day of the 
following month. For each producer 
member from whom a deduction is made 
under this section, the handler shall fur¬ 


nish the association a statement show¬ 
ing the pounds of milk received. 

(d) Each handler who receives fluid 
milk products at his plant from a coop¬ 
erative association in its capacity as the 
operator of a pool plant or in its capacity 
as a handler under § 1001.9(d) shall 
make payment to the association for 
such receipts as follows: 

(1) On or before the 5th day after the 
end of the month, for the fluid milk 
products received from the association 
during the first 15 days of the month at 
a rate that is not less than the zone 21 
Class II price for the preceding month. 
The payment made to the association 
under this subparagraph shall constitute 
partial payment of the total amount re¬ 
quired to be paid under this paragraph. 

(2) On or before the 20th day after 
the end of the month, for not less than 
the total value of fluid milk products 
received from the association's pool 
plants, as determined by multiplying the 
respective quantities assigned to each 
class under §§ 1001.44 and 1001.47 by the 
class price for the month, adjusted by 
the location adjustments applicable un¬ 
der §§ 1001.52 and 1001.53 and the 
butterfat differential applicable under 
§ 1001.76, minus the amount of the pay¬ 
ment made to the association under par¬ 
agraph (d)(1) of this section. 

(3) On or before the 20th day after the 
end of the month, for not less than the 
total value of milk received from the 
cooperative association in its capacity as 
a handler under § 1001.9<d). at the basic 
blended price per hundredweight for the 
month computed under § 1001.61, ad¬ 
justed by the location adjustment ap¬ 
plicable under §§ 1001.52 and 1001.53 and 
the butterfat differential applicable un¬ 
der § 1001.76, minus the amount of the 
payment made to the association under 
paragraph (d)(1) of this section. If the 
handler has not received full payment 
from the market administrator under 
§ 1001.72(b) by the date payment is due 
under this subparagraph, he may reduce 
his payment to the association by an 
amount not to exceed such underpay¬ 
ment. Such payment shall be completed 
after receipt of the balance due from the 
market administrator by the next fol¬ 
lowing date for making payment under 
this subparagraph. 

§ 1001.75 StalementA to producers. 

In making the payments to producers 
required under § 1001.73, each handler 
shall furnish each producer with a sup¬ 
porting statement, in such form that it 
may be retained by the producer, which 
shall show: 

(a) The month and the identity of the 
handler and of the producer; 

<b) The pounds rvnd butterfat test of 
milk that is received from the producer, 
or if more than one minimum rate of 
payment is applicable to the producer's 
milk under § 1001.73, the respective 
pounds and test to which each minimum 
rate of payment applies; 

(c) The minimum rate or rates, in¬ 
cluding the butterfat differential, at 
which payment to the producer is re¬ 
quired under § 1001.73; 


(d) The rate that is used in making 
the payment, if such rate is other than 
the applicable minimum rate; 

(e) The amount or the rate per hun¬ 
dredweight of each deduction claimed by 
the handler, including any deductions 
claimed under §§ 1001.74 and 1001.86. 
together with a description of the respec¬ 
tive deductions; and 

(f) The net amount of payment to the 
producer. 

§ 1001.76 Butterfat differential. 

(a) In making the payments to pro¬ 
ducers required under § 1001.73 and the 
payments to cooperative associations re¬ 
quired under § 1001.74(d), each handler 
shall add for each one-tenth of one per¬ 
cent of average butterfat content above 
3.5 percent, or may deduct for each one- 
tenth of one percent of average butterfat 
content below 3.5 percent, as a butterfat 
differential, an amount per hundred¬ 
weight that shall be computed by the 
market administrator under paragraph 
(b) of this section. 

(b) Multiply by 0.115 and round to the 
nearest one-tenth cent the simple aver¬ 
age of the daily wholesale selling prices 
(using the midpoint of any price range 
as one price) per pound of Grade A (92- 
score) bulk creamery butter at Chicago, 
as reported by the Department for the 
montii. 

§ 1001.77 Adjustment of accounts. 

(a) Whenever the market administ ra- 
tor's verification of a handler's reports 
or payments discloses an error in pay¬ 
ments to or from the market administra¬ 
tor under §§ 1001.72, 1001.85, or 1001 86. 
the market administrator shall promptly 
issue to the handler a charge bill or a 
credit, as the case may be, for the 
amount of the error. Adjustment charge 
bills issued during the period beginning 
with the 11th day of the prior month and 
ending with the 10th day of the current 
month shall be payable by the handler to 
the market administrator on or before 
the 18th day of the current month. Ad¬ 
justment credits issued during that 
period shall be payable by the market 
administrator to the handler on or be¬ 
fore the 20th day of the current month. 

(b) Whenever the market administra¬ 
tor’s verification of a handler’s payments 
discloses payment to a producer or t 
cooperative association of an amount 
less than is required by §§ 1001.73 and 
1001.74, the handler shall make payment 
of the balance due the producer or the 
cooperative association not later than the 
20th day after the end of the month in 
which the handler is notified of the 
deficiency. 

§ 1001.78 Charges on overdue accounts. 

Any producer-settlement fluid account 
balance due from or to a handler under 
§§ 1001.72, 1001.77, or 1001.78, for which 
remittance has not been received in or 
paid from the market administrators 
office by the close of business on the 20th 
day of any month, shall be increased one 
percent effective the following day. Any 
remittance received by the market ad¬ 
ministrator after the 20th day of any 
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month In an envelope that is postmarked 
not later than the 18th day of the month 
shall be considered to have been received 
by the 20th day of that month. 

Administrative Assessment and Market¬ 
ing Service Deduction 

§ 1001.85 Assessment for order admin¬ 
istration. 

On or before the 18th day after the 
end of the month, each handler shall 
pay to the market administrator his pro 
rata share of the expense of adminis¬ 
tration of this order. The payment shall 
be at the rate of 4 cents per hundred¬ 
weight, or such lesser rate as the Secre¬ 
tary may prescribe. The payment shall 
apply to: 

<a> All of a handler’s receipts at pool 
plants during the month of fluid milk 
products from all sources, except receipts 
from pool plants, receipts from regulated 
plants or pool bulk tank units under 
other Federal orders if such receipts were 
subject to an administrative expense as¬ 
sessment under the other order,* and re¬ 
ceipts of exempt milk processed at plants 
other than pool plants; 

(b) All receipts and beginning inven¬ 
tory of a cooperative association in its 
capacity as a handler under § 1001.9(d) 
lor the month less its disposition to pool 
plants and ending inventory for the 
month; and 

(c) The quantity distributed as route 
disposition in the marketing area from 
a handler’s nonpool plant for which a 
value is determined under § 1001.60(d). 

§ 1001.86 Deduction for marketing 
services. 

(a) In making the payments required 
by 8 1001.73 to producers, other than 
himself and any producer who is a mem¬ 
ber of a cooperative association that 
the Secretary determines is performing 
the services specified in this section, each 
handler shall deduct 3 cents per hun¬ 
dredweight, or such lesser rate as the 
Secretary shall determine to be sufficient, 
for marketing services. The handler shall 
pay the amount deducted to the market 
administrator or or before the 18th day 
after the end of the month. 

(b) The market administrator shall 
expend amounts received under para¬ 
graph (a) of this section only in pro¬ 
viding for market information to such 
producers and for verification of weights, 
samples, and tests of milk received from 
them. The market administrator may 
contract with a cooperative association 
for the furnishing of the whole or any 
Part of these services. 

Order 1 amending the order, regulating 

foe handling of milk in the New York- 
New Jersey marketing area. 

Findings and Determinations 

The findings and determinations here¬ 
inafter set forth are supplementary and 

, ' order shall not become effective un¬ 
less and until the requirements of 5 900.14 of 
in® nile# ot P ractlc « an d procedure govern- 
og proceedings to formulate marketing 
agreements and marketing orders have been 


in addition to the findings and determi¬ 
nations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and all of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such find¬ 
ings and determinations may be in con¬ 
flict with the findings and determina¬ 
tions set forth herein. 

(a) Findings. A public hearing was 
held upon certain proposed amendments 
to the tentative marketing agreement 
and to the order regulating the handling 
of milk in the New York-New Jersey mar¬ 
keting area. The hearing was held pur¬ 
suant to the provisions of the Agricul¬ 
tural Marketing Agreement Act of 1937, 
as amended (7 U.S.C. 601 et seq .), and 
the applicable rules of practice and pro¬ 
cedure (7 CFR Part 900). 

Upon the basis of the evidence intro¬ 
duced at such hearing and the record 
thereof, it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, as deter¬ 
mined pursuant to section 2 of the Act, 
are not reasonable in view of the price of 
feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the said marketing area, and the mini¬ 
mum prices specified in the order as 
hereby amended, are such prices as will 
reflect the aforesaid factors, insure a suf¬ 
ficient quantity of pure and wholesome 
milk, and be in the public interest; and 

(3) The said order as hereby amended 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity speci¬ 
fied in, a marketing agreement upon 
which a hearing has been held. 

Order relative to handling. It is there¬ 
fore ordered that on and after the effec¬ 
tive date hereof the handling of milk in 
the New York-New Jersey marketing 
area shall be in conformity to and in 
compliance with the terms and conditions 
of the order, as amended and as hereby 
amended, as follows: 

The provision of the proposed market¬ 
ing agreement and order amending the 
order contained in the recommended de¬ 
cision issued by the Administrator on 
September 30, 1975 and published in the 
Federal Register on October 8, 1975 (40 
FR 47316), shall be and are the terms and 
provisions of this order, amending the 
order, and are set forth in full herein: 
PART 1002—MILK IN NEW YORK- 
NEW JERSEY MARKETING AREA 

§ 1002.14 [Amended] 

1. In 8 1002.14, paragraph (b) is re¬ 
voked. 

2. In 5 1002.28, paragraph (f) is re¬ 
vised as follows: 

§ 1002.28 Temporary poo« plant*. 


(f) A plant shall not be a pool plant 
on the basis of this section for the pe¬ 
riods and under the conditions set forth 
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in subparagraphs (l) and (2) of this 
paragraph: 


canceled on the first of August, Septem¬ 
ber, October, or November pursuant to 
§ 1002.27(a), for the period through No¬ 
vember 30 except as specified in para¬ 
graph (e) of this section. 

(2) If the pool plant designation was 
canceled pursuant to 5 1002.27 for fail¬ 
ure to meet the requirements of 8 1002.26 
(a), for the period from the date the 
cancellation was effective through the 
following June 30. 

(3) [Revoked] 


• • • • ♦ 

§ 1002.29 [Amended] 

3. In § 1002.29, the proviso of para¬ 
graph (a) is revoked. 

§ 1002.45 [Amended] 

4. In 5 1002.45(a), subparagraph (9) 
is revoked. 

5 1002.45(a) (12), the reference 
(9) • is revoked. 


§ 1002.50a [Amended] 

6. In 5 1002.50a, the reference "1002.- 
52’ in the introductory text is revoked. 

§ 1002.52 [Removed] 

7. Section 1002.52 is revoked. 

§ 1002.70 [Amended] 

8. In § 1002.70(d), the reference "(6)” 
in the introductory text is changed to 
"(4)” and subparagraph (5) is revoked. 


PART 1015 [RESERVED] 

1. Part 1015 is removed and reserved. 

United States Department op Agriculture 
Agricultural Marketing Service 

marketing agreement regulating the han¬ 
dling OP MILK IN THE NEW ENGLAND MAR¬ 
KETING AREA 

The parties hereto, in order to effectuate 
the declared policy of the Act, and In ac¬ 
cordance with the rules of practice and pro¬ 
cedures effective thereunder (7 CFR Part 
900), desire to enter into this marketing 
agreement and do hereby agree that the 
provisions referred to in paragraph I hereof 
as augmented by the provisions specified 
in paragraph n hereof, shall be and are the 
provisions of this marketing agreement as 
if set out in full herein. 

I. The findings and determinations, order 
relative to handling, and the provisions of 
58 1001.1 to 1001.86, all inclusive, of the or¬ 
der regulating the handling of milk In the 
New England marketing area, which Is an¬ 
nexed hereto: and 
n. The following provisions: 
f 1001.87 Record of milk handled and au¬ 
thorization to correct typographical errors. 

(a) Record of milk handled. The under¬ 
signed certifies that he handled during the 

month of September 1975, _ 

hundredweight of milk covered by this mar¬ 
keting agreement. 

(b) Authorization to correct typographi¬ 
cal errors. The undersigned hereby autho¬ 
rizes the Director, or Acting Director, Dairy 
Division, Agricultural Marketing Service, to 
correct any typographical errors which may 
have been made in this marketing agreement. 

f 1001.88 Effective date. This marketing 
agreement shall become effective upon the 
execution of a counterpart hereof by the 
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Secretary in accordance with 5 900.14(a) of 
the aforesaid rules of practice and procedure. 

IN WITNESS WHEREOF, The contracting 
handlers, acting under the provisions of the 
Act, for the purposes and subject to the 
limitations herein contained and not other¬ 
wise, have hereunto set their respective 
hands and seals. 


(SEAL] 


by 


(Signature) 
Name Title 


(Address) 

Attest - 

Date .—. 

United States Department op Agriculture 
Agricultural Marketing Service 

MARKETING AGREEMENT REGULATING THE HAN¬ 
DLING OF MILK IN THE NEW YORK-NEW 
JERSEY AREA 

The parties hereto, in order to effectuate 
the declared policy of the Act. and in accord¬ 


ance with the rules of practice and procedure 
effective thereunder (7 CFR Part 900). de¬ 
sire to enter into this marketing agreement 
and do hereby agree that the provisions re¬ 
ferred to in paragraph I hereof as augmented 
by the provisions specified in paragraph II 
hereof, shall be and are provisions of this 
marketing agreement as if set out in full 
herein. 

I. The findings and determinations, order 
relative to handling, and the provisions of 
§§ 1002.1 to 1002.90, all Inclusive, of the or¬ 
der regulating the handling of milk in the 
New York-New Jersey marketing area which 
is annexed hereto; and 

II. The following provisions : 

f 1002.91 Record of milk handled and au¬ 
thorization to correct typographical errors. 

(a) Record of milk handled. The under¬ 
signed certifies that he handled during the 

month of September 1975. - 

hundredweight of milk covered by this mar¬ 
keting agreement. 

(b) Authorization to correct typographical 
errors. The undersigned hereby authorizes 


the Director, or Acting Director, Dairy Di¬ 
vision. Agricultural Marketing Service, to 
correct any typographical errors which may 
have been made in this marketing agreement. 

§ 1002.92 Effective date. This marketing 
agreement shall become effective upon the 
execution of a counterpart hereof by the 
Secretary in accordance with § 900.14(a) of 
the aforesaid rules of practice and procedure 

IN WITNESS WHEREOF. The contracting 
handlers, acting under the provisions of the 
Act. for the purposes and subject to the limi¬ 
tations herein contained and not otherwise, 
have hereunto set their respective hands and 
seals. 


[SEAL] 


by 


(Signature) 
(Name) (Title) 


(Address) 

Attest __ 

Date _ 

(FR Doc.76-2564 Filed 1-28-76;8:45 am] 
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NOTICES 


FEDERAL ELECTION COMMISSION 

(Notice 1970—13 ( 

ADVISORY OPINIONS 

The Federal Election Commission an¬ 
nounces the publication today of Ad¬ 
visory Opinions 1975-98, 1975-102, 1975- 
120. The Commission’s opinions are in 
response to questions raised by individ¬ 
uals holding Federal office, candidates 
for Federal office and political commit¬ 
tees, with respect to whether any specific 
transaction or activity by such individual, 
candidate, or political committee would 
constitute a violation of the Federal Elec¬ 
tion Campaign Act of 1971, as amended, 
of Chapters 95 or 96 of Title 26 United 
States Code, or of Sections 608, 610, 611, 
613, 614, 615, 616, or 617 of Title 18 United 
States Code. 

The Commission points out that these 
advisory opinions should be regarded as 
interim rulings which are subject to 
modification by future Commission regu¬ 
lations of general applicability. In the 
event that a holding in either opinion 
is altered by the Commission’s regula¬ 
tions. the persons to whom the opinions 
were issued will be notified. 

Advisory Opinions issued in response 
to requests carrying the designation 1975 
will continue to bear the 1975 number 
assigned to the original request. 

Advisory Opinion 1975-98 

PAYMENT FOR FLIGHTS TO DISTRICT AND 

PROGRAM ADVERTISEMENTS BY WYLIE FOR 

CONGRESS COMMITTEE 

This advisory opinion is rendered 
under 2 U.S.C. § 437f in response to a re¬ 
quest for an opinion submitted by Con¬ 
gressman Chalmers P. Wylie, and pub¬ 
lished in the November 12, 1975, Federal 
Rscister (40 FR 52796 >. and interested 
parties were given an opportunity to sub¬ 
mit written comments pertaining to the 
request. No comments were received. 

The requesting party seeks an advisory 
opinion indicating whether airplane trips 
for the Congressman and advertise¬ 
ments in a football or high school play 
program and a newspaper may be paid 
for from the Wylie for Congress Com¬ 
mittee account. 

The Commission’s opinion is that 
these payments may be legally made 
from the Committee account. They must 
be reported under 2 U.S.C. § 434(b) as 
disbursements, but they would be “ex¬ 
penditures” under 5 431 only if “made 
for the purpose of influencing” the Con¬ 
gressman’s nomination or election. 
Similarly, whether the payments are ex¬ 
penditures within the meaning of 18 
U.S.C. § 591(f) and thus chargeable 
against the Congressman’s expenditure 
limitation under 18 U.S.C. 5 608(c), 
would depend upon the purpose of the 
expenditures. If they were made for the 
purpose of influencing the Congress¬ 
man’s nomination or election they would 
clearly count toward his applicable ex¬ 
penditure limitation. Expenditures made 
for purely personal or business purposes, 
however, would not count toward the 
limitation. 


In general, the Commission would re¬ 
gard the payment of air fare from cam¬ 
paign funds for any trip between Colum¬ 
bus (his Congressional district) and 
Washington as an “expenditure” if the 
Congressman is a candidate with respect 
to the 1976 election and while present 
in the district he makes any campaign- 
oriented public appearances or other¬ 
wise engages in campaign-related activ¬ 
ity that in itself involves the making of 
other expenditures or the acceptance of 
contributions for his campaign. Further¬ 
more, the trip would be regarded as 
campaign-related if the Congressman- 
candidate deliberately conducts meet¬ 
ings or discussions with campaign or 
political advisers. The occurrence of in¬ 
cidental personal contacts or brief con¬ 
versations in a setting that is predomi¬ 
nantly social or professional rather than 
political, will not require that the travel 
be characterized as campaign-related. 1 

Payment from the Committee account 
for an advertisement of the type de¬ 
scribed would generally be regarded as 
an “expenditure” if the ad (1) appears 
at a time when the Congressman is a 
candidate with respect to an election, 
including a primary in 1976 and (2) 
clearly identifies him by name, photo¬ 
graph, drawing, or unambiguous refer¬ 
ence. 

The Commission further notes that, 
under 2 U.S.C. § 431(b) (2) and 18 U.S.C. 
5 591(b)(2), a candidate is defined as 
one who has . . received contributions 
or made expenditures, or has given his 
consent for any other person to receive 
contributions or make expenditures . . 
Thus, if the Congressman were not al¬ 
ready a candidate, the Commission 
would regard the above expenditures if 
made “for the purpose of influencing” 
his nomination or election as sufficient 
to bring him within this definition. 

This advisory opinion is issued on an 
interim basis only pending promulgation 
by the Commission of rules and regula¬ 
tions or policy statements of general 
applicability* 

Advisory Opinion 1975-102 

THE EFFECTS OF A DECLARATION OF BANK¬ 
RUPTCY BY A FORMER CANDIDATE UPON 

COMMITTEE DEBTS AND REPORTING OBLI¬ 
GATIONS 

The Federal Election Commission 
issues this advisory opinion under 2 
U.S.C. 5 437f in response to a request 
submitted by Warren O. Uhler, Treas¬ 
urer. Monahan for Congress Committee 
(Committee). The request was published 
in the Federal Register on November 12, 
1975 (40 FR 52796). Interested parties 
were given an opportunity to submit 


1 The Commission recently adopted and 
sent to the Congress proposed allocation 
regulations which provide that a Senate 
or House candidate may use personal funds 
for travel between his or her district and 
Washington. D.C. without any obligation 
to report such expenses. 

: See for example, the Commission's pro¬ 
posed regulation on offlce accounts now pend¬ 
ing before the Congress. 


comments relating to the request. No 
comments received. 

The Monahan for Congress Committee 
has incurred debts of $20,000. The ma¬ 
jority of the debts incurred by the Com¬ 
mittee are guaranteed by Mr. Monahan 
in the form of a personal note of obli¬ 
gation. Mr. Monahan also has personal 
liabilities of $15,000 and is contemplating 
personal bankruptcy. 

Based on informal communication 
with Mr. Monahan’s campaign repre¬ 
sentatives and a review of the pertinent 
reports previously filed it appears that 
the $15,000 personal obligation was in¬ 
curred by Mr. Monahan for the purpose 
of defraying living expenses during his 
period of candidacy. Furthermore, the 
bulk of the $20,000 committee debt is 
the result of a loan from Mr. Monahan 
to the Committee. This loan from per¬ 
sonal funds was evidently the reason 
why Mr. Monahan had to incur personal 
debts. The opinion issues on the assump¬ 
tion that the foregoing representations 
conform to the underlying facts of these 
transactions. 

The specific questions posed are as 
follows: 1. Once personal bankruptcy 
has been declared, what is the respon¬ 
sibility of the Committee for the bills, as 
they were personally guaranteed by 
Mr. Monahan? 

2. How long a period of time does the 
Committee continue to exist, after it be¬ 
comes obvious that it is impossible for 
the Committee to raise money to pay off 
the debt? 

In answer to the first question con¬ 
cerning the effect of Mr. Monahan’s 
bankruptcy on the Committee’s obliga¬ 
tions, including those “personally 
guaranteed” by Mr. Monahan, the Com¬ 
mission would regard as extinguished 
only those campaign-related debts and 
obligations that were identified as dis¬ 
charged by an adjudication of bank¬ 
ruptcy. Any debts and obligations not so 
discharged would continue in existence 
for purposes of the Federal Election 
Campaign Act of 1971, as amended, and 
pertinent provisions of Title 18, United 
States Code, including 18 U.S.C. § 610. 
In general, debt claims and liabilities are 
subject to relevant State law. and the 
Committee’s “responsibility” for satis¬ 
fying the obligations would have to be 
determined with reference to those laws. 
The Committee’s debts could, however, 
be settled or extinguished subject to 
compliance with the conditions set forth 
in AOs 1975-39 (40 FR 60162, Decem¬ 
ber 31, 1975) and 1975-50 (40 FR 58392. 
December 16, 1975), which opinions are 
hereby determined to be applicable to 
this request. 

In answer to your second question, the 
Committee must stay in existence and re¬ 
port periodically as required by 2 U.S.C. 
55 434(a) and (b) (12). Once its debts 
and obligations are properly extin¬ 
guished, as discussed above, the Com¬ 
mittee may disband and terminate in 
accordance with 2 U.S.C. § 433(d). The 
Committee is referred to AO 1975-18 (40 
FR 42838, September 16, 1975). as di¬ 
rectly applicable on this issue. 
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This advisory opinion is issued on an 
interim basis only pending promulgation 
by the Commission of rules and regula¬ 
tions or policy statements of general ap¬ 
plicability. 

Advisory Opinion 1975-120 

TREATMENT OF CONTRIBUTIONS MADE TO A 

HOUSE CANDIDATE BY AN AFFILIATE OF 

A STATE PARTY 

This advisory opinion is rendered 
under 2 U.S.C. § 437f in response to a 
request submitted by the Clifford Allen 
for Congress Committee and published in 
the Federal Register on December 22, 
1975 (40 FR 59311). Interested parties 
were given an opportunity to submit 
written comments pertaining to the re¬ 
quest. No comments were received. 

The Clifford Allen for Congress Com¬ 
mittee is a political committee formed to 
support the election of Clifford Allen to 
Congress from Tennesse (5th Congres¬ 
sional District). The Committee states 
that subsequent to the Tennessee pri¬ 
mary. held on October 9, 1975, it re¬ 
ceived a $2,500 check from the Tennessee 
Democratic Party Telethon Committee— 
a group which had registered with the 
House of Representatives in July 1975. 
and which, in the view of the Allen Com¬ 
mittee, was a division of the Tennessee 
Democratic Party. There was no indica¬ 
tion as to which portion of the $2,300 
check was to be used for the just con¬ 
cluded primary election and which por¬ 
tion for the upcoming election. 

The Allen Committee seeks assistance 
from the Commission as to what portions 
of the Telethon Committee’s check it 
may utilize for the promary and special 
elections without violating the Federal 
Election Campaign Act of 1971. as 
amended. 


In the view of the Commission, the 
$2,500 check is clearly a contribution 
within the meaning of 18 U.S.C. § 591 (e). 
Since the Telethon Committee was not 
in existence for six months when it 
made the contribution, it therefore, 
did not come within the scope of 
the specialized definition in 18 U.S.C. 
§ 608(b) (2), and could donate no more 
than $1,000 to a single election campaign. 
[See 18 U.S.C. §§ 591(a) and 608(b) (1), 
also, AO 1975-32, published in 40 FR 
55599, November 28. 1975.1 As a general 
matter, the Allen Committee could re¬ 
ceive $2,000 and this amount would have 
to be divided evenly between the two 
campaigns. The Commission notes, how¬ 
ever, that the check was received sub¬ 
sequent to the primary election/ The 
Commission is of the opinion that con¬ 
tributions earmarked for the primary 
election which are received by the can¬ 
didate after the primary will be treated 
as contribution for the special election 
unless at the time the contribution is 
received the amount of debts from the 
primary campaign exceeds the balance 
on hand in the primary election account. 
(See AO 1975-53 published In 40 FR 
58392, Dec. 16, 1975 and proposed 

allocation regulation adopted by the 
Commission on January 19, 1976. 

Although the Telethon Committee did 
not specifically “earmark” a portion of 
the contribution for the primary, the 
Allen Committee may, under the limited 
facts of this case, consider $1,000 of this 
check to be a contribution to the primary 
election if the following two considera¬ 
tions are met. First, the Telethon Com- 


1 The term "primary election" is used here¬ 
in to refer to the primary that was held to 
determine which candidates would run in the 
subsequent special election held to fill a 
vacancy. 


mittee has not made any other contribu¬ 
tion to Allen’s primary election. Second, 
the Allen Committee has at the time of 
receipt, outstanding debts from the pri¬ 
mary election of $1,000 or more. In addi¬ 
tion, the Allen Committee could receive 
$1,000 to be applied toward the special 
election compaign. Any amount in ex¬ 
cess of this violates Federal election laws 
and would, therefore, have to be returned 
to the Telethon Committee. 

In reaching this conclusion the Com¬ 
mission is mindful that pursuant to 18 
U.S.C. § 608(f)(3)(B) and its prior 
ruling in AO 1975-2 (40 FR 36092, 
August 18, 1975), a state party and its 
lawfully designated subcommittees may 
expend up to $10,000 on the general elec¬ 
tion campaign of a Congressional candi¬ 
date. 3 However, a direct donation of 
money to a candidate—as in the present 
instance—is not the same as on expendi¬ 
ture “in connection with the general 
election campaign” of a candidate. In 
one case, the candidate acquires ex¬ 
clusive use of the monies in question; in 
the other, the state party, although it 
may consult with the candidate as to 
how to expend the funds, has control 
over how the monies are used. 

This advisory opinion is issued on an 
interim basis pending final promulga¬ 
tion by the Commission of rules and reg¬ 
ulations or policy statements of general 
applicability. 

Dated: January 26, 1976. 

Neil Staebler, 

Vice Chairman for the 
Federal Election Commission. 

| FR Doc.76-2679 Filed l-28-76;8:45 am| 


3 The Commission regards a special election 
to fill a vacancy In Federal office as In¬ 
cluded in the term general election as used 
In 18 U.S.C. 5 608(f). 
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RULES AND REGULATIONS 


Title 45—Public Welfare 

CHAPTER I—OFFICE OF EDUCATION, DE¬ 
PARTMENT OF HEALTH, EDUCATION, 
AND WELFARE 

PART 177—FEDERAL, STATE AND PRI¬ 
VATE PROGRAMS OF LOW-INTEREST 
LOANS TO VOCATIONAL STUDENTS 
AND STUDENTS IN INSTITUTIONS OF 
HIGHER EDUCATION 

Operation 

Notice of proposed rulemaking was 
published in the Federal Register on 
March 25. 1975 (40 FR 13282-13285), set¬ 
ting forth proposed regulations governing 
the operation of the Federal Insured 
Student Loan Program (20 U.S.C. 1071 
through 1087-1). Interested persons were 
invited to submit written comments, sug¬ 
gestions, or objections concerning the 
proposed rules to the Office of Educa¬ 
tion. The proposed rules are now being 
adopted, as set forth below following the 
discussion of the comments and the 
effective date. 

As explained in the preamble to the 
proposed rules, the purpose of these regu¬ 
lations is to clarify the amount of loss 
which will be paid by the Commissioner 
on default claims submitted by lenders 
holding loans which are insured under 
the Federal Insured Student Loan Pro¬ 
gram (Subpart E of 45 CFR Part 177) 
and to specify the responsibilities of 
lenders prior to filing such claims. 

Under the Federal Insured Student 
Loan Program (FISLP), the Commis¬ 
sioner issues a certificate of insurance 
for a loan made to an eligible student by 
an eligible lender, insuring the loan 
against losses incurred by the lender be¬ 
cause of the student's failure to repay the 
loan. The Act and the regulations further 
provide that insured loans may be trans¬ 
ferred or assigned by an eligible lender 
to another eligible lender. If the student 
fails to repay the loan, the holder of the 
loan may file a claim with the Commis¬ 
sioner to be reimbursed for the unpaid 
balance of the principal amount and 
interest. 

Several questions have been raised re¬ 
garding how the amount of the unpaid 
balance of the loan should be computed 
in situations in which the student bor¬ 
rower may have claims or defenses 
which he could assert against the orig¬ 
inal lender or a subsequent holder of the 
loan. Although it has been generally un¬ 
derstood and accepted that a promissory 
note made under the FISL Program is 
not a negotiable instrument and that a 
purchaser of such a note cannot become 
a “holder in due course,” as those terms 
are defined by commercial law, questions 
have still remained concerning the 
proper interpretation and application of 
the Act and regulations. The major is¬ 
sues, which the regulations now being 
adopted address, relate to: (1) Defenses 
which the student borrower may have 
concerning the origination of the loan; 
(2) the rights of a holder who has ob¬ 
tained the loan by transfer or assign¬ 
ment from the lender; (3) the treatment 
to be accorded refunds to which the stu¬ 
dent borrower has become entitled; (4) 


the consequences of an educational in¬ 
stitution closing during an academic 
term; and (5) whether a lender which 
is not an educational institution but 
which lias a special relationship to an 
educational institution, should be re¬ 
quired to assume certain responsibilities 
or risks beyond those of other nonschool 
lenders. 

A. Summary ok Comments 

Major areas oi commenters' concerns 
were: the effect that the regulations 
would have on the ability of school-lend¬ 
ers to sell federally insured loans: the 
impact the regulations would have on 
continued program participation by 
commercial lenders; the legality of mak¬ 
ing certain provisions apply to loans cur¬ 
rently outstanding; the applicability of 
the regulations to certain categories of 
lenders; and a perceived reduction in the 
Federal insurance protection of pur¬ 
chased loans. 

A discussion of the comments contain¬ 
ing some general concerns about the reg¬ 
ulations is set forth below, followed by 
a discussion of more specific comments, 
arranged in the order by which they re¬ 
late to sections of the -regulations. 

B. General Concerns 

Comment. Several commenters seemed 
to think that the proposed rules applied 
to loans guaranteed by State or private 
nonprofit agencies. 

Response. These regulations apply 
only to loans insured by the Commis¬ 
sioner under the Federal Insured Stu¬ 
dent Loan Program (FISLP). 

Comment. Several commenters appar¬ 
ently thought that all of the proposed 
rules were to apply to all loans made un¬ 
der the FISLP, including loans made by 
lenders which neither are educational 
institutions nor have “special relation¬ 
ships” (as defined in § 177.52(c)) with 
educational institutions. 

Response. The major thrust of the 
new regulations is to clarify the amount 
of loss the Commissioner will pay on de¬ 
fault claims on loans originated by edu¬ 
cational institutions acting in the ca¬ 
pacity of lenders or by lenders having 
“special relationships” with educational 
institutions in cases involving unmade 
tuition refunds or school closings. 

The following parts of the new regu¬ 
lations do not apply to loans made by 
lenders which neither are educational 
institutions nor have “special relation¬ 
ships” with educational institutions: 

The second and third sentences of 
$ 177.44(b) and all of 5 177.52 (b) 

and (c). 

Thus, the new regulations should not 
impair the transferability of loans made 
to students by commercial lenders not 
having “special relationships” with edu¬ 
cational institutions. 

Comment. Several commenters thought 
the proposed rules would impede the sale 
of loans and restrict the amount of avail¬ 
able funds for loans. 

Response. The Commissioner does not 
seek to impede the sale of loans, nor to 
restrict available funds for loans, but to 


address program abuses. These regula¬ 
tions attempt to deal with certain spe¬ 
cific problems that have been identified 
in the administration of the program. 
The purpose of these regulations is to 
have lenders recognize both the defenses 
which can be raised against loan paper 
and their responsibility to exercise pru¬ 
dent business practices in making and 
purchasing such loans. 

Comment. Some commenters com¬ 
plained about the complexity of the regu¬ 
lations. 

Response. These regulations are writ¬ 
ten to meet the needs of a large and com¬ 
plex national program, while being as 
clear as possible. They introduce an ele¬ 
ment of certainty which heretofore was 
lacking in an area where certainty is es¬ 
sential from the standpoint of the lender 
community. It is hoped that the regula¬ 
tions will enable lenders to act in full 
recognition of the posture of the Office 
of Education with respect to important 
program matters. 

Comment. A few commenters viewed 
the regulations as a reduction in the cov¬ 
erage of the Federal guarantee on stu¬ 
dent loans. 

Response. If it meets certain require¬ 
ments (particularly at 20 U.S.C. 1077) a 
promissory note made under the FISL 
Program may be insured against a stu¬ 
dent’s failure to repay. This insured note 
is not a negotiable instrument, and a 
subsequent purchaser is not a “holder in 
due course.” The loan guarantee remains 
unchanged; these regulations merely 
clarify the method of computing the 
amount of loss on eligible defaulted loans. 
With regard to transfers of loans, the 
Commissioner does not extend a greater 
guarantee to the loan purchaser than 
was due the originating lender. 

C. Specific Comments 

1. SECTION 177.44(b)—ELIGIBILITY FOR 
INSURED LOANS 

Comment. Several commenters made 
statements to the effect that once the 
Commissioner has approved a loan appli¬ 
cation. the loan acquires a protected sta¬ 
tus such that a commercial lender which 
purchases a school-made loan should be 
able to assume that basic eligibility re¬ 
quirements have been met 

Response. In approving a loan applica¬ 
tion the Commissioner agrees that to the 
extent that applicable requirements are 
met and the student borrower has a legal 
obligation to repay a loan, that obligation 
is guaranteed (provided that the lender 
meets its responsibilities, such as due 
diligence in collections). (See 20 U.S.C 
1080.) These regulations attempt to clar¬ 
ify the nature of the student’s obliga¬ 
tion. The Commissioner will, in general, 
allow the lender to rely on assurances 
and certifications by the school and the 
student. However, lenders which buy 
school-originated loans or which have 
special relationships with schools may 
rely upon assurances and information 
provided by the students, but may not 
rely upon the certification of the educa¬ 
tional institutions. In these latter cases, 
lenders have the responsibility of making 
prudent professional judgments about the 
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quality of such loans including the prac¬ 
tices and financial stability of the schools 
originating the loans. 

Comment. Several commenters ob¬ 
jected to the distinction whereby lenders 
which purchase school-made loans may 
not rely upon the school’s certifications, 
but non-school lenders which make loans 
and do not have special relationships 
with schools can rely upon such school 
certifications. 


Response. There is a valid basis for 
distinguishing between loans which are 
made directly by non-school lenders and 
loans purchased from school lenders. 
Whereas the non-school lender provides 
the borrower only with the loan, the 
school lender’s agreement with the stu¬ 
dent also includes service in the form of 
education. If the school fails to provide 
such education, the student has defenses 
on the loan. Because a subsequent holder 
of a school-originated loan is not a 
'holder in due course,” such holder is 
subject to the same defenses or defects as 
the original lender. For this reason, 
lenders cannot rely upon certifications of 
the educational institution. There have 
been many problems (which have re- 
sulted in many student loan defaults) 
arising out of school-originated loans. In 
some cases, the institution did not have 
the financial resources to meet its obliga¬ 
tion to its students, and a number of 
schools have closed without completing 
the period of instruction for which the 
oans were obtained. This regulation 
therefore makes clear that the purchas¬ 
ing lender is required to make a sound 
professional judgment regarding the fi¬ 
nancial stability and the business prac¬ 
tices of a school before purchasing loans 
originated by the school. 

° ne com menter pointed out 
that if a purchaser of a school-originated 
loan cannot depend upon the certification 
from the school, the school may be denied 
any opportunity to negotiate notes in 
States with laws restricting examination 
of school files and records by lenders. 

Response . There is no requirement in 
the regulations that the lender must ex¬ 
amine an institution’s files and records 
where State laws restrict such examina¬ 
tion. In such cases, the lender, in the 
absence of inspecting a school’s records 
may determine that a school is meeting 
its responsibilities to its students and 
properly administering the loan program 
through a variety of means, including ex¬ 
amination of a school's financial state¬ 
ments and contact with State regulatory 
agencies, accrediting bodies, school of¬ 
ficials. creditors of the school, etc. 

Comment. Another commenter stated 
that the lender which has a special rela- 
f ,th a school fas defined In 
s i /7.52(c)) nevertheless may maintain 
an independent, arm’s length relation¬ 
ship, and thus should, in making loans, 
oe allowed to rely upon the school’s cer¬ 
tifications, as is permitted of lenders 
witiiout such relationships with schools. 

is that some in¬ 

dividual non-school lenders having spe- 
cial relationships with educational in- 
stltutions (as defined in § 177.52(c)) may 
exercise a stringently independent busi¬ 


ness relationship with such schools. How¬ 
ever, this would not normally be the case, 
and there is no assurance that such an 
arm’s length relationship can be main¬ 
tained. especially at a time of serious fi¬ 
nancial difficulties for either the school 
or the lender. While a “specially-related” 
lender must, therefore, bear additional 
risks in making such loans, the special 
relationship should provide the lender 
with a unique ability to make a compre¬ 
hensive and accurate evaluation of the 
school’s ability to meet its responsi¬ 
bilities, both educationally and relating 
to the loan program, and to assure that 
the certifications by the school are 
reliable. 

Comment. One commenter suggested 
that subsequent holders of school-made 
loans should be permitted to rely upon 
the school certifications. Improper, in¬ 
correct or fraudulent school certifica¬ 
tions should be treated as a compliance 
or even a criminal matter. The Commis¬ 
sioner could curb these abuses by dis¬ 
qualifying school lenders under his exist¬ 
ing broad authority to assure that 
“eligible lenders” and “eligible institu- 
tions” are carrying out their respon¬ 
sibilities in FISLP. Continued participa¬ 
tion in the program could be conditional 
upon assurances of future compliance, 
and restitution for the payment of insur¬ 
ance claims resulting from inaccurate 
certifications. 

Response. Such a proposal would 
neither prevent these abuses from occur¬ 
ring nor ensure recovery of payments of 
insurance claims resulting from false or 
inaccurate certifications, especially those 
made by financially distressed institu¬ 
tions or institutions that subsequently 
cease to do business. These regulations 
seek to prevent program abuses so as to 
minimize the necessity for remedial ac¬ 
tion. Hence, they alert lenders that pur¬ 
chase school-originated loans of the in¬ 
herent risks in making such purchases 
without the precautionary measure of 
exercising prudent judgment as to which 
schools may be reliable from both a busi¬ 
ness and programmatic standpoint. 
These regulations reflect the Commis¬ 
sioner’s concerns for both protecting 
lenders from unnecessary losses and re¬ 
ducing the incidence of defaults. 

2. SECTION 177.49(B)—TRANSFER OF 
INSURED LOAN 

Comment. Two commenters expressed 
uncertainty as to the meaning of a “clear 
statement of all the borrower’s rights 
and obligations.” and one suggested that 
a uniform notice of such rights and 
obligations should be prescribed by the 
Commissioner, which when delivered to 
the borrower would constitute compli¬ 
ance with the notice requirements. 

Response. The statement of the “bor¬ 
rower's rights and obligations” required 
by § 177.49(b) relates to those rights and 
obligations pertinent to the transfer of 
the loan. Included in such a notice would 
be the matters specifically referred to in 
§ 177.49(b). in addition to such informa¬ 
tion as the date when the repayment 
obligation terminates as to one lender 
and begins as to another, the name and 


address of the new holder of the loan, 
and where payments are to be directed 
(if to a different party from the new 
holder). The Commissioner is consider¬ 
ing making available to lenders, on re¬ 
quest. a model notice, delivery of which 
to the borrower would constitute compli¬ 
ance with this requirement. 

Comment. Clarification was requested 
as to the consequences, as they relate to 
default claims, of a failure to comply with 
the notice requirement. 

Response. Without proper notice of a 
transfer, the borrower may continue 
making payments to the previous holder 
of the loan. In the event of a default 
claim, if proper notice has not been given 
to the borrower, and the student has 
made payments to the prior holder of the 
note which have not been taken into ac¬ 
count in computing the amount of the 
unpaid balance listed in a default claim, 
the Commissioner will deduct the amount 
of such payments from the amount of the 
default claim which he would pay to the 
purchaser. In addition, lack of proper 
notice could, in some cases, be an element 
of lack of due diligence in the collecting 
of the loan on the part of the claimant 
lender, and such diligence is required as 
a condition for payment of a default 
claim. 

3. SECTION 177.52—DETERMINATION OF 

AMOUNT OF LOSS ON DEFAULT CLAIMS 

(INTRODUCTORY PARAGRAPH) 

Comment. One commenter contended 
that § 177.52 provides a basis for the 
Commissioner to reduce the amount of 
insurance coverage on loans obtained 
from school lenders and that such reduc¬ 
tion is contrary to statutory provisions. 

Response. There has been no reduction 
in the insurance coverage provided on 
federally insured loans. Howerever, in 
recognition of the defenses that can be 
raised against loans made by an educa¬ 
tional institution, the regulation clarifies 
that a purchaser of such loans cannot 
obtain a stronger guarantee than that 
of the original lender. 

Comment. Concerning the legal defects 
affecting the initial insurability or valid¬ 
ity of a FISLP loan, one commenter ob¬ 
jected to the rule “making a loan void 
if an endorsement is obtained on the 
note.” 

Response. The prohibition against en¬ 
dorsement on the note, applicable except 
when the borrower is a minor and an 
endorsement is needed under applicable 
State law to create a binding obligation, 
derives from section 427(a) (2) (A) of the 
Higher Education Act (20 U.S.C. 1077(a) 
(2) (A)), Loans bearing prohibited en¬ 
dorsements are not void, but they are 
uninsurable by the Commissioner. How¬ 
ever, as the preamble to the proposed 
regulation indicated, such a defect may 
be remedied, with the Commissioner’s 
approval, if he determines that no one 
has been adversely affected by the defect 
and that it can be remedied on a timely 
basis. 

Comment. One commenter objected 
that the regulation itself was silent about 
how to cure an unauthorized endorse¬ 
ment on a loan, and that the regulation, 


FEDERAL REGISTER, VOL. 41, NO. 20—THURSDAY, JANUARY 29, 1976 





4498 

rather than the preamble, would be the 
proper place for such explanation. 
Furthermore, the commenter questioned 
the need for the “agreement of the stu¬ 
dent” before deletion of the unauthorized 
endorsement. 

Response. The explanation in the pre¬ 
amble to the proposed regulation stated 
that “if a lender discovers such an un¬ 
authorized endorsement and, with the 
agreement of the student, deletes the 
unauthorized endorsement from the stu¬ 
dent’s promissory note prior to the stu¬ 
dent becoming delinquent in his pay¬ 
ments and prior to the time any party 
(other than the lender) has relied upon 
the endorsement, the Commissioner will 
not deem the loan to have been void ab 
initio. Rather, the Commissioner will 
view the defect as having been harmless 
up to the time of its deletion and will 
ratify the insurability of the loan.” This 
statement puts lenders on notice as to 
the Commissioner’s policy but is not to be 
taken as condoning unauthorized en¬ 
dorsements. Endorsements may jeopard¬ 
ize payments of insurance on default 
claims; absence of endorsements, except 
where the law permits endorsements, is 
a condition for insurance against default. 
As for the need for the “agreement of the 
student” on deletion of the unauthorized 
endorsement, the contractual nature of 
the promissory note would suggest the 
need for mutual agreement on any sub¬ 
sequent changes. 

Comment. Further clarification and 
guidance was requested as to the terms 
“fraud, forgery or intentional misrep¬ 
resentations.” as they appear in § 177.52, 
which states in part that “subject to the 
provisions of 5 177.44(b) of this part, the 
Commissioner shall deduct from the 
claim any amounts included therein 
which are attributable to legal defects 
deriving from fraud, forgery or inten¬ 
tional misrepresentations on the part of 
the borrower, the educational institution 
or the lender • • 

Response. The terms fraud, forgery and 
intentional misrepresentations do not 
have any unusual meaning insofar as the 
Federal Insured Student Loan Program 
is concerned. The Commissioner insures 
lenders against defaults by students on 
their obligation to repay their loans. 
However, both the student and the edu¬ 
cational institution are required to make 
certain certifications or assurances be¬ 
fore a loan can be insured. The purpose 
of § 177.44(b) is to indicate to lenders 
(or subsequent holders) the extent to 
which they can rely on student and 
school certifications. That section thus 
enables them to determine to what ex¬ 
tent, if any, later default claims may be 
subject to having deductions made by 
the Commissioner which are attributable 
to legal defects such as “fraud, forgery 
or intentional misrepresentations.” To 
the extent provided in § 177.44(b), lend¬ 
ers may rely on the assurances and other 
information provided by a student. Lend¬ 
ers may also rely on certifications re¬ 
ferred to in § 177.44(b) which are pro¬ 
vided by the school, except where that 
section specifies otherwise. A lender will 
not. as a result of such authorized reli¬ 
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ance, have the amount of its default 
claim reduced on account of “fraud, 
forgery or intentional misrepresenta¬ 
tions” by either the student or the school. 
If an employee of the lender, on the 
other hand, were responsible for the 
“fraud, forgery or intentional misrep¬ 
resentations,” defects arising from such 
acts would affect the amount of the claim 
payable by the Commissioner. 

Comment. There were several com¬ 
ments expressing difficulty in under¬ 
standing the meaning of the first para¬ 
graph in $ 177.52, especially with regard 
to how the Commissioner would deter¬ 
mine the unpaid principal balance of the 
loan and what events or actions by the 
lender (or subsequent holder) might re¬ 
sult in the reduction of the amount of the 
claim filed by the holder of the loan. 

Response. This paragraph first indi¬ 
cates which loans are subject to the in¬ 
surance of only the unpaid principal 
balance and which loans are subject to 
the insurance of both the unpaid princi¬ 
pal balance and interest. The rest of the 
paragraph (as well as paragraphs (a), 
(b), and <c)) describes what factors the 
Commissioner will consider in determin¬ 
ing what is the unpaid principal balance 
of the loan. Recognition will be given 
to defects of claims which arise from 
the Federal law governing the program, 
the program regulations, and applicable 
State law. For example, where the lender 
does not comply with applicable laws or 
regulations, the amount of a claim filed 
by the lender could be reduced by 
amounts attributable to such non-com¬ 
pliance (e.g., the failure of a lender to 
apply a borrower’s payments against the 
unpaid balance) or the loan could be 
found uninsurable (e.g., where there is 
fraud by the lender in obtaining the 
initial loan commitment from the Com¬ 
missioner), Paragraphs (a), (b) and (c) 
distinguish between lenders which are 
not educational institutions, lenders 
which are educational institutions, and 
lenders which have special relationships 
with educational institutions. These pro¬ 
visions set forth additional rules for de¬ 
termining the unpaid balance of the loan 
when there are involved such considera¬ 
tions as refunds due from the educa¬ 
tional institution, written authorization 
by the borrower to have refunds reduce 
loan balances, loan transfers and notice 
to the borrower of such transfers, and 
payments made by the borrower to a 
previous holder before and sifter the 
transfer of a loan. 

Comment. One commenter stated that 
§ 177.52 is inconsistent with section 430 
(a) of the Act which provides that the 
amount of loss under a default claim is 
“an amount equal to the unpaid balance 
of the principal amount and interest.” 

Response. This comment rests on the 
incorrect assumption that the “unpaid 
balance” is always equal to the amount 
advanced to the student by the originat¬ 
ing lender, less payments by the bor¬ 
rower. In fact, the “unpaid balance” is 
the amount originally advanced minus 
amounts attributable to either payment 
or various defenses on the loan. More¬ 
over, section 430(a) applies only to a 


loan “covered by Federal loan insurance” 
and thus only to a loan which meets the 
applicable requirements therefor. Sec¬ 
tion 430(d) provides that nothing in the 
law “shall be construed to excuse the 
holder of a federally insured loan from 
exercising reasonable care and diligence 
in the making and collection of loans.” 

4 . SECTION 177.52(a) —LOANS MADE BY 

LENDERS WHICH ARE NOT EDUCATIONAL 

INSTITUTIONS 

Comment. Several commenters op¬ 
posed the requirement that a non-school 
lender make a diligent effort to collect 
a refund directly from the school prior 
to filing a default claim, even if such pay¬ 
ment is previously authorized by the stu¬ 
dent. The following reasons were given: 
the refund is part of the student’s con¬ 
tract with the school and should not be 
the concern of the lender; the added 
burden and administrative cost will re¬ 
duce lender participation in the pro¬ 
gram; and as the guarantor of the loan, 
the Commissioner should see to the re¬ 
fund payment. 

Response. If the lender obtains the stu¬ 
dent’s authorization to have the school 
pay any refunds directly to the lender, 
such an authorization becomes part of 
the loan agreement and the total con¬ 
tractual relationship between the stu¬ 
dent and the lender, making it the lend¬ 
er’s obligation to seek the refund from 
the school. Any burden on the lender in 
seeking such a refund would appear to 
be outweighed by the likelihood of the 
lender’s success in obtaining the refund 
in light of § 177.63 of the regulations. 

Comment. Several commenters noted 
the statement in the “Treatment of un¬ 
paid refunds” section of the preamble 
which indicates that, in the absence of a 
written authorization of the borrower 
to have any refund due paid to the len¬ 
der, a holder of a non-school originated 
note would be required to make an effort 
to obtain an assignment from the stu¬ 
dent of his right to the refund prior to 
filing a claim. It was pointed out that 
such a requirement appeared in conflict 
with § 177.52(a) of the proposed rules, 
in addition to being an inappropriate 
burden on the lender. 

Response. It is true that there was a 
contradiction between the preamble and 
§ 177.52(a) of the regulation on this 
point. The regulation will stand as pro¬ 
posed. A lender holding non-school orig¬ 
inated notes is required to seek such re¬ 
funds from the school prior to filing 
default claims only as provided in 
§ 177.52(a), when the lender has previ¬ 
ously obtained authorization from the 
student to seek refunds from the school. 

Comment. One school maintained that 
§ 177.52(a) would alter the current pol¬ 
icy of schools which now make direct 
refunds to lenders, and would result in 
many schools discontinuing the policy of 
soliciting student authorizations to pay 
refunds to the lenders, rather than di¬ 
rectly to the borrowers. 

Response It is hoped that § 177 . 66 (a) 
will discourage schools which have such 
a policy from altering it. 
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5. SECTION 177.52(b)—LOANS MADE BY 
EDUCATIONAL INSTITUTIONS 

Comment. Regarding the computing of 
the refund due the student because of 
a school’s termination of teaching, one 
commenter stated that if the lender is 
reimbursed according to the ratio in the 
proposed regulations, this would elimi¬ 
nate from the guarantee that amount 
(perhaps a major portion) of the loan 
used for non-instructional costs, such as 
transportation and living expenses. For 
example, if a student borrowed $2,000 of 
which only $1,000 was applied to instruc¬ 
tional services and the other $1,000 was 
for personal living expenses and the 
school terminated teaching after one- 
half of the proposed academic year, the 
lender would only be reimbursed for 
$500, the amount which the school owed 
the student, and the lender would have 
to take legal action to collect the $1,000 
used by the student for personal living 
expenses. 

Response. The rationale for the ratio 
in the regulations is that the student’s 
liability on the loan should be in propor¬ 
tion to the educational services received 
by him, where the loan was made by a 
school. In the example cited, the lender 
would be reimbursed for one-half of the 
total loan, or $1,000, not merely for one- 
half of the amount of the loan used to 
pay instructional costs. 

Comment. Some commenters reacted 
negatively to the statement in the 
preamble relating to § 177.52(b) that “a 
lender purchasing loans which have been 
made by a school-lender must, therefore, 
bear responsibility for making a reason¬ 
able. professional judgment that the in¬ 
stitution has the resources and adminis¬ 
trative capability to provide the services 
for which the student obtained the loan.” 
Among the reasons given were the fol¬ 
lowing: this was the responsibility of the 
Office of Education; lenders lack the 
facility or expertise to make such pro¬ 
fessional judgments; evaluating or polic¬ 
ing schools was not the proper function 
of banks; this will impede the transfer of 
school-originated loans; this will place 
an additional expense on the lenders, or 
make such loans more unprofitable; this 
policy is harsh, unfair and retroactive; 
and lenders will establish discriminatory 
credit standards for different students 
and schools. 

Response. The Commissioner insures 
a loan to the extent of a borrower’s obli¬ 
gation to repay. This insurance does not 
protect the lender against defenses which 
the student borrower has on the loan. 
Since notes evidencing student loans are 
not negotiable instruments, the Com¬ 
missioner does not extend a greater 
guarantee to the purchaser of such a note 
than was due the originating lender. 
Jhe purchaser takes the note subject to 
defenses which the student could have 
raised against the originating school - 
lender. For these reasons, a purchaser of 
school-originated loans must exercise a 
professional judgment about the school’s 
capability of meeting its commitments to 
its student borrowers. 


6. SECTION 177.52(C)—LOANS MADE BY 

LENDERS HAVING SPECIAL RELATIONSHIPS 

WITH EDUCATIONAL INSTITUTIONS 

Comment. One lender which has a spe¬ 
cial relationship with some schools as set 
forth in paragraph (c) stated that al¬ 
though this lender and the schools were 
under common ownership, the lender 
provides stringent intemal controls, fol¬ 
lows prudent business practices, main¬ 
tains a true business relationship with 
these schools, and even “has sought to 
influence the policies and practices” of 
the schools “so that they would be in 
complete compliance with both the letter 
and the spirit” of the program. Thus, the 
lender should not be subject to the pro¬ 
visions applicable to lenders with special 
relationships with schools. 

Response. The purposes of the pro¬ 
gram, particularly the interests of the 
students and the Federal Government, 
are best served when lenders exercise in¬ 
dependent judgment and responsibility 
in making loans. Cases in which lenders 
and schools have mutual financial or 
management interests, or where there 
is a delegation to the school of the deci¬ 
sion as to whom to lend and other activi¬ 
ties incident to making a loan, lead to 
abuses which can be minimized only if 
such specially related lenders are re¬ 
quired to assume responsibilities and 
risks beyond those of other noh-school 
lenders, as discussed above in response 
to a comment on § 177.44(b). 

Comment. Regarding “common man¬ 
agement,” one commenter asked about 
the situation of a small community where 
the local lender might have made more 
than 50 percent of its loans to the stu¬ 
dents attending the local school, and the 
lender and the school have representa¬ 
tives on one another’s boards of direc¬ 
tors. If this is considered common man¬ 
agement because of the exchange of 
board members, this would discourage 
lenders in small communities from mak¬ 
ing loans under the program. 

Response. Section 177.52(c) is in¬ 
tended in part to correct the abuses aris¬ 
ing from the lender’s surrender of inde¬ 
pendent judgment and responsibility in 
making loans which often follows a com¬ 
mon ownership or management with a 
school. “Common management” how¬ 
ever, would not necessarily exist in the 
example given. 

Comment. It was pointed out that the 
fact of an officer of a large lender being 
on the board of directors of a large edu¬ 
cational institution generally would not 
constitute so substantial a connection as 
to prevent the lender from exercising in¬ 
dependent judgment and responsibility 
in making loans, and thus should not be 
considered “common management.” 

Response. Section 177.52(c) (ii) pro¬ 
vides that a lender establishes a special 
relationship with a school if the lender 
has common ownership or management 
with a school, and more than 50 per¬ 
cent of the lender’s loans are made to 
the students at that school. In example 
of an officer of a large lending institution 
sitting on the board of directors of a large 


school, it is unlikely that the large 
lender would make 50 percent of its loans 
to students of the one school. Moreover, 
“common management” would not nec¬ 
essarily exist in such a situation. 

Comment. Another comment pointed 
out that if both the lender and the school 
are publicly held, “common ownership” 
may exist, but it may be to such a minute 
degree as to enable the lender to exercise 
independent judgment in making loans. 

Response. Common ownership would 
exist, for example, where the school and 
the lender are subsidiaries of the same 
parent organization, or where the school 
or the lender is the parent of the other. 
De minimus holdings by an individual in 
both a publicly held school and a publicly 
held lender would not constitute common 
ownership of the school and lender if 
such holdings did not result in influence 
or control over the policies of either en¬ 
tity by the other. 

Comment. One lender suggested that 
“mutual financial interests” referred to 
in the preamble should not, in many in¬ 
stances, be cause for program concern, 
e g., if a school has funds on deposit with 
the lender, or if the school has invested 
in a company which does business with 
the lender. 

Response. Only situations specifically 
referred to in $ 177.52(c) will give rise 
to the rule set forth therein. 

Comment. Two State agencies which 
are lenders and which, under $ 177.52 
(c)(iii), qualify as having special rela¬ 
tionships with educational institutions, 
question whether they can legally require 
refunds due withdrawing students to be 
applied to reducing loan balances if such 
provisions are not detailed in the promis¬ 
sory notes. Furthermore, such advance 
payments might cause unfair conflict in 
situations in which withdrawing students 
have aid under other programs or have 
emergency financial needs. 

Response. A student is generally en¬ 
titled to receive a refund from a school 
unless he has authorized that the refund 
be directed elsewhere. These regula¬ 
tions are designed to induce lenders to 
act on such authorizations and (except 
in the case of a lender holding a non¬ 
school originated loan and not having a 
special relationship with the borrower’s 
school) to obtain them if they have not 
been made. Section 177.63(e) allows a 
school to allocate a refund between an 
insured loan and other forms of financial 
aid but does not permit an allocation to 
cover emergency financial needs of with¬ 
drawing students, since insured loans 
are intended to cover only educational 
expenses. 

Comment. Some comments were re¬ 
ceived indicating that 8 177.52(c) (iii) 
was interpreted as an exhaustive list 
of lender activities not to be delegated to 
educational institutions, or was con¬ 
strued as authorizing or encouraging 
lenders to adopt the practice of delegat¬ 
ing a lender’s normal responsibilities to 
an educational institution. 

Response. This provision is not to be 
construed as authorizing or encouraging 
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lenders to adopt the practice of delegat¬ 
ing a lender’s normal responsibilities to 
an educational institution. Rather, such 
a practice is discouraged and its use 
could raise serious questions regarding 
the lender’s exercise of the requisite care 
and diligence in making loans. This pro¬ 
vision is merely intended to establish 
that any lender which engages in such a 
practice will be held to assume addi¬ 
tional risks. Furthermore, the list of ac¬ 
tivities is intended and labeled (through 
the phrase “such as”) merely as a 
limited number of examples of functions 
and responsibilities preceding the mak¬ 
ing of a loan. 

D. Effective Date 

1. Pursuant to section 431(d) of the 
General Education Provisions Act, as 
amended (20 U.S.C. 1232(d)) these reg¬ 
ulations have been transmitted to the 
Congress concurrently with the publica¬ 
tion in the Federal Register. That sec¬ 
tion provides that regulations subject 
thereto shall became effective on the 
forty-fifth day following the date of such 
transmission, subject to the provisions 
therein concerning Congressional action 
and adjournment. 

2. The statutory interpretation of the 
Office of Education which was published 
in the Federal Register on February 24, 
1975 (40 FR 7961) will continue to be 
applied as stated therein. However, the 
related additional procedures and re¬ 
quirements established in the new regu¬ 
lations set forth below shall not apply 
to the making or transferring of loans 
prior to the effective date referred to in 
the preceding paragraph. 

3. The following examples illustrate 
the applicability of these new regulations 
and their relation to the February 24 
interpretation: 

(a) The February 24 interpretation 
stated that a federally insured student 
loan is not a negotiable instrument and 
that “we have consistently viewed the 
purpose of the program to be to insure 
the lender against default on the part of 
the student (e.g., his inability to make 
payments), rather than against defenses 
which the student has against the loan 
(e.g., fraud in the making of the loan or 
a failure of consideration).” The second 
sentence of new § 177.44(b) states that 
a lender which by transfer obtains pos¬ 
session of a loan which has been made 
by an educational institution shall be 
entitled to rely upon the certifications 
provided by the school pursuant to re¬ 
designated 5 177.44(a) in the making of 
the loan. Thus the second sentence of 
new § 177.44(b) does not establish new 
requirements but merely provides an ex¬ 
ample of the applicability of the Feb¬ 
ruary 24 interpretation. 

(b) Revised 8 177.49(b) establishes 
new requirements for lenders in connec¬ 
tion with the transfer of loans and shall 
therefore apply only to transfers occur¬ 
ring on or after the effective date of 
these regulations. 

(c) The February 24 interpretation 
noted that the termination of a student’s 
course of study due to the financial fail¬ 
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ure of the educational institution which 
made the federally insured student loan 
results in a failure of consideration on 
the agreement (which includes the loan) 
between the student and the school and 
establishes a defense, on the part of the 
student as to his obligation to repay, 
which is good against the school and, be¬ 
cause the loan is not a negotiable instru¬ 
ment, against any subsequent holder of 
the loan. The February 24 interpretation 
stated that therefore the reimbursement 
on the subsequent holder’s default claim 
will not be a greater proportion of the 
total loan than the proportion of the 
academic session which the student was 
able to complete: however, in the inter¬ 
ests of the program the Commssioner 
stated that he would apply such a com¬ 
putation only as to loans which were 
transferred by an educational institution 
to another eligible lender after February 
21.1975. To the extent that parts of new 
§ 177.52 (b) (2) merely restate such parts 
of the February 24 interpretation, they do 
not establish new requirements and are 
effective as to loans transferred from 
schools to other lenders after February 
21, 1975. However, specific practices 
which these regulations, for the first 
time, require a lender to undertake prior 
to filing a default claim (such as exercis¬ 
ing due diligence in obtaining collection 
on a student’s assignment of his right to a 
refund) are applicable only to (i) loans 
originated on or after the effective date 
of these regulations and (ii> transfers 
made on or after the effective date of 
these regulations with respect to loans 
originated prior to that date. 

(d) New § 177.52(c) establishes a new 
rule concerning the making of loans and 
shall therefore apply only to loans made 
on or after the effective date of the new 
regulations. 

(Catalog of Federal Domestic Assistance No. 
13.460 Guaranteed Student Loan Program) 

Dated: December 10, 1975. 

T. H. Bell, 

U.S. Commissioner of Education. 

Approved: January 23,1976. 

Majorie Lynch, 

Acting Secretary of Health , 
Education , and Welfare. 

Part 177 of Title 45 of the Code of 
Federal Regulations is amended as 
follows: 

§ 177.42 [Amended] 

1. Section 177.42 is amended by delet¬ 
ing paragraph (d) and by redesignating 
paragraph (e) as paragraph (d). 

2. Section 177.44 is amended by desig¬ 
nating the undesignated paragraph as 
paragraph (a), by re-designating 
clauses (a), (b), (c), (d), (e), and (f) 
(and references thereto) in such para¬ 
graph as clauses (1), (2), (3), (4), (5), 
and (6), respectively, and by adding a 
new paragraph (b) to read as follows: 

§ 177.44 Eligibility for insured loans. 

• • • • • 

(b) In making a loan under this part, 
a lender which is not an institution of 


higher education or a vocational school, 
acting in good faith and in the absence 
of information to the contrary, may 
rely upon the certifications provided by 
an institution and upon the assurances 
and other information provided by a 
student pursuant to paragraph (a) of 
this section. A lender which, by transfer 
or assignment pursuant to 8 177.49 of 
this part, obtains possession of a loan 
which has been made by an educational 
institution may, acting in good faith and 
in the absence of information to the 
contrary, rely upon the assurances and 
information provided by a student to 
such institution pursuant to paragraph 
(a) of this section, but such transferee 
or assignee shall not be entitled to rely 
upon the certifications provided by an 
educational institution pursuant to 
paragraph (a) of this section in the 
making of the loan. In making a loan 
under this part, ^ lender which is not an 
educational institution, but for which 
the conditions set forth in paragraph (c) 
of § 177.52 exist, acting in good faith and 
in the absence of information to the con¬ 
trary, may rely upon the assurances and 
information provided by a student pur¬ 
suant to paragraph (a) of this section, 
but shall not be entitled to rely upon the 
certifications of the educational institu¬ 
tion provided thereunder. 

(20 US.C. 1077(a)(1), 1078(a)(2), 1079(a) 
(1).1082(a)(1)) 

3. Paragraph 177.49(b) is revised, to 
read as follows (it being understood that 
references in other places in Part 177 to 
§ 177.49(b) refer to new paragraph (b) 
or the previous version depending upon 
the date of the relevant loan transfer): 

§ 177.49 Transfer of insured loan. 

• • • * • 

(b) The Commissioner shall be noti¬ 
fied of any assignment of a note insured 
under this subpart if the right to receive 
interest payments has also been assigned. 
The borrower shall be notified of the 
assignment of any note insured under 
this subpart if the assignment results 
in his being required to make installment 
payments or direct other matters con¬ 
nected with the loan to another party. 
Such notice to the borrower shall con¬ 
tain a clear statement of all of the bor¬ 
rower's rights and obligations, both as 
to the assignor and the assignee, includ¬ 
ing a statement regarding the conse¬ 
quences of any payments made to the 
assignor, or any prior holder of the loan, 
subsequent to receipt of the notice and. 
if applicable, the effect of the assign¬ 
ment on any authorization previously 
signed by the borrower with respect to 
payment of refunds due under 8 177.63 
of this part. 

(20 UJ3.C. 1079(d), 1082(a)(1)) 

4. A new 8 177.52 is added, to read as 
follows: 

§ 177.52 Determination of amount of 
loss on default claims. 

The amount of loss to be paid on claims 
filed pursuant to 8 177.48, for loans for 
which the application for insurance com- 
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mitment was received by the U.S. Office 
of Education prior to July 1, 1972 or 
between August 19,1972 and February 28, 
1973 <or, with respect to claims based 
on the borrower’s death or total and 
permanent disability, for loans made 
prior to December 15, 1968), shall be 
equal to the unpaid balance of the prin¬ 
cipal amount of such loan other than 
any interest or any other charges which 
may have been added to, and become 
part of, the principal amount of the loan. 
For loans for which such applications 
were received between July 1 and August 
18, 1972 or after February 28, 1973 (and, 
with respect to claims based on the bor¬ 
rower’s death or total and permanent 
disability, for loans made on or after 
December 15, 1968), the amount of the 
loss to be paid on claims filed pursuant 
to § 177.48 shall be equal to the unpaid 
balance of the principal and interest. In 
determining what amount of such bal¬ 
ance is unpaid, the Commissioner shall 
take cognizance of legal defects affect¬ 
ing the initial validity or insurability of 
the loan which arise under the Act. the 
regulations set forth in this part, or ap¬ 
plicable State law. Subject to the provi¬ 
sions of § 177.44(b) of this part, the Com¬ 
missioner shall deduct from the claim 
any amounts included therein which are 
attributable to legal defects deriving from 
fraud, forgery or intentional misrepre¬ 
sentations on the part of the borrower, 
the educational institution or the lender 
or deriving from non-compliance with 
the statutory conditions and elements 
set forth in sections 425 and 427 of the 
Act. In determining whether deductions 
should be made which are attributable 
to other defects, the Commissioner shall 
consider whether there is any evidence 
of an intention to mislead or defraud 
and whether the lender, in making the 
loan, failed to exercise care and dili¬ 
gence commensurate with prudent busi¬ 
ness practices. In addition, the Commis¬ 
sioner will determine the amount of the 
unpaid balance in accordance with the 
following rules: 

(a) Loans made by lenders which are 
not educational institutions. If the loan 
for which a claim has been filed was 
originally made by an eligible lender 
which was not an institution of higher 
education or a vocational school, the un¬ 
paid balance shall be the amount of the 
loan, minus any payments which have 
been properly made to the holder of the 
loan by the borrower or on the borrow¬ 
er’s behalf. If, however, the lender has 
obtained the borrower’s authorization to 
have the educational institution in which 
the borrower is enrolled pay directly to 
the lender any refund from the institu¬ 
tion to which the borrower becomes en¬ 
titled, the lender must make a diligent 
effort to collect such refund prior to fil¬ 
ing the claim; if the lender fails to make 
such efforts, the Commissioner will de¬ 
duct from the claim any amount included 
therein which is attributable to such re¬ 
fund. If the claim has been filed by an 
eligible lender which did not make the 


loan, but has obtained it by transfer or 
assignment, the transferee or assignee 
shall not be entitled to any payment 
under this section greater than that to 
which the transferor or assignor would 
be entitled under this section. In par¬ 
ticular, the Commissioner shall deduct 
from the claim any amounts included 
therein which are attributable to pay¬ 
ments made by the borrower to a prior 
holder of the loan prior to, or in the 
absence of, proper notice of the trans¬ 
fer or assignment to the borrower in ac¬ 
cordance with § 177.49(b) of this part. 
If the loan for which a claim has been 
filed was made by an eligible lender 
which is not an educational institution, 
but for which the conditions set forth 
in paragraph (c) of this section exist, the 
Commissioner will determine the amount 
of the loss on such claim in accordance 
with the rules set forth in paragraph 

(b) (2) of this section. 

(b) Loans made by educational insti¬ 
tutions. (1) If the loan for which a claim 
has been filed was originally made by 
an eligible institution of higher educa¬ 
tion or vocational school, and the claim 
has been filed by such lender, the Com¬ 
missioner shall deduct from the claim 
any amounts included therein which are 
attributable to either (i) a refund (in 
the amount calculated under § 177.63(e)) 
which the institution is obligated to make 
pursuant to § 177.63 of this part but has 
not made; or (ii) any portion of the pro¬ 
gram of study which the student was un¬ 
able to complete due to the institution’s 
termination of its teaching activities 
during the period of time for which the 
student obtained a loan under this part. 
If the situation described in paragraph 
(b)(1) (ii) of this section arises, the 
lender shall not make any effort to col¬ 
lect on the loan from the student, shall 
not hold the loan during the grace period 
provided for in § 177.46(d) of this part, 
and shall promptly file a claim pursuant 
to § 177.48. The Commissioner shall re¬ 
imburse the lender in an amount which 
bears the same ratio to the total amount 
of the loan as the amount of the educa¬ 
tional services which the student re¬ 
ceived before the institution terminated 
its teaching activities bears to the total 
services which he would have received, 
during the period for which the loan 
was obtained, had the institution not 
terminated its teaching activities. The 
Commissioner will then determine 
whether, after the grace period has ex¬ 
pired, the student is obligated to make 
any repayments on the loan and, if so. 
in what amount. 

(2) If the loan for which a claim has 
been filed was originally made by an 
eligible institution of higher education 
or vocatioral school, but the claim has 
been filed by another eligible lender 
which obtained the note by transfer or 
assignment, the Commissioner shall de¬ 
duct from the claim any amounts in¬ 
cluded therein which are attributable to 

(i) a refund (in the amount calculated 
under § 177.63(e)) which the institution 


became obligated to make, pursuant to 
§ 177.63 of this part, prior to the trans¬ 
fer or assignment, but has not made or 

(ii) any payments made to the institu¬ 
tion (or any other prior holder of the 
loan) which the lender filing the claim 
authorized to be made or knowingly per¬ 
mitted to be made, or which were made 
prior to or in the absence of a proper no¬ 
tice of the transfer or assignment hav¬ 
ing been sent to the student in accord¬ 
ance with § 177.49(b) of this part; or 

(iii) any portion of the program of study 
which the student was unable to com¬ 
plete due to the institution’s termination 
of its teaching activities during the pe¬ 
riod of time for which the student ob¬ 
tained a loan under this part. The Com¬ 
missioner will not deduct from the claim 
an amount which would be attributable 
to a refund which the institution became 
obligated to make after the date of the 
transfer or assignment, but has not 
made, if the lender, prior to filing the 
claim, has made a diligent effort to ob¬ 
tain an assignment from the student of 
the right to receive such refund and, if 
the lender received such assignment 
from the student, has made a diligent 
effort to collect such refund from the in¬ 
stitution. If, however, the student, prior 
to the transfer or assignment of the loan 
by the institution, had signed an au¬ 
thorization for the institution to apply 
the refund to the unpaid balance of the 
loan, the transferee or assignee must 
make a diligent effort, prior to filing a 
claim, to collect such refund from the 
institution; if the lender fails to make 
such effort, the Commissioner will de¬ 
duct from the claim any amount in¬ 
cluded therein which is attributable to a 
refund which the institution is obligated 
to make. If a lender holding a loan that 
was made by an educational institution 
has knowledge that the institution has 
terminated its teaching activities during 
the period of time for which the student 
obtained a loan under this part, the 
lender shall not make any effort to col¬ 
lect on the loan from the student, shall 
not hold the loan during the grace period 
provided for in § 177.46(d) of this part, 
and shall promptly file a claim pursuant 
to § 177.48; the lender will be reimbursed 
an amount which bears the same ratio 
to the total amount of the loan as the 
amount of the educational services 
which the student received before the 
institution terminated its teaching ac¬ 
tivities bears to the total services 
which he would have received, during the 
period for which the loan was obtained, 
had the institution not terminated its 
teaching activities. The Commissioner 
will then determine whether, after the 
grace period has expired, the student is 
obligated to make any repayments on 
the loan, and, if so, in what amount. 

(c) Loans made by lenders having spe¬ 
cial relationships with educational insti¬ 
tutions. For purposes of this section, a 
loan which has been made by a lender 
which is not an educational institution 
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shall be treated, in accordance with 
paragraph(b) (2) of this section, as if it 
were a loan made by an educational 
institution and transferred to the lender 
on the date of the initial disbursement 
of the loan, in any case in which the 
lender: (i) has a majority of its voting 
stock held by an educational Institution: 
or (ii) has common ownership or man¬ 


agement with one or more educational 
institutions and more than 50 percent of 
the loans made under this part by the 
lender have been made to students at 
such institution; or (iii) has delegated 
to an educational institution substan¬ 
tially all of the functions and responsi¬ 
bilities normally performed by a lender 
prior to making a loan, such as inter¬ 





viewing the applicant for the loan, 
explaining the applicant’s responsibilities 
under the loan, obtaining completion of 
necessary forms, obtaining necessary 
documentation, and (subject to § 177.44 
(b) of this part) verifying that the stu¬ 
dent is eligible for the loan. 

(20 U.S.C. 1080, 1082(a) (1)) 

(FR Doc.76-2615 Filed 1-28-76:8:45 am] 
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POSTAL SERVICE 
PRIVACY OF INFORMATION 
FINAL NOTICE OF THREE SYSTEMS OF 
RECORDS; SUPPLEMENTAL NOTICE OF 
ADDITIONAL SYSTEMS OF RECORDS: 
DELETION OF SYSTEM OF RECORDS 

The purpose of this document is to publish, as required by 5 
U.S.C. 552a (e)(4), a final notice of the existence and character of 
three systems of records, as defined in the Privacy Act of 1974, 
Pub. L. No. 93-579, maintained by the Postal Service. In addition, 
as required by 5 U.S.C. 552a (eXH), this document lists two addi¬ 
tional systems of records not previously mentioned in a published 
notice. This document also deletes an erroneously identified system 
of records from the Postal Service list. Finally, several editorial 
corrections and revisions to previously identified systems have 
been made where necessary. 

On October 8, 1975, the Postal Service published for comment in 
the Federal Register (40 FR 47422) a supplemental notice of three 
systems of records omitted from the original Postal Service notice 
of systems of records published on August 28, 1975 (40 FR 39805). 
No public comment was received regarding this supplemental 
notice. Accordingly, after a review of the proposed text, the Postal 
Service has determined to make final, effective immediately, its 
previously published notice of the existence and character of the 
following three systems: 

(a) USPS 120.010, Personnel Records—Architect/Engineer Selec¬ 
tion Records. 

(b) USPS 150.015, Records and Information Management 

Records—Freedom of Information Act Appeals System. 

(c) USPS 150.025, Records and Information Management 

Records—Privacy Act Appeals System. 

The Postal Service has also identified two systems of records in 
existence on September 27, 1975, which were omitted from the 
original notice of August 28. 1975, and the supplemental notice of 
October 8, 1975, due to administrative oversight. These systems are 
designated: 

(a) USPS 090.030, Non-Mail Service—U.S. Savings Bonds Appli¬ 
cation Records. 

(b) USPS 120.190. Personnel Records—Supervisor’s Discretiona¬ 
ry Records. 

The Postal Service presents in this document an initial statement 
of the existence and character of these systems. 

Next, the Postal Service states its intention to delete a system 
from its original list of systems of records published on August 28, 
1975. The system to be deleted is designated: 

USPS 170.020, Statistical (Cost) Systems—In-Office Cost System 
Records. It has been determined that this system is used for 
statistical purposes only, and that information is not retrieved from 
it by use of an individual's name, or an identifying number, sym¬ 
bol, or other identifying particular assigned to an individual. Ac¬ 
cordingly, the Postal Service has concluded that this system does 
not constitute a “system of records” as that term is defined in 5 
U.S.C. 552a (a)(5), and that it should be deleted from the list of 
Postal Service systems of records published under the Privacy Act. 
Finally, several editorial corrections and revisions to previously 
identified systems are provided; none of which changes the general 
character or purpose of the affected system. 

Public comment is solicited regarding systems USPS 090.030 and 
USPS 120.190 and their uses, and the deletion of system USPS 
170.020. Any person may submit written comments on or before 
February 28. 1976. to the Records Officer, U.S. Postal Service, 
Washington, DC 20260. Final notice regarding these systems will be 
given after the time for public comment has elapsed. 

The following are editorial corrections and revisions to previ¬ 
ously identified systems: 

USPS 020.020 

System Name: CHANGE TO READ, “Communication (Public 
Relations)—Children’s Art Contest, 020.020.** 

USPS 030.005 

System Name: CHANGE TO READ, “Equal Employment 
Opportunity—Contract Employee Discrimination 
Complaints/Invcstigation, 030.005.” 

USPS 050.020 

Routine of records maintained in the system, including 
categories of users and the purpose of such use: CHANGE 
THAT PORTION TO READ, “4. To support USPS 


Personnel Programs such as Executive Leadership, Non- 
Bargaining Position Evaluations, Evaluations of Probationary 
Employees, Merit Evaluations, Membership and 
Identification Listings, Emergency Locator Listings, Mailing 
Lists, Women’s Programs and analysis of employees in 
various salary ranges.” 

ADD TO USE, “18. Certain information pertaining to Postal 
supervisors may be transferred to the National Association 
of Postal Supervisors.” 

USPS 120.038 

System Name: CHANGE TO READ, “Personnel 
Records—Employee Bicentennial Award List, 120.038.” 

USPS 120.070 

Notification Procedure: CHANGE TO READ, ‘‘Employees 
wishing to gain access to their official Personnel Folder 
should inquire to the facility head where employed. 
Headquarters employees should submit requests to the 
SYSTEM MANAGER. Former employees should submit 
requests to the National Personnel Records Center, St. 

Louis, MO.” 

USPS 120.120 

Authority for Maintenance of the System: CHANGE TO 
READ, ”39 U.S.C. 401, 1001.” 

USPS 150.015 

System Name: CHANGE TO READ, “Records and 
Information Management Records—Freedom of Information 
Appeals System, 150.015.** 

USPS 150.025 

System Name: CHANGE TO READ, “Records and 
Information Management Records—Privacy Act Appeals 
System, 150.025.” 

Roger P. Craig 
Deputy General Counsel 

Certified to be a true copy of the original 

Paul J. Kemp 

Alternate Liaison Officer of the U.S. Postal Service 
USPS 090.030 

System name: Non-Mail Services-U.S. Savings Bonds Application 

Records, 090.030. 

System location: selected Post Offices throughout the United 
States where the Postal Service is the issuing agent. 

Categories of individuals covered by the system: Persons applying 
for U.S. Savings Bonds to be issued in the names of natural per¬ 
sons in their own right only. 

Categories of records in the system: Name and address, number of 
bonds applied for and total amount of purchase. 

Authority for maintenance of the system: 39 U.S.C. 401, 411. 

Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes of such uses: Purpose—To process ap¬ 
plications for U.S. Savings Bonds. Uses (1) Disclosure may be 
made to a Congressional Office from the record of an individual in 
response to an inquiry from the Congressional Office made at the 
request of that individual. (2) Disclosure may be made from the 
record of an individual, where pertinent, in any legal proceeding to 
which the Postal Service is a party before a court or administrative 
body. (3) To refer, where there is an indication of a violation or 
potential violation of law, whether civil, criminal, or regulatory in 
nature, to the appropriate agency, whether Federal, State, Local, 
or Foreign, charged with the responsibility of investigating or 
prosecuting such violation or charged with enforcing or implement¬ 
ing the statute, or rule, regulation, or order issued pursuant thereto. 
(4) Records may be transferred to the Treasury Department. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: Information in this system is maintained on printed 
forms in hard copy. 

Retrievability: By name of applicant. 

Safeguards: Information in this system of records is maintained 
on secure premises in file cabinets. 

Retention and disposal: Information in this system is maintained 
for two years and then destroyed. 

System manager(s) and address: APMG, Finance Department. 
Headquarters. 
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Notification procedure: Customers wishing to know whether infor¬ 
mation about them is maintained in this system of records should 
address inquiries to the postmaster in whose facility the application 
was filed, inquiries should contain full name and address of 
customer. 

Record access procedures: See “Notification” above. 

Contesting record procedures: See “Notification” above. 

Record source categories: Information in this system of records is 
obtained from the applicant. 

USPS 120.190 

System name: Personnel Records —Supervisor's Discretionary 
Records, 120.190. 

System location: Any Postal Facility. 

Categories of individuals covered by the system: USPS Employees. 

Categories of records in the system: Records consist primarily of 
summaries or extractions from the following other personnel 
systems: 120.036, 120.070 120.150, 120.180. 120.210. In addition, 
records may contain general supervisory notes pertaining to em¬ 
ployee counseling, observations, and other job related activities or 
issues. 

Authority for maintenance of the system: 39 U.S.C. 401, 1001, 

Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes of such uses: Purpose—To enable su¬ 
pervisors to efficiently manage assigned personnel. 

Use- 


1. Disclosure may be made to a Congressional Office from the 
record of an individual in response to an inquiry from the Congres¬ 
sional Office made at the request of that individual. 

2. Disclosure may be made from the record of an individual, 
where pertinent, in any legal proceeding to which the Postal Serv¬ 
ice is a party before a court of administrative body. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: Paper files. 

Retrievability: Indexed by employee name. 

Safeguards: Locked in supervisor's desk or filing cabinets. 

Retention and disposal: Retained for the duration of the subject’s 
employment as needed. Records pertaining to employee counseling 
must be destroyed after one year if the incident that precipitated 
the counseling is not repeated during a 12 month period. 

System manager(s) and address: APMG, Employee Relations De¬ 
partment. Headquarters. 

Notification procedure: Employees wishing to know whether this 
system of records contains information on them should address 
inquiries to the head of the facility where employed. Headquarters 
employees should submit requests to the SYSTEM MANAGER. 

Record access procedures: See “Notification” above. 

Contesting record procedures: See “Notification” above. 

Record source categories: Other personnel records systems, super¬ 
visor notes, subject employees. 
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